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CASES 

ARGUED  AND  DETERMINED 


IN  THE 


Supreme  Court  op  Illlnois. 


The  Southern  Pacific  Company 

V, 

The  American  Well  Works. 

Opinion  filed  February  U^  1S98. 

1.  Evidence — reasonable  marlcH  value  of  materials  lost  to  plaintiff 
by  breach  of  contract  may  be  proved.  The  reasonable  market  value 
of  materials,  upon  the  basis  of  the  entire  contract  price,  may  be 
proved  under  a  declaration  averring  a  contract  whereby  plaintiff 
was  to  furnish  material  and  labor  for  the  defendant,  the  trans- 
portation of  such  material  to  the  place  where  the  work  was  to  be 
done,  and  the  loss  thereof  to  plaintiff  by  reason  of  the  defendant's 
breach  of  the  contract,  which  prevented  its  completion. 

2.  Instructions — instruction  that  plaintiff  caiinot  recover  on  quan- 
turn  meruit  is  misleading  where  there  Uf  a  proper  special  count.  An  instruc- 
tion that  the  plaintiff  cannot  recover  on  a  quantum  mei'uit  for  work 
done  or  materials  furnished  where  there  was  no  material  furnished 
or  labor  performed  which  was  accepted  by  or  of  benefit  to  the 
defendant,  may  be  refused  as  misleading",  where  there  is  a  special 
count  in  the  declaration  averring  a  breach  of  contract,  which  the 
evidence  tends  to  support. 

3.  APPEALS  AND  ERRORS— -4 ppeWate  CourVs  affirmance  is  final  on 
fa/ds.     Whether  the  plaintiff  suing  on  a  contract  had  assented  to 
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certain  deductions  from  the  contract  price  by  the  defendant, 
whether  the  facts  authorized  a  recovery,  and  whether  the  dam- 
ages assessed  by  the  jury  were  excessive,  are  questions  of  fact 
finally  settled  by  the  Appellate  Court's  judgment  of  affirmance. 
SoutJiem  Pacific  Co,  v.  Am,  Well  Works,  67  111.  App.  512,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cooli  county;  the  Hon.  R.  W.  Clipfoiid,  Judge, 
presiding. 

Appellee  instituted  an  action  of  assumpsit  against 
appellant,  and  filed  its  declaration  containing  the  com- 
mon counts  only.  Subsequently,  by  leave  of  court,  six 
special  counts  were  filed.  Under  the  first  two  special 
counts  appellee  claims  for  sinking  two  wells  at  Flatonia, 
Texas,  and  furnishing  certain  machinery  and  appliances 
to  be  used  therewith.  The  third  and  fourth  special  counts 
claim  under  a  contract  for  sinking  one  well  and  furnish- 
ing certain  materials  therefor  at  Hondo,  Texas,  whilst 
the  fifth  and  six  counts  allege  a  contract  by  which  ap- 
pellee was  to  furnish  appellant  a  pump,  pipe,  etc.,  and 
place  the  same  in  a  well  drilled  by  others  at  Sanderson, 
Texas.  Under  the  fifth  count  it  is  also  alleged  the  ap- 
pellee entered  upon  the  performance  of  the  work  and 
procured  and  transported  to  Sanderson  all  material  and 
labor  necessary  to  complete  the  same,  and  performed  a 
part  thereof,  when  appellant  would  not  permit  appellee 
to  perform  its  agreement,  but  discharged  it,  etc. ,  whereby 
the  materials  so  shipped  were  lost  to  appellee.  The  sixth 
count  also  alleges  a  contract  similar  to  the  one  set  out  in 
the  fifth,  except  it  is  alleged  that  it  was  further  repre- 
sented by  the  appellant  that  the  well  at  Sanderson  was 
of  a  certain  size  and  depth,  and  appellee  was  to  furnish 
pipe,  etc.,  for  a  well  of  that  size  and  depth,  and  the  well 
was  sufiiciently  straight  to  put  in  pipe  of  that  size;  and 
that  it  was  agreed  that  if  the  well  was  not  of  the  size 
stated  and  was  not  straight,  appellant  would  pay  appel- 
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lee  for  the  labor,  materials,  etc.,  expended  thereon,  etc.; 
alleges  an  attempt  to  perform  the  work,  but  was  pre- 
vented because  the  well  was  not  straight  or  of  the  size 
agreed,  and  damages  are  then  alleged. 

To  this  declaration  non-assumpsit  and  set-off  were 
pleaded,  and  on  trial  before  a  jury  a  verdict  for  $4050.60 
was  entered  for  the  plaintiff,  and  a  motion  for  new  trial 
was  overruled  and  judgment  entered,  and  an  exception 
thereto  interposed.  On  appeal  to  the  Appellate  Court 
for  the  First  District  that  judgment  was  affirmed,  and 
this  appeal  is  prosecuted.  The  contention  of  the  appel- 
lant is  that  the  damages  are  excessive,  that  there  was 
error  in  the  admission  of  evidence  and  in  refusing  in- 
structions, and  that  no  recovery  could  be  had  for  work 
or  materials  furnished  under  the  contract  for  the  Sander- 
son well. 

Smiley  &  Clark,  for  appellant. 

HoYNE,  PoLLANSBEE  &  O'CoNNOR,  for  appellee. 

Mr.  Chief  Justice  Phillips  delivered  the  opinion  of 
the  court: 

Prom  appellant's  brief,  the  only  questions  under  which 
it  insists  improper  evidence  was  admitted,  were,  what 
was  the  reasonable  market  value  of  the  steam  engine 
upon  the  basis  of  the  entire  price  for  the  whole  contract, 
and  other  questions  of  like  nature.  By  the  fifth  special 
count  of  appellee's  declaration  it  was  alleged  a  contract 
was  made,  by  which  appellee  was  to  furnish  material  and 
do  certain  work  for  appellant,  and  that  it  caused  material 
and  labor  to  be  transported  to  Sanderson,  Texas,  for  that 
purpose  and  entered  on  the  performance  of  the  work,  but 
appellant  prevented  its  complete  performance,  by  reason 
of  which,  materials  so  transported  for  that  purpose  were 
lost  to  appellee.  If  a  contract  was  made  as  alleged  and 
damage  sustained  as  alleged,  the  plaintiff  had  a  right  to 
show  the  value  of  the  material  so  transported  to  Sander- 
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son,  and  its  damage.  It  was  not  error  to  overrule  appel- 
lant's objection  to  the  above  question  and  questions  of  a 
similar  character,  neither  was  it  error  to  refuse  to  exclude 
such  evidence  from  the  jury. 

Appellant  urges  that  under  the  count  in  quantum 
meruit  no  recovery  could  be  had,  because  where  a  party 
fails  to  comply  with  an  agreement  where  there  is  a  con- 
dition precedent  to  be  by  him  performed,  no  recovery  can 
be  had  where  he  is  the  one  in  default.  Whilst  such  is  the 
rule,  and  no  recovery  can  be  had  under  a  quantum  meruit 
except  where  the  material  or  work  is  of  benefit  to  the 
other  party  or  accepted  or  used,  or  except  where  nothing 
remains  to  be  done  except  the  acceptance  and  payment, 
still,  under  the  fifth  special  count,  if  the  appellee  trans- 
ported materials  and  labor  to  Sanderson  to  perform  the 
work,  and  though  not  in  default  was  prevented  from  per- 
formance by  the  appellant,  a  recovery  could  be  had. 
Whether  the  facts  were  sufficient  to  authorize  a  recovery, 
or  whether  the  damage  assessed  by  the  jury  was  exces- 
sive, were  questions  of  fact  settled  by  the  trial  and  Appel- 
late Courts,  and  such  findings  are  binding  on  this  court. 

The  court  refused  to  give  an  instruction  to  the  jury, 
as  follows: 

"The  plaintiff  cannot  recover  on  the  quantum  meruit  for 
work  done  or  material  furnished  at  ganderson  well,  be- 
cause there  was  nothing  done  which  the  defendant  ac- 
cepted or  used  or  which  was  of  benefit  to  the  defendant." 

This  instruction  was  calculated  to  mislead  the  jury, 
as  a  recovery  might  be  had  for  work  done  or  materials 
furnished  at  the  Sanderson  well  if  the  fifth  special  count 
was  proven  as  alleged,  and  hence  it  was  not  error  to 
refuse  it. 

There  were  four  wells  on  which  work  was  done  and 
materials  furnished  under  the  several  contracts  specially 
pleaded.  As  to  the  work  and  material  furnished  on  three 
of  those  wells,  as  alleged  in  the  first,  second,  third  and 
fourth  special  counts,  the  defense  was  that  they  had  been 
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paid  for  in  cash,  and  by  deductions  assented  to  by  appel- 
lee in  settlement  of  a  controversy.  Whether  such  settle- 
ment was  assented  to  was  an  issue  sharply  controverted 
at  the  trial.  It  is  not  a  question  to  be  determined  here. 
The  judgment  of  the  Appellate  Court  for  the  First  Dis- 
trict is  affirmed.  ,    ,         *    ^       ^ 

Judgment  affirmed. 


James  Conlan 

V, 

Maurice  A.  Mead  et  al. 
Opinian  filed  February  U,  189S. 

1 .  New  trial — what  must  appear  to  entitle  party  to  new  trial  on  ground 
of  newly  discovered  evidence.  To  entitle  a  party  to  a  new  trial  on  the 
g^round  of  newly  discovered  evidence  it  must  appear  that  due  dili- 
pence  was  used  to  discover  and  produce  the  evidence  at  the  trial, 
and  that  the  evidence  is  conclusive,  and  not  merely  cumulative. 

2.  SaM£ — new  trial  is  not  granted  to  enable  party  to  make  somewhat 
stronger  case.  A  new  trial  should  not  be  granted  to  enable  a  party 
to  make  a  somewhat  stronger  case  on  a  second  trial  by  introducing 
evidence  corroborative  of  that  given  on  the  first. 

3.  ErsriDESCE— admissions  ofoyve  alleged  partner  not  admissible  against 
the  other  ^tntil  existence  of  partnership  is  shown.  Where  one  of  two  or 
more  persons  sued  as  partners  denies  the  partnership  by  proper 
plea,  the  admissions  or  statements  of  his  alleged  co-partners,  made 
in  his  absence,  with  reference  to  the  partnership,  are  not  admis- 
sible against  him  unless  the  partnership  has  been  otherwise  shown. 

4.  Same — admissions  of  an  alleged  co-partner  admissible  to  strengthen 
prima  facie  case.  Where,  in  a  suit  against  two  or  more  persons  as 
partners,  sufficient  evidence  has  been  introduced  to  raise  a  fair 
presumption  of  the  existence  of  the  partnership,  the  acts  and  dec- 
larations of  each  are  admissible  against  the  others  to  strengthen 
the  prima  fa4M  case  already  made. 

CorUan  v.  Mead,  70  111.  App.  318,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Jonas  Hutchinson, 
Judge,  presiding. 
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This  was  an  action  of  assumpsit,  brought  by  appel- 
lees, a  firm  known  as  M.  A.  Mead  &  Co.,  against  William 
I.  Watson  and  James  Conlan,  a  firm,  as  is  claimed,  known 
as  W.  I.  Watson  &  Co.  The  action  was  brought  by  suing 
out  a  writ  of  attachment,  which  was  levied  on  certain 
property.  The  declaration  contained  the  common  counts, 
to  which  the  defendant  Conlan  filed  a  plea  traversing  the 
grounds  for  an  attachment  set  up  in  the  affidavit.  He 
also  pleaded  the  general  issue,  and  filed  a  plea  denying 
joint  liability  with  the  defendant  Watson,  which  was 
duly  verified.  Issue  was  taken  on  the  pleas,  and  on  a 
trial  before  a  jury  all  the  issues  were  found  in  favor  of 
plaintiffs  and  a  verdict  for  the  amount  claimed  was  re- 
turned, upon  which  the  court  entered  judgment.  The  de- 
fendant Conlan  appealed  to  the  Appellate  Court,  where 
the  judgment  of  the  Superior  Court  upon  the  issue  in 
attachment  and  the  award  of  special  execution  were  set 
aside  and  the  judgment  in  assumpsit  for  the  amount  of 
the  debt  was  affirmed.  To  reverse  the  latter  judgment 
the  defendant,  James  Conlan,  has  appealed  to  this  court. 

Thomas  J.  Walsh,  for  appellant. 

.Edgar  L.  Jayne,  for  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

The  principal  contest  in  the  Superior  Court  was  over 
the  question  whether  the  defendajit  Conlan  was  a  member 
of  the  firm  of  W.  I.  Watson  &  Co.,  and,  as  such,  liable  for 
the  debts  of  the  firm.  Upon  the  application  of  the  appel- 
lant the  jury  returned  answers  to  interrogatories  on  the 
question  of  partnership,  as  follows: 

"Did  the  defendant  Conlan  agree  with  defendant  Wat- 
son to  form  a  co-partnership?" — Yes. 

"Did  the  defendant  Conlan  so  conduct  himself  as  to 
induce  the  plaintiffs  to  believe  that  he  was  a  partner  of 
defendant  Watson?" — Yes. 
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The  finding-  of  the  jury  in  the  Superior  Court,  having 
been  followed  by  a  judg-ment  of  the  Appellate  Court  af- 
firming the  judgment  of  the  Superior  Court,  settles  the 
question  of  fact  against  appellant.  It  will  therefore 
only  be  necessary  for  this  court  to  determine  whether  the 
ruling  of  the  Superior  Court  during  the  progress  of  the 
trial  conformed  to  the  law. 

It  appears  from  the  record  that  the  firm  of  W.  I. 
Watson  &  Co.  was  originally  composed  of  two  parties — 
Watson  and  A,  G.  Laubengayer.  On  February  15,  1893, 
Laubengayer  executed  the  following  paper: 

''February  15,  1893, 

*'For  and  in  consideration  of  $400  to  me  in  hand  paid,  receipt 
of  which  is  hereby  acknowledged,  I  sell,  convey,  transfer  and 
assign  all  my  interest  and  title  in  and  to  the  assets,  stock,  fix- 
tures and  accounts,  and  all  belongings  of  the  firm  of  William  I. 
Watson  &  Co.  and  Queen  City  Watch  Company,  to  James  Con- 
Ian,  and  said  James  Conlan  hereby  assumes  my  share  and  lia- 
bility in  the  liabilities  of  said  above  mentioned  firms. 

Alfred  G.  Laubhngater. 
"Witness: — May  Troughton." 

At  the  time  the  paper  was  executed,  Watson,  Conlan, 
Laubengayer  and  one  Peck  were  present.  Peck  was 
called  as  a  witness  for  plaintiffs,  and  among  other  things 
testified  as  follows:  "I  was  introduced  to  him  (Conlan) 
as  the  successor  of  Mr.  Laubengayer  in  this  business.  I 
asked  Mr.  Conlan  at  the  time  if  he  was  going  to  engage 
in  the  business,  and  he  said  he  thought  he  would  try  his 
hand  at  it." 

On  the  application  for  a  new  trial  Conlan  filed  his 
affidavit,  in  which  he  stated:  "That  on  the  trial  the  ma- 
terial questions  of  fact  were  whether  this  affiant  had 
formed  a  partnership  with  his  co-defendant,  and  whether 
this  affiant  had  held  himself  out  as  a  partner  of  his  co- 
defendant;  that  on  said  trial  one  Moreau  Peck  testified 
on  behalf  of  said  plaintiffs  that  one  Alfred  G.  Lauben- 
gayer had  introduced  to  said  Peck  this  affiant  as  his  suc- 
cessor in  business;  that  said  Peck  asked  this  affiant  if  he 
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was  going  into  the  jewelry  business,  and  that  this  affiant 
had  answered  that  he  was  going  to  try  his  hand  at  it; 
that  the  said  testimony  of  Peck  was  the  strongest  testi- 
Jnoi^y  given  on  the  trial  of  said  cause  in  support  of  the 
above  mentioned  issues  therein;  that  since  the  trial  of 
the  said  cause  this  affiant  has  learned  that  the  Alfred  G. 
Laubengayer  above  mentioned  will  testify  that  he  has  no 
recollection  that  he  introduced  this  affiant  to  said  Peck 
as  his  successor  in  business,  and  that  he  did  not  hear  the 
said  Peck  ask  this  affiant  if  he  was  going  into  the  jewelry 
business,  or  this  affiant  reply  thereto  that  he  was  going 
to  try  his  hand  at  it.  Affiant  further  states  that  at  the 
time  said  cause  was  tried  the  said  Laubengayer  was  a  non- 
resident of  this  State  and  resided  at  Owasso,  in  the  State 
of  Michigan,  and  has  not,  during  or  since  said  trial,  been 
within  the  jurisdiction  of  said  court  to  the  knowledge  of 
this  affiant;  that  this  affiant  was  taken  by  surprise  by  the 
testimony  of  said  Peck,  and  had  no  means  of  compelling 
the  attendance  of  said  Laubengayer  at  court."  The  affi- 
davit of  Laubengayer  was  also  filed,  in  which  he  says, 
in  substance,  that  he  has  no  recollection  of  the  conversa- 
tion testified  to  by  the  witness  Peck.  The  court  denied 
the  application  for  a  new  trial  predicated  on  the  affida- 
vits, and  this  ruling  is  relied  upon  as  error. 

The  rule  is  well  settled  that  in  order  to  obtain  a  new 
trial  on  the  ground  of  newly  discovered  evidence  it  must 
appear  that  due  diligence  has  been  used  to  discover  and 
procure  the  evidence  on  the  trial,  and  that  the  newly 
discovered  evidence  i§  conclusive  in  its  nature,  and  not 
merely  cumulative.  (Plumb  v.  Campbell^  129  111.  101.)  Un- 
der the  rule  established  in  the  case  cited  it  is  apparent 
the  application  for  a  new  trial  was  properly  overruled. 
Tlie  principal  contest  on  the  trial  was  over  the  question 
whether  Conlan  was  a  partner  in  the  firm  of  W.  I.  Watson 
&  Co.  Much  evidence  was  introduced  by  the  respective 
parties  on  that  question,  and  it  is  apparent  that  the 
evidence  of  Laubengayer  sought  to  be  obtained  and  in- 
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troduced  was  merely  cumulative.  Moreover,  while  the 
evidence  of  the  witness,  if  produced  on  another  trial, 
might  add  some  additional  weight  to  the  evidence  of  ap- 
pellant, it  could  by  no  means  be  regarded  as  conclusive. 
New  trials  cannot  be  granted  to  enable  parties  to  make 
a  case  somewhat  stronger  on  a  second  trial.  If  they 
could,  there  never  would  be  an  end  to  litigation. 

It  is  next  claimed  that  appellees'  instruction  No.  5  is 
erroneous  in  informing  the  jury  that  they  are  "at  liberty 
to  consider  the  statements  and  representations  of  W.  I. 
Watson,  as  bearing  upon  said  partnership,  which  were 
made  by  him,  provided  the  jury  first  find,  from  the  evi- 
dence, that  the  said  James  Conlan,  by  his  own  words  or 
conduct,  held  himself  out  as  a  partner  of  said  firm,  and 
that  the  plaintiffs  had  notice  thereof  and  acted  thereon." 
We  do  not  regard  the  instruction  as  entirely  free  from 
criticism,  but  we  think  the  principle  announced  is  sub- 
stantially correct.  Where  an  action  is  pending  against 
two  as  partners,  and  one  of  the  defendants  puts  the  fact 
of  partnership  in  issue  by  proper  plea,  the  admissions  or 
statements  of  his  co-defendant,  made  in  his  absence,  in 
reference  to  the  existence  of  the  partnership,  are  not,  in 
the  absence  of  other  evidence  tending  to  establish  a  part- 
nership, admissible  upon  the  issue.  {BaJin  v.  St.  Clair  Sav- 
ings and  Ins,  Co.  50  111.  456.)  But  where  sufficient  evidence 
has  been  given  to  raise  a  fair  presumption  that  two  or 
more  persons  are  partners,  then  the  acts  and  declarations 
of  each  are  admissible  as  evidence  against  the  others, 
for  the  purpose  of  strengthening  the  prima  facie  case 
already  established.  (Lindley  on  Partnership,  86,  87; 
1  Greenleaf  on  Evidence,  sec.  177.)  If  Conlan,  by  his  dec- 
larations or  acts,  held  himself  out  as  a  partner  of  the 
firm,  as  declared  in  the  instruction,  a  prima  facie  case  was 
established,  and  then  the  declarations  of  Watson,  the 
other  partner,  were  admissible.  We  think  the  principle 
announced  in  the  instruction  was  correct,  and  the  jury 
could  not  have  been  misled  by  it. 
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It  is  also  claimed  that  the  court  erred  in  refusing  in- 
structions aslred  by  appellant.  Upon  an  examination 
it  will  be  found  that  the  substance  of  the  first  refused 
instruction  is  embraced  in  appellant's  instruction  No.  6 
given,  and  for  this  reason  it  was  not  error  to  refuse  it. 
The  second  refused  instruction  leaves  out  of  view  entirely 
the  fact  that  Conlan  held  himself  out  as  a  partner,  and 
for  this  reason  it  was  properly  refused. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Andrew  Mann,  Exr. 

V, 

John  C.  Martin,  Exr. 
Opinion  filed  February  14,  1898, 

1.  Wills — will  construed  as  creating  a  life  estate,  A  plf  t  to  the  tes- 
tator's wife  of  all  his  property,  "to  have  the  free  and  unl-estricted 
use,  possession  and  benefit  of  the  same  so  lonfi^  as  she  may  live,** 
subject  to  certain  charg^es,  the  property  "left  by  her"  at  her  death 
to  be  sold  and  the  proceeds  divided  among  the  testator's  brothers 
and  sisters,  creates  a  life  estate  in  the  wife,  and  the  property  so 
remaining  does  not  pass  under  her  will. 

2,  Accounting — accounting  should  be  had  wh^re  the  life  tenant  com- 
mingles funds  with  her  own.  Where  a  wife  entitled,  under  her  hus- 
band's will,  to  the  unrestricted  use  for  life  of  his  personal  property, 
consisting  largely  of  money,  commingles  such  funds  with  other 
funds  subsequently  received  by  her  as  her  own  absolute  property, 
upon  her  death  an  accounting  should  be  had,  and  the  amount  of 
the  funds  remaining  in  which  she  had  but  a  life  interest,  ascer- 
tained, as  nearly  as  possible. 

Mann  v.  Martin,  69  111.  App.  501,  affirmed. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third 
District; — heard  in  that  court  on  writ  of  error  to  the  Cir- 
cuit Court  of  Douglas  county;  the  Hon.  Edward  P.  Vail, 
Judge,  presiding. 
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Thomas  W.  Egberts,  and  Eckhart  &  Moore,  for 
plaintiff  in  error. 

Joseph  H.  Winkler,  for  defendant  in  error. 

Per  Curiam:  The  opinion  of  the  Appellate  Court  for 
the  Third  District,  as  originally  filed  by  Mr.  Justice 
Wall.,  is  as  follows: 

"The  defendant  in  error  filed  his  bill  in  chancery 
against  plaintiff  in  error,  and  therein  alleged  that  on  the 
28th  of  September,  1882,  Bernard  Truax  made  his  last 
will  and  testament,  whereby  he  disposed  of  his  estate 
as  follows: 

•*  'First — I  give  and  bequeath  to  my  wife,  Lydia  Truax, 
all  of  my  property,  both  real  and  personal,  now  owned 
by  me  and  in  my  name,  together  with  all  moneys  on  hand 
or  in  bank,  to  have  the  free  and  unrestricted  use,  pos- 
session and  benefit  of  the  same  so  long  as  she  may  live, 
obligating  her  to  do  and  perform  the  matters  and  things 
hereinafter  set  forth,  to- wit:  To  pay  the  girl  now  living 
with  us,  to- wit,  Judy  Braden,  when  she  has  become  of 
age,  f 500;  and  further,  that  she  pay  all  of  my  just  debts 
and  funeral  expenses,  etc.  And  it  is  my  further  wish  and 
will,  that  at  the  death  of  my  wife  that  my  executor  sell 
at  public  vendue  all  of  said  property  left  by  her,  both 
real  and  personal,  on  a  credit  of  twelve  months,  securing 
the  same  fuUy^  by  personal  security  and  mortgage,  and 
when  said  proceeds  are  collected,  to  divide  the  same 
equally  between  my  brothers  and  sisters,  to  wit:'  (here 
naming  them.) 

"That  said  Bernard  Truax  died  October  27, 1882,  and 
said  will  was  duly  probated,  the  said  John  C.  Martin,  com- 
plainant, being  appointed  executor,  and  that  he  turned 
over  all  the  property,  real  and  personal,  of  the  testator 
to  the  said  Lydia  Truax,  for  her  use  during  life;  that  said 
Lydia  paid  the  funeral  expenses  and  the  debts,  and  also 
the  legacy  of  $500  to  said  Judy  Braden  when  she  came 
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of  age;  that  said  testator  owned,  at  the  time  of  his  death, 
165  acres  of  land,  had  to  his  credit  in  bank  $2278. 74,  and 
owned  live  stock  and  other  personal  property  of  the 
value  of  $1000;  that  said  Lydia  took  possession  of  all  of 
said  property,  real  and  personal,  and  enjoyed  the  same 
accordihg-  to  the  said  will  until  September  9,  1894,  when 
she  died,  leaving  a  will,  wherein  she  provided  as  follows: 

^'^ First — I  give  and  bequeath  to  Lydia  Sweezy  $500, 
and  my  wearing  apparel  and  family  bible,  she  being  the 
daughter  of  Andrew  Mann. 

"  'Second — I  give  to  Lydia  Sipes  the  sum  of  $700,  she 
being  the  daughter  of  Valentine  Mann  and  Susanah 
Mann;  and  Lydia  Underwood  the  sum  of  $700,  she  being 
the  daughter  of  Bernard  Mann  and  Maria  Mann;  and  $700 
to  Lydia  Alexander,  she  being  the  daughter  of  Ignatius 
Small  and  Esther  Small;  the  remainder  to  be  divided 
equally  between  Lydia  Sipes,  Lydia  Underwood  and 
Lydia  Alexander, — this  being  money  received  by  me, 
Lydia  Truax,  the  wife  of  Bernard  Truax,  deceased,  from 
my  father,  Andrew  Mann,  deceased,  and  from  my  brother, 
Michael  Mann,  deceased.  And  it  is  my  further  wish  and 
will,  that  at  my  death  that  my  executor  proceed  to  col- 
lect and  pay  over  the  moneys  to  the  aforesaid  Lydia 
Sweezy,  Lydia  Sipes,  Lydia  E.  Underwood  and  Lydia 
Alexander  the  aforesaid  amount  of  money  received,  being 
about  $3000,  and  interest  accrued  thereon  since  received.* 

"That  Andrew  Mann  was  appointed  executor  under 
said  will,  and  filed  his  inventory  showing  the  personal 
estate  of  said  Lydia  Truax,  as  follows:  $747.18  in  chat- 
tels, $412  in  cash,  $5573.13  in  promissory  notes, — total, 
$6737  31;  and  alleging  that  of  this  sum  $3737.31,  being 
the  excess  over  the  sum  really  owned  and  disposed  of  by 
her  in  her  will,  should  be  accounted  for  to  the  complain- 
ant as  the  executor  of  said  Bernard  Truax,  but  that  the 
said  Martin,  executor  of  said  Lydia  Truax,  refused  to  so 
account.  Complainant  therefore  asked  for  a  construction 
of  the  will  of  said  Bernard  Truax,  and  that  said  Martin, 
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as  such  executor,  might  be  required  to  account  and  pay 
over,  etc.  The  answer  denied  that  the  complainant  was 
entitled  to  the  relief  sought,  though  admitting  many  of 
the  facts  alleged  in  the  bill.  Upon  a  hearing  the  court 
entered  a  decree,  according  to  the  prayer  of  the  bill,  for 
^133.74,  as  a  sixth-class  claim,  to  be  paid  in  due  course 
of  administration.  The  defendant  executor  has  brought 
the  record  here  by  writ  of  error,  and  seeks  a  reversal  of 
the  decree. 

"It  appears  that  Bernard  Truax  left  165  acres  of  land, 
which  said  Lydia  occupied,  by  herself  or  by  tenants,  up 
to  her  death;  that  the  rental  value  of  the  same  was  three 
dollars  per  acre  per  annum,  and  that  she  received  in  cash, 
and  in  the  proceeds  of  chattels  from  his  estate,  $3378.74; 
that  she  paid  out  $785.10  upon  said  legacy  to  said  Judy 
Braden  and  upon  debts  and  funeral  expenses  of  said  Ber- 
nard, including  the  sum  of  $60  for  a  monument.  It  ap- 
pears also  that  in  the  year  1857,  which  was  a  few  years 
after  her  marriage  to  said  Bernard,  she  received  from  her 
father's  estate  the  sum  of  $800,  which  she  placed  in  the 
hands  of  her  said  husband,  who  used  it  in  the  improve- 
ment of  the  farm,  which  was  their  home  up  to  the  time 
of  his  death,  and  hers  thereafter  till  her  death;  that  a 
short  time  before  his  death  she  received  from  her  broth- 
er's estate  $270,  of  which  $245  was  deposited  in  bank  to 
the  husband's  credit,  and  that  after  his  death,  viz.,  in  the 
years  1886  and  1888,  she  received  from  her  father's  estate 
$2696.43.  For  about  two  years  after  her  husband's  death 
she  conducted  the  farm  herself.  After  that  time  she 
rented  it,  and  boarded  with  the  tenant  in  part  payment 
of  the  rent.  The  income  of  the  farm  during  that  time 
was  about  $300  per  annum,  in  addition  to  her  board  and 
the  use  of  the  room  reserved  by  her.  Her  outlay  for  cloth- 
ing, etc. ,  was  about  $100  per  annum. 

"The  first  question  is  to  determine  what  interest  she 
took  under  the  will  of  her  husband.  It  seems  quite  clear 
that  it  was  intended  she  should  use  and  enjoy  all  his 
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property,  real  and  personal,  during  her  lifetime,  in  such 
way  as  she  might  see  fit,  and  that  all  of  said  'property 
left  by  her'  at  her  death  should  go  to  his  brothers  and 
sisters.  An  extended  argument  has  been  presented  on  be- 
half of  plaintiff  in  error  to  induce  a  different  conclusion; 
but  in  this  case,  as  in  most  others  involving  a  construc- 
tion of  testamentary  provisions,  not  much  light  is  shed 
by  other  adjudged  cases,  because  the  language  employed 
in  them  is  more  or  less  unlike  that  under  consideration. 

"In  using  and  enjoying  the  personal  property  Mrs. 
Truax  necessarily  commingled  it  with  what  she  subse- 
quently received  from  other  sources,  and  its  identity  is 
thereby  lost,  but  upon  an  accounting  in  respect  thereto 
the  amount  thereof  must  be  ascertained,  as  nearly  as 
possible.  As  already  stated,  the  personal  property  she 
so  received  from  the  estate  of  her  husband  amounted  to 
$3378.74,  and  this  sum,  less  the  $245  received  by  her  hus- 
band a  short  time  before  his  death,  is  the  sum  found  due 
by  the  decree.  It  is  highly  probable, — indeed,  quite  cer- 
tain,— that  the  income  from  the  farm  was  more  than 
enough  for  her  support,  and  it  is  not  at  all  unreasonable 
to  estimate  that  the  income  from  the  personal  property, 
with  the  surplus  from  the  rent  of  the  farm,  was  more  than 
sufficient  to  make  up  the  sum  she  expended  in  paying  the 
legacy  and  the  debts, — $785.10.  This  is  quite  a  liberal 
view  to  take  of  the  matter,  and  leaves  as  properly  be- 
longing to  her  separate  estate,  §3604.57. 

"Turning  to  her  will  it  is  evident  that  she  had  no  pur- 
pose to  dispose  of  anything  except  what  she  had  derived 
from  her  father  and  brother,  *being  about  $3000,  and  inter- 
est accrued  thereon  since  received,'  as  explicitly  stated 
in  the  last  quoted  clause  of  said  will.  This  estimate 
agrees  very  well  with  the  facts.  She  received  from  her 
brother,  just  before  her  husband's  death,  $245.  She  re- 
ceived from  her  father^s  estate,  in  1886  or  1887,  $790.19, 
and  in  July,  1888,  from  the  same  source,  $1901.24, — in  all, 
$2936.43.     It  is  not  likely  that  she  received  more  in  the 
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way  of  interest  on  these  amounts  than  would  make  up 
the  difference  between  the  total  and  the  amount  left  to 
her  estate  by  this  decree,—some  |66J3,— unless  she  had  it 
all  constantly  at  use,  which  is  not  very  probable. 

"Looking  at  the  circumstances  of  the  parties  it  is  easy 
to  see  why  they  so  disposed  of  their  property.  They  were 
married  in  1857.  He  then  had  the  land  referred  to,  and 
not  long  after  she  received  $800,  which  was  used  to  im- 
prove it.  They  lived  together  on  the  land  until  1882, 
when  he  made  his  will  just  before  he  died.  They  then 
had  no  children,  but  each  had  relatives.  'It  was  but  nat- 
ural and  proper  that  after  she  was  done  with  the  real  and 
personal  property  belonging  to  him  it  should  revert  to 
his  relatives,  leaving  her  free  to  give  to  hers,  if  she  chose, 
her  expectant  inheritance  from  her  father.  They  evi- 
dently understood  the  matter  alike,  and  she  had  no  dis- 
position to  lessen  what  she  received  from  him  by  useless 
expenditures.  When  she  came  to  make  her  last  will  she 
assumed  only  to  dispose  of  the  proceeds  of  her  inherit- 
ance from  her  brother  and  father,  leaving  what  remained 
of  her  husband's  estate  out  of  consideration. 

"We  are  of  the  opinion  the  decree  herein  substantially 
carries  out  the  intentions  of  these  parties  as  disclosed 
by  their  wills,  and  that  it  is  therefore  responsive  to  the 
merits  of  the  cause.     It  will  be  affirmed." 

A  careful  consideration  of  this  record  satisfies  us  that 
the  decree  of  the  circuit  court  of  Douglas  county  was  in 
accordance  with  the  intention  of  both  testators,  and  that 
the  judgment  of  the  Appellate  Court  in  affirming  that  de- 
cree was  correct.  We  adopt  the  opinion  of  that  court, 
and  its  judgment  is  affirmed.  judgment  affirmed. 
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Bessie  B.  Adcock 

172        24|  V, 

^^^^^1  The  City  of  Chicago. 

|172        24, 

)?03_»327]  Opinion  JUed  February  U,  1898—Behearing  denied  April  6,  1898, 

i^  H)9  ^  5*^1         ^'  S^EC^^^  ASSESSMENTS— ^/ia«  need  not  he  recited  in  petition  for  new 
'  '^  assessment    Where  an  origrinal  assessment  has  been  held  invalid, 

the  petition  for  a  new  assessment,  filed  under  section  46  of  article  9 
of  the  City  and  Village  act,  (Rev.  Stat.  1874,  p.  239,)  need  not  set 
forth  how  much  of  the  origrinal  assessment  had  been  paid  or  the 
amount  remaining  unpaid. 

2.  SAMK—petition  for  new  assessment  need  not  recite  a/^ual  cost  of  im- 
provement. A  petition  for  a  new  assessment,  based  on  an  ordinance 
which  recites  that  the  improvement  had  been  fully  completed  prior 
to  its  passage,  need  not  state  the  actual  cost  of  the  improvement, 
but  is  sufficient  if  it  sets  up  that  the  commissioners  appointed  had 
estimated  the  cost  and  that  their  report  had  been  approved. 

3.  Same — when  objection  that  street  was  wiUiin  park  jurisdiction  cannot ' 
he  sustained.  An  objection  to  the  confirmation  of  a  sidewalk  assess- 
ment that  the  street  upon  which  it  was  constructed  was  within  the 
jurisdiction  of  park  commissioners  and  that  the  city  had  no  control 
thereof,  cannot  be  sustained  on  appeal,  in  the  absence  of  evidence 
showing  that  the  park  commissioners  had  ever  taken  control  of  the 
street  under  the  Park  act. 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  C.  P.  Wheat,  Judge,  presiding. 

On  the  7th  day  of  April,  1892,  the  city  council  of  the 
city  of  Chicago  passed  an  ordinance  for  the  construction 
of  a  sidewalk  seven  feet  wide,  on  the  south  side  of  Six- 
tieth street,  from  Cottage  Grove  avenue  to  South  Park 
avenue.  By  the  ordinance  three  commissioners  were  ap- 
pointed to  make  an  estimate  of  the  cost  of  the  improve- 
ment. The  estimate  was  in  due  time  returned  by  but  two 
of  the  commissioners  signing  the  same,  and  showing  the 
estimated  cost  of  the  proposed  improvement  to  be  $4071. 
Thereafter,  in  pursuance  of  said  ordinance  and  estimate, 
the  city  of  Chicago  filed  its  petition  in  the  county  court, 
and  the  assessment  was  spread  for  the  sum  of  14071,  ac- 
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cording^  to  said  estimate,  and  in  due  time  confirmed  by 
the  county  court.  After  confirmation  the  entire  sidewalk 
was  constructed,  except  137  feet  fronting"  property  owned 
by  one  McChesney,  who  took  an  appeal  from  the  judg- 
ment of  confirmation  respecting^  his  property.  Thereafter 
the  appellant,  Bessie  B.  Adcock,  sued  out  a  writ  of  error 
from  this  couut,  and  on  the  28th  day  of  March,  1896,  the 
jndg'ment  of  the  court  below  confirming  said  assessment 
was  reversed  and  the  cause  remanded.  (See  Adcock  v.  City 
of  Chicago,  160  111.  611.) 

For  the  purpose  of  curing  the  defect  in  the  assessment 
made  under  the  ordinance,  the  city  council,  on  February 
15, 1897,  passed  another  ordinance,  the  title  of  which  reads 
substantially  as  follows:  "An  ordinance  providing  for  a 
new  assessment  to  pay  for  the  cost  of  an  improvement 
provided  for  by  an  ordinance  entitled  *An  ordinance  for 
a  sidewalk  on  the  south  side  of  Sixtieth  street,  from  Cot- 
tage Grove  avenue  to  South  Park  avenue,'  passed  by  the 
city  council  of  the  city  of  Chicago  on  the  7th  day  of  April, 
A.  B.  1892."  There  was  a  preamble  to  the  ordinance,  in 
which  is  quoted  in  full  the  original  ordinance  and  a  de- 
tailed history  of  the  original  proceedings  is  recited,  show- 
ing the  confirmation  of  the  first  assessment;  the  letting 
of  the  contract  by  the  department  of  public  works  to  the 
contractor;  the  building  of  the  walk  in  question;  the  suing 
out  of  the  writ  of  error  from  the  Supreme  Court  by  the 
appellant  herein;  the  reversal  of  the  original  judgment 
of  confirmation  as  to  the  two  lots  belonging  to  the  appel- 
lant, etc.     The  remainder  of  the  ordinance  is  as  follows: 

'*Be  it  ordained  by  the  city  council  of  the  city  of  Chicago: 
Section  1.  That  the  local  improvement  made  by  the  city 
of  Chicago  under  and  by  virtue  of  the  ordinance  above 
set  out,  by  building  a  seven -foot  sidewalk  on  the  south 
side  of  Sixtieth  street,  from  Cottage  Grove  to  South  Park 
avenue,  in  said  city  of  Chicago,  be  and  the  same  is  hereby 
adopted  and  its  completion  in  the  manner  actually  done, 
ratified  and  confirmed  by  the  city  of  Chicago. 
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"Sec.  2.  That  the  said  improvement  is  hereby  declared 
to  be  a  local  improvement  in  the  city  of  Chicag^o,  and  that 
the  cost  ther,eof ,  excluding  the  cost  of  assessing^  and  at- 
tempting to  collect  the  assessment  under  the  ordinance 
heretofore  passed  by  the  city  council  of  the  city  of  Chi- 
cago on  April  7,  A.  D.  1892,  for  the  same,  shall  be  defrayed 
by  special  assessment,  as  hereinafter  pro v Wed. 

'  "Sec.  8.  That  the  cost  and  expense  of  the  said  improve- 
ment shall  be  defrayed  by  special  assessment,  to  be  made 
in  accordance  with  and  under  the  provisions  of  article 
nine  (9),  etc. 

"Sec.  4.  That  the  cost  of  so  much  of  said  improvement 
as  has  not  been  made  by  the  owners  of  the  property  as- 
sessed under  and  by  virtue  of  the  original  ordinance  set 
out  and  passed  by  the  city  council  *  ♦  *  on  the  7th 
day  of  April,  A.  D.  1892,  be  made  by  special  assessment, 
to  be  levied  on  the  property  benefited  thereby  to  the 
amount  that  the  same  may  be  legally  assessed  therefor, 
and  the  remainder  of  such  costs  to  be  made  by  general 
taxation,  in  accordance  with  article  nine  (9),  etc.:  Pro- 
viding, however,  that  the  owner  or  owners  of  any  lot  or 
piece  of  ground  fronting  on  said  contemplated  sidewalk 
shall  be  allowed  fifteen  days  after  the  time  this  ordinance 
shall  take  effect  (in  case  the  work  is  not  already  done 
under  the  ordinance  passed  on  the  7th  of  April,  A.  D.  1892,) 
in  which  to  construct  said  sidewalk  opposite  his  land, 
and  thereby  relieve  the  same  from  assessment, — said  work 
to  be  done  under  the  superintendence  of  the  department 
of  public  works. 

"Sec.  5.  That  Hiram  J.  Jones,  John  S.  Sheahan  and 
Prank  C.  Kelsey  be  and  they  are  hereby  appointed  com- 
missioners to  make  an  estimate  of  the  cost  of  so  much  of 
said  improvement  as  has  not  been  made  by  said  owners 
under  and  by  virtue  of  the  original  ordinance  above  cited, 
passed  by  the  city  council  of  the  city  of  Chicago  on  the 
7th  day  of  April,  A.  D.  1892,  aforesaid,  and  within  the 
time  specified  in  this  ordinance,  including  labor,  materials 
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and  all  other  expenses  attending  the  same,  and  the  cost 
of  making  and  levying  the  assessment  therefor. 

"Sec.  6.  That  in  all  cases  where  the  owner  or  owners 
of  any  lot,  part  or  parcel  of  land  affected  by  this  ordinance 
shall  have  made  any  payment  or  payments  on  behalf  of 
said  property  for  the  building  of  the  sidewalk  contem- 
plated in  the  ordinance  passed  on  the  7th  day  of  April, 
A.  D.  1892,  in  satisfaction  of  or  on  account  of  the  assess- 
ment levied  in  said  ordinance,  such  payment  or  payments 
shall  be  credited  and  allowed  on  any  assessment  on  the 
same  property  which  may  be  made  under  and  by  virtue 
of  this  ordinance,  and  the  remainder,  if  any,  only  shall 
be  confirmed  as  against  said  property. 

"Sec.  .7.  This  ordinance  shall  be  in  force  from  and  after 
its  passage." 

The  committee  appointed  to  make  an  estimate  of  the 
cost  of  the  improvement  reported  f  4071  as  their  estimate. 
The  petition  praying  for  the  assessment  was  then  filed. 
Commissioners  were  appointed,  who  returned  an  assess- 
ment roll.  Notice  was  given  to  all  persons  in  interest  of 
the  time  and  place  to  file  objections  to  a  confirmation  of 
the  assessment,  and  appellant  appeared  and  filed  thirty- 
two  objections.  The  court,  upon  hearing  the  evidence 
of  the  respective  parties,  reduced  the  assessment  from 
^1121.49  to  $754.90,  and  overruled  all  objections  filed  by 
appellant. 

David  6.  Robertson,  for  appellant. 

Charles  S.  Thornton,  Corporation  Counsel,  John  A. 
May,  and  Thomas  J.  Holmes,  for  appellee. 

Per  Curiam:  A  large  number  of  objections  were  in- 
terposed in  the  county  court  to  the  confirmation  of  the 
assessment,  but  we  shall  confine  ourselves  to  a  considera- 
tion of  those  pointed  out  and  relied  upon  in  the  argument, 
as  the  others  have  no  doubt  been  abandoned  by  counsel. 
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The  first,  second  and  thirteenth  objections  urged 
against  the  assessment  are  as  follows: 

1.  "Because  it  is  nowhere  stated  in  the  ordinance  nor 
in  the  petition,  nor  does  it  appear  anywhere,  how  much 
of  the  first  or  original  assessment  has  been  paid,  nor  what 
the  amount  of  the  deficiency  was  or  is,  or  that  the  prop- 
erty of  these  objectors  is  delinquent,  as  required  by  law, 
and  this  court  has  no  jurisdiction  in  this  cause. 

2.  "Because  said  ordinance  recites  that  the  improve- 
ment in  question  had,  prior  to  the  passage  thereof,  been 
fully  completed,  and  shows  that  the  actual  cost  there- 
of should  have  been  known  to  the  department  of  public 
works  and  the  city  council  of  the  petitioner,  the  city  of 
Chicago,  but,  notwithstanding  this  fact,  said  petition  re- 
cites an  approximate  estimate  of  the  cost  of  said  improve- 
ment in  lieu  of  the  actual  cost  thereof,  as  required  by  law. 

13.  "That  because  it  is  not  true,  as  recited  in  said  ordi- 
nance, that  the  contract  to  perform  the  work  in  accord- 
ance with  the  original  ordinance  and  estimate  was  duly 
let  by  the  proper  authority  to  a  contractor,  and  said  work 
fully  done  and  in  good  faith  performed  in  accordance  with 
said  ordinance,  estimate  and  contract,  in  anticipation  of 
said  assessments,  but  the  objectors  allege  the  fact  to  be 
that  a  large  portion  of  said  sidewalk  has  never  been  built, 
and  said  walk  has  long  since  been  abandoned  and  still 
remains  unfinished  by  said  city  of  Chicago.'* 

While  it  might  be  well,  in  making  a  new  assessment 
where  the  original  assessment  has  been  set  aside,  to  set 
out  in  the  petition  how  much  of  the  first  assessment  has 
been  paid  and  the  balance  which  remains  unpaid,  yet  as 
the  statute  contains  no  such  requirement  and  as  the  whole 
proceeding  is  predicated  on  the  statute,  the  failure  to  set 
out  such  facts  will  not,  in  our  opinion,  vitiate  the  pro- 
ceedings. 

Paragraph  162  of  chapter  24  (Starr  &  Curtis'  Stat, 
p.  504,)  provides:  "If  any  assessment  shall  be  annulled 
by  the  city  council  or  board  of  trustees,  or  set  aside  by 
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any  court,  a  new  assessment  may  be  made  and  returned, 
and  like  notice  given  and  proceeding's  had  as  herein  re- 
quired in  relation  to  the  first;  and  all  parties  in  interest 
shall  have  the  like  rights,  and  the  city  council  or  board 
of  trustees  and  court  shall  perform  like  duties  and  have 
like  power,  in  relation  to  any  subsequent  assessment,  as 
are  herein  given  in  relation  to  the  first  assessment."  Here 
the  proceedings  were  defective  because  the  three  com- 
missioners appointed  to  make  an  estimate  of  the  cost  of 
the  improvement  had  failed  to  sign  the  report,  the  report 
being  signed  by  only  two  of  them.  In  order  to  cure  the 
defect  it  was  only  necessary  for  the  city  council  to  pass 
an  amendment  to  the  original  ordinance,  appointing  three 
new  commissioners  to  estimate  the  cost  of  the  improve- 
ment. Had  this  course  been  pursued,  and  had  the  petition 
set  out  the  original  ordinance  and  the  amendment,  and 
the  report  of  the  commissioners  made  under  the  amended 
ordinance,  the  petition  would  have  been  unobjectionable. 

As  to  the  second  objection,  the  petition  sets  up  the 
fact  that  the  commissioners  appointed  to  make  an  esti- 
mate of  the  cost  of  the  improvement  contemplated  by  the 
ordinance  had  made  a  report,  estimating  such  cost  at  a 
certain  specified  sum.  This,  in  connection  with  the  aver- 
ment that  the  report  had  been  approved,  may  be  regarded 
as  sufficient,  although  petitioner  may  have  known  that 
the  actual  cost  might  in  the  end  turn  out  to  be  a  trifle 
larger  or  smaller  than  the  estimate  of  the  commissioners. 

As  to  objection  13,  the  testimony  introduced  on  the 
hearing  failed  to  show  an  abandonment  of  any  part  of  the 
work.  On  the  contrary,  the  entire  work  was  completed 
except  the  walk  in  front  of  the  property  of  one  objector, 
and  that  was  merely  suspended  until  the  appeal  of  the 
property  owner  should  be  disposed  of  in  this  court. 

Objection  is  made  to  the  estimate  of  the  costs  of  the 
improvement  made  by  the  commissioners  appointed  for 
that  purpose,  but  upon  examination  it  will  be  found  that 
the  report  is  sufficiently  definite  and  contains  all  that  is 
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required  by  the  statute.  In  the  report  the  commission- 
ers state  the  width  of  the  sidewalk  and  the  number  of 
lineal  feet,  and  state  the  entire  cost  of  labor  and  mate- 
rial, as  follows: 

2304.26  lineal  feet  of  sidewalk,  seven  feet  in  width,  at 

$1.75 $4032  45 

Cost  of  making-  and  levying*  assessment 38  55 

Total $4071  00 

It  is  also  claimed  that  the  ordinance  is  invalid,  for 
the  reason  that  the  city  of  Chicago  had  no  jurisdiction 
over  that  part  of  the  street  upon  which  the  sidewalk  was 
constructed,— that  the  street  was  within  the  jurisdiction 
and  control  of  the  South  Park  Commissioners.  The  side- 
walk provided  for  in  the  ordinance  runs  east  and  west 
on  the  south  side  of  Sixtieth  street.  The  act  of  February 
24,  1869,  entitled  "An  act  to  provide  for  the  location  and 
maintenance  of  a  park  for  the  towns  of  South  Chicag^o, 
Hyde  Park  and  Lake,"  designates  the  north  line  of  Six- 
tieth street  as  the  south  boundary  line  of  Washington 
Park.  The  designation  in  section  4  of  the  act  of  the  south 
boundary  line  of  the  park  is  as  follows:  "Thence  north 
on  the  east  line  of  Hyde  Park  avenue  to  the  north  line 
of  Sixtieth  street,  so  called;  thence  west  on  the  north 
line  of  Sixtieth  street,  so  called,  to  Kankakee  avenue." 
Prom  the  boundaries  thus  given,  the  land  upon  which  the 
sidewalk  was  ordered  constructed  does  not  seem  to  be 
within  the  jurisdiction  of  the  park  commissioners;  but  if 
it  were,  the  position  of  counsel  cpuld  not  be  maintained, 
for  the  reason  the  evidence  introduced  failed  to  show  that 
the  park  commissioners  had  taken  possession  and  con- 
trol of  the  street  under  the  Park  act.  So  long  as  the 
street  remained  within  the  control  and  management  of 
the  city  of  Chicago,  the  city  had  the  right  to  make  such 
improvements  upon  the  street  as  in  its  judgment  was 
thought  best. 

The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 
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The  People  ex  reL  Kochersperg^er,  County  Treasurer.     I208     827 


Opinion  filed  February  14, 1898 — Rehearing  denied  Apiil  7, 1898, 

Special  ASSESSMENTS—court  cannot ,  on  application  for  sale,  rediux 
a.%^essi7ient  to  meet  cost  of  improvement.  The  court  has  no  power,  on  ap- 
plication for  judgment  of  sale  for  a  delinquent  special  assessment, 
to  reduce  such  assessment  to  an  amount  equal  to  the  cost  of  the 
part  of  the  improvement  already  completed  and  the  estimated* 
amount  necessary  to  finish  the  work.  {People  v.  McWethy,  165  III. 
222,  and  Boynton  v.  People,  159  id.  553,  distinguished.) 

Cartwright  and  Boggs,  JJ.,  dissenting. 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  Orrin  N.  Carter,  Judge,  presiding. 

E.  Parmalee  Prentice,  for  appellant. 

Charles  S.  Thornton,  Corporation  Counsel,  John  A. 
May,  and  Stuart  Gk  Shepard,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  judgment  for  the  sale  of  cer- 
tain lands  returned  as  delinquent  for  the  non-payment  of 
a  special  assessment  levied  to  put  in  a  water-pipe  or  main 
in  Aberdeen  street,  between  West  Forty-eighth  and  West 
Fiftieth  streets,  in  Chicago,  with  valves,  and  connections 
with  the  fire  hydrants.  The  assessment  had  been  con- 
firmed at  a  previous  term  by  default,  and  appellant  filed 
its  objections  to  the  application  for  judgment  for  the  sale 
of  its  property,  alleging  that  the  levy  was  greatly  in  ex- 
cess of  the  cost  of  the  improvement.  The  county  court 
beard  the  evidence  upon  this  issue,  and  found  therefrom 
that  the  levy  was  about  thirty-five  per  cent  in  excess  of 
the  cost  of  the  improvement  and  the  cost  of  levying  and 
collecting  the  assessment,  and  reduced  the  assessment 
pro  tanto  upon  appellant's  property  and  rendered  judg- 
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merit  for  the  balance.  Appellant  appealed  to  this  court, 
and  appellee  has  assigned  cross-errors  challeng'ing  the 
ruling  of  the  court  in  reducing  said  assessment. 

It  appeared  from  the  evidence  that  the  work  bad  been 
completed,  except  the  brick  basins  to  be  constructed 
around  the  valves  and  hydrants,  which,  it  was  estimated, 
would  cost  $240,  and  the  making  of  the  connections,  which 
would  cost  $40,  and  that  it  was  the  custom  of  the  city  to 
do  this  work  itself,  after  the  contractor  had  finished  his 
work  of  putting  in  the  pipes.  The  assessment  as  con- 
firmed was  $1821.  The  cost  of  the  improvement  as  com- 
pleted, plus  the  $280  for  basins  and  connections  to  be  put 
in,  together  with  the  costs  and  expenses  of  levying  and 
collectijig  the  assessment,  appeared  from  the  evidence 
to  be  $1175.17.  Appellant  owned  all  of  the  property  as- 
sessed for  the  improvement,  and  no  part  of  the  assess- 
ment had  been  paid. 

The  contentions  of  counsel  can  perhaps  be  best  stated 
in  their  own  language.  Appellant  contends  "that  the 
county  court  should,  upon  application  for  judgment  of 
sale,  reduce  the  amount  of  a  special  assessment  down  to 
the  actual  cost  of  the  work,  when  a  contract  has  been  let 
and  such  actual  cost  can  be  determined,  and  is  shown  to 
be  less  than  the  estimated  cost."  Appellee  insisfts:  "First, 
the  county  court  has  no  jurisdiction,  upon  the  applica- 
tion for  judgment  of  sale,  to  make  any  reduction  of  the 
assessment  as  returned  delinquent  by  the  collector,  nor 
to  give  judgment  of  sale  for  less  than  the  full  amount  of 
such  delinquenc}'^  and  legal  costs;  second,  if  the  county 
court,  at  such  a  time,  has  jurisdiction  to  make  such  a  re- 
duction, then  it  is  only  upon  a  showing  that  the  work  has 
been  completed,  and  that  a  sufficient  amount  has  already 
been  collected  by  the  city  to  pay  the  entire  cost  of  it, 
including  all  legal  costs  and  expenses." 

We  are  of  the  opinion  that  the  broad  proposition  con- 
tended for  by  appellant  cannot  be  acceded  to.  In  fair- 
ness, however,  it  should  be  stated  that  none  of  the  work 
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-was  completed  nor  the  contract  therefor  let  until  after 
the  judgment  of  confirmation,  and  appellant  insists  that 
the  question  here  involved  could  not  have  been  raised 
on  the  confirmation,  for  the  reason  that  it  was  not  then 
ascertained,  otherwise  than  by  the  estimate  of  the  commis- 
sion, what  the  improvement  would  in  fact  cost.  Section 
39  of  article  9  of  the  City  and  Villag^e  act  provides  that 
the  report  of  the  collector,  made  as  provided  in  that  sec- 
tion, "shall  be  prima  facie  evidence  that  all  the  forms  and 
requirements  of  the  law  in  relation  to  making  said  return 
have  been  complied  with,  and  that  the  special  assess- 
ments mentioned  in  said  report  are  due  and  unpaid,  and 
upon  the  application  for  judgment  upon  such  assessment 
no  defense  or  objection  shall  be  made  or  heard  which 
might  have  been  interposed^  in  the  proceeding  for  the 
making  of  such  assessment  or  the  application  for  the  con- 
firmation thereof."  Section  40  then  provides  that  the 
general  officer  of  the  county  authorized  to  apply  for  judg- 
ment shall  proceed  to  obtain  judgment  at  the  sarafe  time 
and  in  the  same  manner  as  is  provided  for  obtaining  judg- 
ment for  other  unpaid  taxes, — that  is,  as  provided  by  the 
revenue  code.  Under  the  above  quoted  provision  of  said 
section  39  it  is  claimed  that  it  was  proper  to  file  the  ob- 
jection and  have  the  amount  of  the  judgment  reduced  to 
the  actual  cost,  and  it  is  contended  that  this  position  is 
sustained  by  People  v.  McWethy,  165  111.  222,  and  Boynton 
v.  People^  159  id.  553,  citing  with  approval  City  of  Bloom- 
ington  v.  Blodgett,  24  111.  App.  650. 

It  has  been  decided  by  this  court  in  many  cases  that 
the  judgment  of  confirmation  is  final  as  to  all  questions 
which  might  have  been  litigated  in  the  proceeding  there- 
for, and  cannot  be  attacked  in  a  collateral  proceeding, 
such  as  an  application  for  judgment  of  sale,  except  for 
jurisdictional  defects.  Of  course,  if  the  confirmed  assess- 
ment against  any  tract  has  been  paid  in  whole  or  in  part, 
that  defense  can  be  made  on  the  application  for  an  order 
of  sale;  but  it  does  not  necessarily  follow  that  each  prop- 
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erty  owner  can,  in  a  proceeding-  of  this  character,  call 
upon  the  city  to  enter  into  an  accounting  to  determine 
'whether  a  less  amount  than  the  confirmed  assessment  will 
not  be  sufficient  to  pay  for  the  improvement  and  all  the 
costs  and  expenses  authorized  by  the  statute.  In  the  Mc- 
Wethycase  it  was  decided,  on  an  application  for  judgment 
of  sale  on  the  fourth  installment,  that  where  the  work 
had  been  completed  and  the  cost  and  expenses  ascer- 
tained, and  a  sufficient  amount  had  been  collected  from 
the  first  three  installments  to  pay  for  the  improvement 
and  the  costs  and  expenses,  the  objector  having*  paid  the 
installments  assessed  ag^ainst  her  property,  such  facts 
could  be  shown  on  such  application  as  a  complete  de- 
fense; that,  the  object  and  purpose  of  the  assessment 
having  been  fully  completed  and  satisfied,  there  could  no 
longer  be  any  necessity  for  the  collection  of  an  install- 
ment which  the  statute  required  should,  when  collected, 
be  returned  to  those  who  paid  it.  In  City  of  Bloomington  v. 
Blodgett,  24  111.  App.  650,  cited  with  approval  in  the  Boyn- 
ton  casCy  it  was  alleged  in  the  bill  for  injunction  that  the 
work  had  been  completed  and  a  sufficient  amount  of  the 
assessment  collected  to  pay  for  it,  and  relief  was  denied 
on  the  ground  that  the  complainant  had  an  adequate  rem- 
edy at  law  and  could  make  his  defense  on  the  application 
for  judgment  of  sale.  So  far  the  decision  was,  in  effect, 
the  same  as  in  the  3IcWethy  case.  True,  it  was  said  in  the 
opinion  in  the  Blodgett  case  and  mentioned  with  approval 
in  the  Boynton  case^  that  if  it  is  clearly  and  certainly 
known,  from  letting  the  contract  for  the  proposed  work 
or  otherwise,  that  there  is  an  excessive  levy,  then  there 
is  a  legal  defense  pro  tanto  as  to  such  excess,  which  should 
not  be  collected,  and  that  such  defense  may  be  made  in 
the  proceeding  by  the  collector  for  judgment  under  the 
last  clause  of  said  section  39.  See  Harris  v.  City  of  Chi- 
cago, 162  111.  288. 

It  is  apparent  that  the  language  referred  to  in  the 
Boyntoii  and  Blodgett  cases  is  more  comprehensive  than  the 
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questions  there  presented  for  decision.  Still,  if  the  lan- 
guage there  used  were  followed,  it  must  be  clearly  and 
certainly  known  that  the  levy  is  an  excessive  one  before 
such  a  defense  could  be  sustained,  and  even  then,  unless 
the  amount  of  such  excess  were  clearly  and  certainly 
known,  the  court  would  be  unable  to  make  the  judgment 
conform  to  the  required  amount.  As  a  general  rule,  it 
would  seem  that  the  cost  of  the  improvement  and  the 
costs  and  expenses  of  levying  and  collecting  the  assess- 
ment could  not  be  clearly  and  certainly  known  until  the 
full  completion  of  the  work  and  the  collection  of  a  suffi- 
cient amount  of  the  assessment  to  pay  for  it,  for  if  the 
work  be  let  by  contract,  many  unforeseen  contingencies 
might  arise  requiring  extra  work  at  additional  cost  or 
the  re-letting  of  the  contract  at  an  increased  price,  or  if 
the  city  should  itself  perform  the  work,  any  determina- 
tion as  to  the  cost  before  completion  would  simply  be  an- 
other estimate  of  a  character  similar  to  that  made  by  the 
commission  in  the  first  instance.  So,  too,  it  would  seem 
to  be  a  matter  of  doubt  whether  it  could  be  clearly  and 
certainly  known  what  the  costs  and  expenses  of  levying 
and  collecting  the  assessment  would  be  before  a  sufficient 
amount  has  been  collected  to  pay  for  the  improvement 
and  such  costs  and  expenses.  To  compel  the  city,  upon 
a  prima  fade  case  made  by  the  objector  that  the  assess- 
ment was  excessive  to  an  amount  approximated,  to  go 
into  a  general  accounting  with  every  such  objector  on  the 
hearing  of  his  objections,  involving  the  price  of  labor  and 
materials  and  the  multitudinous  conditions  which  might 
enhance  or  lessen  the  cost  of  the  improvement,  to  make 
it  appear  to  the  court  either  that  there  was  no  excess  or 
that  the  excess  would  be  less  than  contended  for,  would 
introduce  a  practice  not  contemplated  by  the  legislature, 
and  lead  to  much  vexatious  and  unnecessary  litigation. 
Outside  of  said  section  39  and  section  191  of  the  revenue 
code  we  know  of  no  provision  of  the  statute  having  any 
reference  to  such  a  defense;  but  it  has  been  expressly  pro- 
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vided  in  sections  47  and  65  of  article  9,  for  the  re-payment 
by  the  city  of  any  excess  to  those  by  whom  it  was  paid. 

Nor  can  it  be  said,  we  think,  that  the  same  reasoning 
would  apply  to  defeat  the  defense  made  in  the  McWethy 
case,  where  the  work  had  been  fully  completed  and  the 
previous  installments  collected,  from  which  sufficient 
had  been  realized  to  pay  in  full.  In  such  a  case,  the  cost 
of  the  improvement,  the  collection  of  a  sufficient  amount 
to  pay  for  it  and  the  expenses  of  such  collection  would 
be  clearly  and  definitely  known,  and  proof  thereof,  with- 
out reference  to  the  particular  amount  of  any  excess, 
would  be  sufficient  to  show  that  there  was  no  further 
claim  or  lien  upon  the  objector's  property  who  had  paid 
his  proportion,  and  that  an  order  for  its  sale  w6uld  not 
only  be  a  useless  thing,  but  an  unjust  and  vexatious  pro- 
ceeding. That  the  property  owner  should  have  a  remedy 
to  prevent  the  collection  of  excessive  special  assessments 
is  certainly  true,  and  as  said  in  Harris  v.  City  of  Chicago^ 
supra,  where  there  is  no  remedy  at  law  "if  the  city  should 
attempt  to  enforce  payment  of  the  assessments  at  a  time 
and  under  circumstances  that  w^ould  be  unjust  and  in- 
equitable, a  court  of  equity  would  afford  relief."  See, 
also,  People  v.  Green,  158  111.  594;  Fishery,  People,  157  id.  85. 

People  ex  rel.  v.  City  of  Chicago,  152  111.  546,  was  a  petition 
for  mandamus  to  compel  the  city  and  its  superintendent 
of  assessments  to  credit  on  subsequent  installments  an 
excess  arising  from  the  payment  of  the  first  installment, 
as  provided  in  section  65  of  article  9,  as  amended  in  1887, 
(Laws  of  1887,  p.  104,)  above  referred  to.  It  was  not  de- 
nied by  the  city,  in  its  answer,  that  it  had  collected  the 
excess,  but  it  claimed  the  right  to  reserve  a  sufficient 
part  of  it  to  meet  the  loss  of  interest  on  installments 
after  they  should  be  paid  to  the  collector  and  before  the 
time  he  is  required  by  the  statute  to  settle  and  pay  over, 
and  also  the  per  cent  allowed  the  collector.  As  vouchers 
had  been  issued  to  those  entitled  thereto  for  the  work, 
payable  out  of  the  assessments,  drawing  interest  as  pro- 
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vided  by  the  statute,  a  deficiency  would  arise,  and  it 
was  held  that  the  city  might  lawfully  retain  a  sufficient 
amount  of  the  excess  arising  from  the  payment  of  the 
first  installment  to  meet  the  deficiency.  While  that  case 
is  very  different  from  the  one  at  bar,  it  tends  to  show 
the  difficulty,  if  not  impracticability,  of  a  rule  that  would 
allow  an  estimated  excess  to  be  deducted  from  the  delin- 
quent assessment  on  an  application  for  judgment  of  sale. 
Appellant  owned  all  of  the  property,  and  the  question 
whether  or  not  equity  would  afford  relief  and  enjoin  a 
sale  upon  payment  of  a  sufficient  amount  of  the  assess- 
ment to  pay  the  cost  of  the  improvement  and  other  legal 
costs  does  not  arise  for  decision  here,  but  we  are  of  the 
opinion  the  objections  were  not  well  taken,  and  that  the 
county  court  erred  in  reducing  the  assessment.  Appel- 
lee's assignment  of  cross-errors  is  so  far  sustained,  and 
the  judgment  is  reversed  and  cause  remanded. 

Reversed  and  remanded. 

Cartwright  and  Boggs,  JJ.,  dissenting. 


Joseph  F.  Masterson 

V. 

William  Reed. 
Opinion  filed  February  14^  1898, 

•1.  Elections — election  of  a  town  officer  can  he  contested  only  hy  an 
elector  of  the  town.  Under  section  112  of  the  Election  act  (Rev.  Stat. 
1874,  p.  465,)  the  election  of  a  town  officer  can  be  contested  only  by 
an  elector  of  the  town,  and  a  petition  is  fatally  defective  which 
fails  to  show  that  the  petitioner  is  such  elector. 

2.  Same — pleading— what  not  equivalent  to  averment  that  petitioner  was 
an  elector.  Averments  in  a  petition  to  contest  an  election  of  a  town 
oflBcer,  that  the  petitioner  was  a  resident  of  the  town  and  that  he 
had  been  nominated  for  the  office  of  commissioner  of  highways  and 
his  name  printed  upon  the  ballot,  are  not  equivalent  to  an  aver- 
ment that  he  is  an  elector  of  such  town. 
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Appeal  from  the  County  Court  of  DeKalb  county;  the 
Hon.  M.  O.  SouTHWORTH,  Judge,  presiding*. 

Thomas  M.  Cliffe,  and  James  W.  Cliffe,  for  ap- 
pellant. 

Carnes  &  DuNTON,  for  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

This  was  a  proceeding  instituted  in  the  county  court 
of  DeKalb  county,  by  William  Reed,  to  contest  the  elec- 
tion of  J.  F.  Masterson  to  the  office  of  commissioner  of 
highways  of  the  town  of  Mayfield,  in  DeKalb  county. 
To  the  petition  the  defendant  filed  a  general  demurrer, 
whiqh  the  court  overruled,  and,  the  defendant  declining 
to  answer  further  but  electing  to  abide  by  the  demurrer, 
the  petitioner  was  thereupon  adjudged  to  be  elected  to 
the  office  and  entitled  to  the  possession  thereof,  and  judg- 
ment to  that  effect  was  entered,  to  reverse  which  the 
defendant  appealed. 

Section  112  of  the  Election  law  (Kurd's  Stat.  p.  621,) 
confers  the  right  to  contest  an  election  of  a  town  officer 
on  an  elector  of  the  town.  No  other  person  is  clothed 
with  that  authority.  The  petitioner,  therefore,  in  order 
to  show  that  he  was  entitled  to  contest  the  election,  was 
required  to  aver  in  his  petition  that  he  was  an  elector  of 
the  town  of  Mayfield,  in  DeKalb  county,  as  held  by  this 
court  in  Blanch  v.  Fausch,  113  111.  60.  The  petition  con- 
tains no  averment  of  that  character. 

It  is  conceded  in  the  argument  that  the  petition  does 
not  aver  that  the  petitioner  was  an  elector  of  the  town, 
but  it  is  contended  that  the  petition  contains  facts  equiva- 
lent to  such  an  averment.  The  facts  relied  upon  are 
averred  in  the  petition,  in  substance,  as  follows:  Your 
petitioner,  William  Reed,  of  said  town  of  Mayfield,  re- 
spectfully represents  that  there  was  held  in  said  town  of 
Mayfield  an  election  (being  the  annual  town  election)  on 
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the  6th  day  of  April,  1897;  that  one  printed  ballot  only 
was  prepared,  printed  and  furnished  to  the  voters;  that 
petitioner  had  been  regularly  nominated  for  the  office  of 
commissioner  of  highways,  and  that  said  printed  ballot 
was  lawfully,  regularly  and  properly  before  the  voters  of 
said  township  on  said  day  of  election.  After  describing 
the  manner  of  counting  the  votes  it  is  then  averred:  'The 
question  whether  your  petitioner  or  said  Masterson  was 
legally  elected  to  said  office  of  commissioner  of  highways 
depends  upon  the  legality  of  the  said  action  of  the  elec- 
tion board  and  canvassing  board  in  counting.  ♦  ♦  ♦ 
If  said  ten  ballots  had  been  by  the  election  board  and 
canvassing  board  rejected,  your  petitioner  should  and 
would  have  been  declared  elected  to  said  office." 

The  fact  that  William  Reed  was  of  said  town  or  a  resi- 
dent of  the  town  did  not  make  him  an  elector  of  the  town. 
A  person  may  reside  in  a  town  and  not  be  an  elector  or 
entitled  to  vote.  •  Nor  did  the  fact  that  a  printed  ballot 
was  furnished  with  Reed's  name  upon  it  establish  the 
fact  that  he  was  an  elector.  So,  also,  he  might  have 
been  nominated  and  not  have  been  entitled  to  vote  or 
hold  office.  Nor  does  the  averment  in  regard  to  the  ques- 
tion whether  the  petitioner  or  Masterson  was  legally  elected 
have  any  bearing  on  the  fact  whether  petitioner  was  or 
was  not  an  elector. 

It  is  a  familiar  rule  of  pleading  that  all  pleadings 
must  be  construed  most  strongly  against  the  pleader. 
Here,  in  order  to  sustain  the  petition,  that  rule  would 
have  to  be  ignored.  Unless  the  petitioner  was  an  elector 
of  the  town  he  had  no  standing  in  court  to  contest  the 
election.  It  was,  therefore,  necessary  for  him  to  aver, 
in  plain  terms,  that  he  was  an  elector.  As  he  failed  to 
make  the  averment  the  petition  was  fatally  defective  and 
the  court  erred  in  overruling  the  demurrer. 

The  judgment  will  be  reversed  and  the  cause  re- 
manded, with  directions  to  sustain  the  demurrer. 

Beversed  and  remanded. 
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Charles  W.  Spalding 

V. 

The  People  of  the  State  op  Illinois. 

Opinion  filed  February  U,  1898—Behearing  denied  April  7, 1898. 

1.  Criminal  law— (/i«  University  of  Illinois  belongs  to  the  class  oforyr- 
porations  specified  in  section  80  of  the  Criminal  Code,  The  University 
of  Illinois,  while  not  a  municipal  corporation,  is  a  public  corpora- 
tion, and  its  officers  are  within  the  provisions  of  section  80  of  the 
Criminal  Code,  concerning  the  punishment  of  any  "State,  county, 
township,  city,  town,  village  or  other  officer"  who  embezzles  or 
fraudulently  converts  public  funds  to  his  own  use. 

2.  Same — indictment  against  treasurer  of  University  of  Illinois  for  emr 
hezzlement  is  properly  framed  on  section  80,  An  indictment  against  the 
treasurer  of  the  University  of  Illinois  for  fraudulently  converting 
the  funds  of  the  university  to  his  own  use  is  properly  framed  on 
section  80  of  the  Criminal  Code,  as  such  treasurer  is  a  public  officer 
charged  with  a  public  trust  in  receiving,  holding  and  disbursing 
public  funds  and  property. 

3.  Same — designating  a  pvJblic  corporation  as  a  **municipal  corpora- 
tion" is  not  sul)Stantial  error.  Designating  a  corporation  as  a  "mu- 
nicipal corporation'*  in  an  indictment  against  its  treasurer  for 
fraudulently  converting  its  funds  to  his  own  use,  and  in  the  court's 
instructions  to  the  jury,  is  not  substantial  error,  where  the  corpo- 
ration is  a  public  corporation,  and  within  the  terms  of  the  statute 
on  which  the  indictment  is  framed. 

4.  Same— under  section  80  ifa>cts  done  are  fraudulent  they  are  done  with 
criminal  intent.  The  word  "embezzle"  and  the  words  "fraudulently 
convert  to  his  own  use,"  used  in  section  80  of  the  Criminal  Code, 
mean  the  same  thing,  and  in  both  a  criminal  intent  is  necessary, 
but  if  the  acts  relied  upon  as  constituting  the  crime  are  fraudu- 
lently done  they  are  done  with  criminal  intent. 

5.  Same— ti?/i€n  collusion  of  evidence  as  to  criminal  intent  is  not  preju- 
dicial error.  Where  the  treasurer  of  a  public  corporation  inten- 
tionally pledges  its  endowment  bonds  to  secure  a  loan  to  hfmself, 
the  exclusion  of  evidence,  on  his  trial  for  embezzlement  under  sec- 
tion 80  of  the  Criminal  Code,  that  owing  to  a  deficit  in  the  general 
funds,  which  he  claimed  the  right  to  use  for  private  purposes  by 
reason  of  his  agreement  with  the  trustees  to  pay  interest  thereon, 
he  had  pledged  the  endowment  bonds  and  used  the  money  to  pay 
warrants  of  the  corporation  regularly  drawn  upon  him  as  treas- 
urer, is  not  prejudicial  error. 

6.  Same — evidence  of  specific  intent  to  pay  the  debt  when  due  is  not  maie- 
rial.    On  the  trial,  for  embezzlement,  of  the  treasurer  of  a  public 
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corporation  who  had  knowingly  and  wrongfully  pledged  honds  of 
its  endowment  fund  to  secure  a  loan  to  himself,  evidence  of  the 
defendant's  specific  intention  to  pay  the  debt  when  it  came  due  is 
not  material. 

7.  Same— lo/tcn  instTmcUon  as  to  the  effect  of  proof  of  prior  good  reputa- 
tion is  erroneous.  An  instruction  on  a  trial  for  embezzlement,  to  the 
effect  that  the  defendant's  good  reputation  as  proved  might  of 
itself  raise  a  reasonable  doubt  of  his  guilt,  is  erroneous,  where  the 
proposition  is  not  stated  as  an  abstract  rule  of  law,  but  as  apply- 
ing to  the  proof  of  good  reputation  in  the  case  on  trial,  ignoring 
all  other  evidence. 

8.  The  court  holds  that  while  the  evidence  in  this  case  as  to 
venue  might  have  been  more  specific,  it  was  sufficient  to  authorize 
the  jury,  in  the  absence  of  contrary  proof,  to  find  that  the  venue 
was  proved. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  O.  H.  Horton,  Judg^e,  presiding-. 

John  Milton  Oliver,  and  Joel  M.  Longenecker,  for 
plaintiff  in  error: 

Section  80  of  the  Criminal  Code  provides  for  the  pun- 
ishment of  the  officers  of  municipal  corporations  only, 
their  servants  and  employees.  All  officers  therein  spe- 
cifically enumerated,  namely,  "State,  county,  township, 
city,  town  and  village"  officers,  are  officers  of  municipal 
corporations.  The  language  in  said  section,  "or  other 
officer,"  obviously  means,  other  officer  of  a  corporation 
of  the  same  kind  or  character  or  species  as  those  cor- 
porations which  are  distinctly  enumerated.  It  means 
"other  officer"  of  a  corporation  ejusdem  generis. 

The  doctrine  of  ejusdem  generis  has  frequently  been 
applied  by  our  Supreme  Court.  In  re  Swigert,  119  111.  89; 
Brush  V.  Lemmay  77  id.  496;  3Iisch  v.  liussell,  136  id.  24. 

Anderson's  Dictionary  of  Law,  in  defining  ejusdem 
generis,  says:  "In  the  construction  of  statutes,  contracts 
and  other  instruments,  where  an  enumeration  of  specific 
things  is  followed  by  a  general  word  or  phrase,  the  lat- 
ter is  held  to  refer  to  things  of  the  same  kind  as  those 
specified." 


Digitized  by 


Google 


42  Spalding  v.  The  People.  [172  III. 

Ejusdem  generis  is  specially  applicable  in  the  interpre- 
tation of  statutes  defining  crimes  and  regulating  their 
punishment.  McDade  v.  People,  29  Mich.  50;  Sutherland 
on  Stat.  Const,  sec.  268;  Brooks  v.  Cook,  44  Mich.  6. 

A  municipal  corporation  represents,  in  some  respedts 
and  for  some  purposes,  a  particular  local  portion  of  the 
public.  It  is  a  local  subdivision  of  the  State.  It  exer- 
cises a  certain  governmental  function  within  its  territory. 
1  Dillon  on  Mun.  Corp.  chap.  2,  sec.  19. 

The  words  "misapply"  and  "misappropriate"  have  a 
broader  meaning  than  the  word  "embezzle"  or  the  words 
"fraudulently  convert  to  one's  own  use,"  because  they 
not  only  include  a  conversion  to  one's  own  use,  but  a  con- 
version to  any  use  adverse  to  that  of  the  owner.  United 
States  V.  Britton,  107  U.  S.  667;  United  States  v.  Fish,  24  Fed. 
Rep.  588. 

"Misappropriate"  covers  any  wrongful  or  fraudulent 
conversion  by  banker,  broker,  agent,  clerk  or  servant. 
Stevens'  Dig.  Crim.  Law,  (1877,)  257;  State  v.  Foust,  19  S.  E. 
Rep.  275. 

Felonious  intent  is  an  essential  element  in  the  crime 
of  embezzlement,  and  is  a  question  of  fact  to  be  decided 
in  view  of  the  circumstances.  Prosecution  for  embezzle- 
ment cannot  be  sustained  unless  the  respondent  had  an 
intent  to  convert  the  property  to  his  own  use,  and  the 
question  of  such  intent  is  one  for  the  jury.  Rapalje  on 
Larceny,  472;  Beatty  v.  State,  82  Ind.  228;  People  v.  Galland, 
55  Mich.  628. 

Felonious  intent  to  convert  to  one's  own  use  is  a  nec- 
essary element  in  embezzlement,  and  is  a  question  of  fact 
to  be  decided  in  view  of  the  circumstances.  People  v.  Gal- 
land, 55  Mich.  628. 

Where  the  intention  or  good  faith  of  a  party  to  a  suit 
becomes  material,  it  may  be  shown  directly  as  well  as 
from  the  circumstances,  and  the  party  himself,  if  a  com- 
petent witness,  may  testify  directly  to  his  intention  or 
understanding,  unless  prevented  by  some  other  principle 
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of  law  applicable  to  the  particular  case.  11  Am.  &  Eng. 
Ency.  of  Law,  377,  note  2. 

A  criminal  intent  is  presumed  or  inferred  from  the 
commission  of  an  act  which  is  criminal  per  ae.  But  when 
a  specific  intent  is  necessary  to  make  an  act  an  offense, 
the  commission  of  an  act  does  not  raise  a  presumption 
that  it  was  done  with  a  specific  intent.  11  Am.  &  Eng. 
Ency.  of  Law,  378. 

Intent  to  convert  funds  or  property  to  one's  own  use 
is  a  necessary  element  in  embezzlement,  and,  therefore, 
before  the  offense  can  be  made  out  it  must  distinctly  ap- 
pear that  the  respondent  has  acted  with  a  felonious  in- 
tent and  made  an  intentionally  wrong  disposal,  indicating 
a  design  to  cheat  and  deceive  the  owner.  6  Am.  <fc  Eng. 
Ency.  of  Law,  502;  People  v.  Treadwell,  69  Cal.  226;  People 
V.  Gray,  66  id.  271;  State  v.  Reilly,  4  Mo.  App.  392. 

The  intent  and  the  act  must  concur  to  constitute  crime, 
and  the  intent  must  therefore  be  proved,  as  well  as  the 
other  material  facts  in  the  indictment.  2  Greenleaf  on 
Crim.  Law,  218;  Rex  v.  Wheatley,  1  Lead.  Cr.  Cas.  57. 

The  criminal  intent  necessary  to  the  commission  of 
crime  must  be  found  at  the  time  of  the  doing  of  the  act, 
and  cannot  subsequently  be  imputed  to  a  previous  act. 
United  States  v.  Fox,  5  Otto,  670. 

Embezzlement  is  an  offense  that  may  be  consummated 
in  any  manner  capable  of  effecting  it,  but  it  must  dis- 
tinctly appear  that  the  defendant  acted  with  intent  indi- 
cating a  design  to  defraud.  Am.  &  Eng,  Ency.  of  Law, 
452454. 

The  venue  cannot  be  presumed — ^it  must  be  proved. 
DougJierty  v.  People,  118  111.  160;  Moore  v.  People,  150  id.  405. 

In  all  criminal  cases,  whether  the  case  is  doubtful  or 
not,  evidence  of  good  character  is  admissible  on  the  part 
of  the  prisoner.     Jupitz  v.  People,  34  111,  516. 

Not  only  is  evidence  of  defendant's  good  reputation 
admissible  in  all  criminal  cases,  whether  the  other  evi- 
dence is  apparently  conclusive  of  guilt  or  not,  but  such 
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evidence  may  of  itself  raise  a  reasonable  doubt  of  defend- 
ant's guilt.     Conkioright  v.  People,  35  111.  207. 

E.  C.  Akin,  Attorney  General,  Charles  S.  Dbneen, 
State's  Attorney,  and  Willard  M.  McEwen,  Ass't 
State's  Attorney,  for  the  People: 

Section  80  of  the  Criminal  Code  applies  to  officers  of 
the  State  and  also  to  officers  of  the  municipalities  enu- 
merated, and  others  of  the  same  class.  The  class  enu- 
merated includes  all  agencies  of  the  State  exercising  any 
of  its  sovereign  powers.  The  University  of  Illinois  is  a 
municipality  of  this  class.  Angell  &  Ames  on  Corp.  (9th 
ed.)  7, 8;  1  Dillon  on  Mun.  Corp.  19,  20;  Wilson  v.  Board  of 
Trustees,  133  111.  464;  Marsh  v.  Littleton,  62  Iowa,  104;  Ti-us- 
tees  v.  Champaign  County,  76  111.  184;  Chicago  v.  People,  80 
id.  384. 

The  moment  the  defendant  completed  the  transaction 
of  pledging  the  bonds  in  question  as  a  means  for  a  loan 
to  himself  upon  his  note  he  embezzled  such  bonds,  and 
cannot  now  be  heard  to  say  that  he  intended  to  use  the 
proceeds  of  such  bonds,  or  the  credit  obtained  by  means 
of  such  bonds  and  notes,  for  some  laudable  or  other  pur- 
pose. Hemingivay  v.  State,  68  Miss.  371;  Brittain  v.  State, 
77  Ala.  202;  United  States  v.  Taintor,  11  Blatch.  374;  United 
States  V.  Adams,  2  Dak.  305;  Armstrong  v.  People,  38  111.  513; 
McLain's  Crim.  Law,  sec.  120. 

Proof  of  an  act  clearly  unlawful  proves  conclusively 
an  intent  to  injure,  because  when  knowingly  done  it 
affords  no  opportunity  for  justification  or  legal  excuse, 
and  manifests  so  clearly  a  general  guilty  intent  as  to 
make  it  of  no  consequence  what  other  particular  intent 
co-existed  therewith,  and  to  preclude  inquiry  as  to  such 
other  intent  or  into  the  motives  which  impelled  to  its 
commission.  A  generous  motive  is  not  inconsistent  with 
a  gfuilty  intent,  and  proof  of  the  one  does  not  disprove 
the  other.     United  States  v.  Taintor,  11  Blatchf.  374. 
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A  public  officer  cannot  escape  responsibility  for  the 
unlawful  use  or  expenditure  of  the  public  moneys  en- 
trusted to  him,  merely  because  he  asserts,  either  in  good 
or  bad  faith,  that  their  expenditure  was  necessary  or 
proper.  Knowingly  and  willfully  doing  the  act  or  omit- 
ting to  perform  the  duty  imposed  by  the  law  carries  with 
it  a  conclusive  inference  of  criminal  intent,  and  no  other 
evidence  of  such  intent  is  necessary.  United  States  v. 
Adams,  2  Dak.  305. 

A  criminal  offense  consists  in  the  violation  of  the  pub- 
lic law,  in  the  commission  of  which  there  must  be  a  union 
or  joint  operation  of  an  act  or  intention  or  criminal  neg- 
ligence, and  the  intention  is  manifested  by  the  circum- 
stances connected  with  the  perpetration  of  the  offense 
and  the  sound  mind  and  discretion  of  the  person  ac- 
cused.    Slattery  v.  People,  76  111.  217- 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

This  writ  of  error  was  sued  out  to  reverse  a  judgment 
of  the  Criminal  Court  of  Cook  county,  convicting  plaintiff 
in  error,  Spalding,  of  the  crime  of  embezzlement  under 
section  80  of  the  Criminal  Code,  which  is  as  follows:  "If 
any  State,  county,  township,  city,  town,  village  or  other 
officer  elected  or  appointed  under  the  constitution  or 
laws  of  this  State,  or  any  clerk,  agent,  servant  or  em- 
ployee of  any  such  officer,  embezzles  or  fraudulently  con- 
verts to  his  own  use,  or  fraudulently  takes  or  secretes, 
with  intent  so  to  do,  any  money,  bonds,  mortgages,  cou- 
pons, bank  bills,  notes,  warrants,  orders,  funds  or  secur- 
ities, books  of  record  or  of  accounts,  or  other  property 
belonging  to  or  in  the  possession  of  the  State  or  such 
county,  township,  city,  town  or  village,  or  in  possession 
of  such  officer  by  virtue  of  his  office,  he  shall  be  impris- 
,  oned  in  the  penitentiary  not  less  than  one  nor  more  than 
fifteen  years." 

Spalding  was  the  duly  appointed  treasurer  of  the  Uni- 
versity of  Illinois,  a  public  corporation  of  this  State.  As 
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such  treasurer  he  had  in  his  possession  and  control  a 
large  number  of  interest-bearing  bonds  belonging  to  the 
university,  being  a  part  of  its  endowment  fund,  and  on 
September  14,  1896,  he  pledged  to  the  First  National 
Bank  of  Chicago,  to  secure  his  individual  note  for  J25,000, 
payable  on  demand,  thirty-two  of  such  bonds  issued  by 
Macoupin  county,  Illinois,  of  the  par  value,  in  the  aggre- 
gate, of  $28,000,  and  exceeding  that  amount  in  actual 
value.  By  the  terms  of  the  pledge  the  bank  was  author- 
ized to  hold  said  bonds  as  collateral  security  for  the  pay- 
ment of  said  note  or  any  other  liabilities  of  Spalding  to 
the  bank,  and,  on  default  of  payment,  to  sell  and  assign 
the  bonds  and  out  of  the  proceeds  to  pay,  etc.  When  the 
pledge  was  made  the  $25,000  so  borrowed  was,  by  the 
direction  of  Spalding,  placed  by  the  bank  to  the  credit 
of  the  Globe  Savings  Bank,  of  which  he  was  then  presi- 
dent. At  the  time  of  the  trial  the  note  had  not  been  paid, 
no  demand  for  such  payment  had  been  made,  and  the 
pledgee  still  held  the  bonds.  A  successor  to  Spalding  as 
treasurer  had,  however,  been  duly  appointed  by  the  trus- 
tees of  the  university,  and  Spalding  had  failed  to  deliver 
the  bonds  to  him  on  proper  demand  made. 

The  university  was  founded  by  an  act  of  the  General 
Assembly  approved  February  28,  1867,  (Laws  of  1867, 
p.  123,)  as  the  Illinois  Industrial  University,  but  by  act 
approved  June  19,  1885,  its  name  was  changed  to  Univer- 
sity of  Illinois.  This  university  is  maintained  from  inter- 
est derived  from  its  permanent  endowment  fund  arising 
from  grants  of  land  from  the  United  States  and  by  ap- 
propriations made  by  the  General  Assembly,  Is  governed 
by  trustees  elected  by  the  people,  its  property  is  exempt 
from  taxation,  and  it  is  a  public  institution  of  the  State. 
By  the  act  of  incorporation  the  board  of  trustees  is  re- 
quired to  appoint  a  treasurer  of  the  university,  who  is 
made  the  custodian  of  the  moneys,  bonds  and  funds  be- 
longing to  it.  Section  18  of  this  act  provides,  among 
other  things,  that  "it  shall  be  deemed  a  criminal  oflEense 
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for  any  person  or  persons  holding  in  trust  any  pajt  of  the 
funds  of  said  University  of  Illinois,  knowingly  or  negli- 
gently to  misapply  or  misappropriate  the  same,  indicta- 
ble in  any  court  having  jurisdiction,  in  the  same  manner 
as  other  crimes  are  punishable,  by  fine  or  imprisonment, 
at  the  discretion  of  the  court,  according.to  the  nature  of 
the  offense."  And  by  an  act  approved  and  in  force  April 
17,  1877,  it  is  provided  that  "the  treasurer  of  said  univer- 
sity and  the  said  board  are  hereby  required,  in  the  future, 
to  invest  the  principal  of  the  funds  arising  from  the  en- 
dowment granted  by  the  United  States,  in  interest-bear- 
ing bonds  of  the  United  States  or  of  this  State,  or  in  good 
county  or  school  district  bonds  of  this  State.  They  are 
hereby  prohibited  from  changing  the  securities  in  which 
said  funds  may  be  invested,  except  for  re-investing' in  in- 
terest-bearing bonds  of  the  class  and  character  specified 
above  in  this  section." 

The  indictment  in  both  counts  charges,  in  a  more  for- 
mal way,  that  Spalding  was  an  oflBcer,  to-wit,  treasurer 
of  the  University  of  Illinois;  that  the  university  was  a 
municipal  corporation  of  said  State,  duly  incorporated, 
etc. ,  and,  being  such  ofiicer,  "fraudulently  and  feloniously 
did,  without  then  and  there  having  the  consent  of  the 
said  University  of  Illinois,  a  municipal  corporation  as 
aforesaid,  embezzle  and  fraudulently  convert  to  his  own 
use  a  large  amount  of  personal  goods,  money  and  prop- 
erty, to-wit,  thirty-two  bonds  of  Macoupin  county,  Illi- 
nois," describing  them,  and  alleging  that  they  were  the 
property  of  said  university,  a  municipal  corporation  as 
aforesaid,  and  that  said  property,  as  alleged  in  the  first 
count,  "then  and  there  came  into  the  possession,"  and  in 
the  second  count,  "was  under  the  care"  of  said  Spalding 
by  virtue  of  his  said  ofiice  of  treasurer,  etc.  The  indict- 
ment then  concluded  by  alleging,  in  language  usual  in 
indictments  for  larceny  by  embezzlement,  that  Spalding 
committed  larceny. 
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The  court  below,  at  the  instance  of  the  People,  in- 
structed the  jury  "that  the  defendant,  Charles  W.  Spald- 
ing, as  treasurer  of  the  University  of  Illinois,  was  a 
treasurer  of  a  municipal  corporation,  and  was  subject  to 
the  provisions  of  section  80  of  the  Criminal  Code  of  Illi- 
nois, which  is  as  follows,"  stating  it  as  above  set  out; 
and  the  first  point  made  by  plaintiff  in  error  is,  that  the 
University  of  Illinois  is  not  a  municipal  corporation,  that 
as  such  treasurer  he  was  not  subject  to  such  section, 
which,  it  is  claimed,  is  confined  to  officers  of  municipal 
corporations,  and  that  the  court  erred  in  giving  said  in- 
struction to  the  jury.  Counsel  concede,  and  there  can  be 
no  doubt,  that  said  institution  is  a  public  corporation, 
and  it  has  been  so  held  by  this  court.  {Thomas  v.  Illinois 
Industrial  University,  71  111.  310.)  See,  also,  Bead  v.  Uni- 
versily,  47  Mo.  220,  where,  in  speaking  of  the  University 
of  the  State  of  Missouri,  it  was  said:  **By  establishing 
the  university  the  State  created  an  agency  of  its  own, 
through  which  it  proposed  to  accomplish  certain  educa- 
tional objects.  In  fine,  it  created  a  public  corporation — 
a  State  university."  Counsel,  however,  while  conceding 
that  it  is  a  public  corporation,  deny  that  it  is  a  municipal 
corporation,  or  that  it  belongs  to  the  same  general  class 
enumerated  in  section  80  as  "State,  county,  township, 
city,  town,  village."  These,  too,  are  public  corporations. 
Thus,  Mr.  Justice  Story,  in  his  separate  opinion  in  Dart- 
mouth College  v.  Woodioardy  4  Wheat.  669,  after  speaking  of 
the  different  kinds  of  corporations  aggregate,  said:  "An- 
other division  of  corporations  is  into  public  and  private. 
Public  corporations  are  generally  esteemed  such  as  exist 
for  public  political  purposes  only,  such  as  towns,  cities, 
parishes  and  counties."  (See,  also,  2  Kent's  Com.  275.) 
Mr.  Thompson,  in  his  Commentaries  on  the  Law  of  Cor- 
porations, (vol.  1,  sec.  22,)  seems  to  include  all  corpora- 
tions wholly  public  in  their  character  as  public  municipal 
corporations.  In  1  Dillon  on  Municipal  Corporations, 
(sec.  20,  4th  ed.)  the  author  says:    "We  may,  therefore, 
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define  a  municipal  corporation,  in  its  historical  and  strict 
sense,  to  be  the  incorporation,  by  the  authority  of  the 
government,  of  the  inhabitants  of  a  particular  place  or 
district,  and  authorizing"  them,  in  their  corporate  capac- 
ity, to  exercise  subordinate  specified  powers  of  legislation 
and  regulation  with  respect  to  their  local  and  internal  con- 
cerns. This  power  of  local  g-overnment  is  the  distinctive 
purpose  and  the  disting'uishing  feature  of  a  municipal 
corporation  proper.  The  phrase  *municipal  corporation' 
is  used  with  us,  in  general,  in  the  strict  and  proper  sense 
just  mentioned,  but  sometimes  it  is  used  in  a  broader 
sense  that  includes  also  public  or  quasi  corporations,  the 
principal  purpose  of  whose  creation  is  as  an  instrumen- 
tality of  the  State,  and  not  for  the  reg'ulation  of  the  local 
and  special  affairs  of  a  compact  community." 

We  are  inclined  to  the  opinion  that,  strictly  speaking", 
the  University  of  Illinois  is  not  a  municipal  corporation, 
but  it  is  a  public  corporation,  and  plaintiff  in  error,  as 
its  treasurer,  was  a  public  officer,  charged  with  a  public 
trust,  under  the  laws  of  the  State,  in  receiving,  holding 
and  disbursing  public  funds  and  property.  The  corpo- 
rations mentioned  in  said  section  80  and  the  University 
of  Illinois  are  alike,  then,  in  one  respect,  and  are  of  the 
same  kind  or  class,  in  this:  that  they  are  public  corpora- 
tions, and  their  officers  are  public  officers  in  control  of 
public  moneys  and  property.  What  then  do  the  words 
"or  other  officer,"  in  the  first  line  of  section  80,  mean? 
Counsel  agree  that  in  the  interpretation  of  such  statutes 
the  doctrine  of  ejicsdem  generis  must  be  applied, — that  is, 
where  an  enumeration  of  specific  things  is  followed  by 
some  more  general  word  or  phrase,  such  general  word  or 
phrase  is  to  be  held  to  refer  to  things  of  the  same  kind. 
(Anderson's  Diet,  of  Law;  Sutherland  on  Stat.  Const, 
sec.  268;  Brush  v.  Lemmay  77  111.  496;  In  re  Swigert,  119  id. 
83;  Misch  v.  Russell,  136  id.  22.)  And  we  agree  with  the 
Attorney  General  in  his  argument  that  the  section  should 
be  read  as  if  written:    "If  any  State,  county,  township, 
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city,  town,  villag-e  or  other  like  officer,  elected  or  ap- 
pointed under  the  constitution  or  laws  of  this  State, 
*  *  *  embezzles,"  etc.  In  classifying  corporations, 
distinctions  are  often  made  between  those  enumerated  in 
this  section,  for,  while  all  of  them  are  public  corpora- 
tions, cities  and  villages  are  strictly  municipal  corpora- 
tions, while  counties  and  townships  are  often  spoken  of 
by  the  authorities  as  quasi  municipal  corporations.  In 
line  with  what  was  said  in  Misch  v.  Ev^sell,  supra,  the  gen- 
eric characteristic  of  all  these  corporations,  including  the 
university,  and  the  one  which  makes  them  of  the  same 
kind  or  class,  is  that  of  their  public  character.  We  can 
see  no  reason  for  making  any  distinction,  in  providing 
for  the  punishment  of  offenses  of  this  kind,  between  of- 
ficers of  municipal  corporations  strictly  so  called,  and 
officers  of  other  public  corporations.  The  ground  for 
their  inclusion  in  this  section  of  the  statute  would  rather 
seem  to  be  this:  that  officers  of  all  such  corporations 
receive,  hold  and  disburse  in  their  official  capacity,  as 
provided  by  public  law,  public  moneys  and  property,  and 
not  because  they  exercise  certain  governmental  functions 
over  some  specified  local  territory  and  its  inhabitants. 
It  clearly  follows,  then,  that  plaintiff  in  error  was  an 
officer  of  the  same  kind  as  those  mentioned  in  section  80. 
The  question  then  arises,  was  the  error,  if  error  there 
was,  a  material  one,  and  such  as  to  require  a  reversal 
of  the  judgment?  We  think  it  was  not.  The  material 
question  is,  was  plaintiff  in  error  an  officer  of  the  same 
kind  as  those  mentioned  in  section  80,  and  not  whether 
he  was  a  municipal  officer  or  not.  But  it  is  said,  the 
indictment  alleged  that  the  University  of  Illinois  is  a 
municipal  corporation,  and  the  jury  were  told  the  same 
thing,  and,  that  being  an  erroneous  designation  of  the 
corporation,  the  judgment  should  be  reversed.  But  the 
character  of  this  corporation  was  a  question  of  law  for 
the  court,  and  if  it  was  of  the  same  kind  as  those  men- 
tioned in  section  80  it  is  wholly  immaterial  whether  the 
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court  called  it  a  municipal  or  a  public  corporation.  The 
allegation  that  it  was  a  municipal  corporation  was  a 
mere  legal  conclusion,  and  did  not  have  to  be  proved. 
It  was  incorporated  by  a  public  statute,  and  the  court 
would  take  notice  of  what  kind  of  a  corporation  it  was. 
At  most,  that  part  of  the  indictment,  and  of  the  instruc- 
tion as  well,  was  only  an  erroneous,  but  immaterial,  legal 
conclusion,  and  could  have  had  no  effect  on  the  verdict 
whatever.  (1  Chitty  on  Crim.  Law,  231;  Moore  on  Grim. 
Law,  sec.  787.)  It  was  mere  surplusage.  It  is  not  a 
question  of  variance,  as  where  there  is  an  unnecessarily 
particular  description  of  property  and  the  proof  must 
correspond.  If  there  was  any  error  at  all  it  was  purely 
technical  and  immaterial,  and  could  no  more  operate  to 
reverse  the  judgment  than  if  the  offense  had  been  embez- 
zlement from  the  State  of  Illinois  and  the  indictment  and 
the  instructions  had  charged  the  State  was  a  monarchy. 
A  far  more  serious  question  is  presented  by  the  rulings 
of  the  trial  court  in  refusing  to  allow  plaintiff  in  error 
to  answer,  as  a  witness,  a  series  of  questions  tending  to 
elicit  proof  of  his  intent  in  pledging  the  bonds,  and  of 
what  he  intended  to  do,  and  did  do,  with  the  borrowed 
money.  Plaintiff  in  error  testified  that  he  was  elected 
treasurer  of  the  university  by  the  trustees  in  1893  and 
re-elected  in  March,  1895,  and  that  shortly  after  his  elec- 
tion there  came  into  his  hands,  as  such  treasurer,  the 
funds  of  the  university,  viz. :  First,  the  general  fund, 
made  up  of  appropriations  for  current  expenses  of  the 
university,  and  of  moneys  received  from  the  United  States 
for  the  experiment  station  and  for  other  purposes;  sec- 
ond, the  uninvested  endowment  fund,  consisting,  until 
re-invested,  of  proceeds  of  sales  of  lands  and  collections 
of  matured  bonds  belonging  to  the  university;  third,  the 
invested  endowment  fund.  The  bonds  in  question  were 
purchased  in  1895,  and  were  a  part  of  the  invested  en- 
dowment fund.  Counsel  for  the  defendant  then  offered  to 
prove,  upon  questions  propounded  to  the  witness  Spald- 
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ing",  that  he  had  an  ag^reement  with  the  trustees  of  the 
university  to  pay,  and  that  he  did  pay,  interest  on  this 
.  general  fund  and  the  uninvested  endowment  fund,  quar- 
terly, upon  balances  in  his  hands,  the  contention  being 
in  the  court  below  that  he  thereby  became  a  borrower 
and  debtor  of  the  corporation  to  the  extent  of  the  respec- 
tive amounts  of  said  two  funds,  and  might  therefore  re- 
sort to  the  endowment  fund  instead  of  the  general  fund, 
upon  which  he  was  paying  interest,  to  pay  the  warrants 
drawn  for  current  expenses  of  the  university.  The  court 
refused  to  allow  this  proof  to  be  made.  The  court  sus- 
tained objections  also  to  the  following  questions,  except 
as  indicated  below,  put  to  the  defendant  by  his  counsel 
when  testifying  in  his  own  behalf: 

Q.  "It  has  been  testified  to  here,  Mr.  Spalding,  on 
behalf  of  the  State,  that  on  the  14th  day  of  September, 
1896,  you  deposited  the  bonds  in  question  with  the  First 
National  Bank  of  Chicago  and  executed  your  judgment 
note  for  $25,000, — deposited  the  bonds  as  collateral, — and 
that  the  said  125,000  was  by  your  direction  passed  to  the 
credit  of  the  Globe  Savings  Bank.  Please  state  what 
disposition  was  made  of  the  $25,000  you  so  borrowed." 

Q.  "Please  state  to  the  jury  why  you  made  this  de- 
posit of  bonds  and  borrowed  this  money  of  the  First  Na- 
tional Bank." 

Q.  "Theamountof  thisloanwas$25,000?— A.  Yes,  sir. 

Q.  "Now,  the  difference  between  the  face  of  this  loan 
and  the  amount  of  bonds, — that  is,  the  face  of  the  bonds 
and  the  accrued  interest, — what  did  that  amount  to?-*- 
A.  $3000. 

Q.  "Aside  from  the  accrued  interest  on  the  bonds? — 
A.  $3000,  aside  from  the  accrued  interest  on  the  bonds." 

Q.  "State  whether  or  not,  directly  after  securing  this 
loan  at  the  First  National  Bank,  you  did  or  did  not  pay, 
in  proper  and  legal  warrants  drawn  on  j^ou  as  treasurer, 
the  difference  between  .§25,000  and  the  aggreg£ute  value 
of  the  bonds,  including  interest." 
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Q.  "You  may  state  to  the  jury,  Mr.  Spalding,  what 
your  intention  was  in  borrowing  this  money  of  the  First 
National  Bank." 

Q.  "What  did  you  intend  to  do  with  the  money  when 
you  got  it?" 

Q.  "What  did  you  do  with  it?" 

Q.  "Will  you  please  state  what  your  intention  was 
with  respect  to  re-paying  this  loan  and  recovering  said 
bonds  in  your  possession  as  treasurer  of  the  University 
of  Illinois  at  the  time  you  made  the  deposit  of  them  with 
the  First  National  Bank?" 

Q.  "State  whether  or  not  you  intended  to,  and  did,  use 
any  part  of  this  $25,000  for  yourself,  for  any  other  person 
or  corporation  except  the  University  of  Illinois." 

Q.  "Look  at  the  documents  I  now  show  you,  and  state 
what  they  are. — A.  They  are  warrants  of  the  University 
of  Illinois  drawn  upon  me,  as  treasurer." 

Q.  "State  whether  or  not  these  are  not  warrants  that 
you  paid  with  the  $25,000  in  question." 

The  witness  stated  that  the  warrants  were  made  pay- 
able at  the  Globe  Savings  Bank.  He  was  also  asked  if 
the  $25,000  was  not  credited  on  the  books  of  the  latter 
back  to  him  as  such  treasurer,  but  the  objection  that  the 
books  were  the  best  evidence  was  sustained.  The  wit- 
ness then  identified  certain  checks  drawn  by  him,  as  treas- 
urer of  the  university,  on  the  Globe  Savings  Bank,  but' 
was  not  permitted  to  answer  that  the  checks  were  drawn 
in  pay^ment  of  the  warrants.  These  warrants  and  checks, 
paid,  as  it  was  claimed,  subsequently  to  the  borrowing 
of  the  $25,000,  and  amounting  to  more  than  the  value  of 
the  pledged  bonds,  were  offered  in  evidence  by  the  de- 
fendant below  but  excluded  by  the  court.  Pursuing  the 
same  line  of  defense,  counsel  for  the  defendant  asked  the 
court  to  give  to  the  jury,  among  others,  the  following 
instructions: 

19.  "If  the  jury  believe,  from  the  evidence  in  this  case, 
that  the  defendant,  Spalding,  made  a  loan  from  the  First 
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National  Bank  of  $25,000,  and  delivered  as  security  there- 
for, under  the  terms  of  the  collateral  note  dated  Septem- 
ber 14,  1896,  the  bonds  described  in  the  indictment,  for 
the  purpose  and  with  the  intention  of  using"  said  $25,000 
in  paying  legal  and  proper  warrants  upon  him  as  treas- 
urer of  the  University  of  Illinois;  and  if  the  jury  further 
believe,  from  the  evidence,  that  at  the  time  Spalding" 
made  said  loan  and  so  delivered  said  bonds  to  said  bank, 
he,  Spalding,  intended  to  apply  to  the  proper  and  legal 
uses  of  the  University  of  Illinois  not  only  all  said  sum  of 
$25,000,  but  also  out  of  his  own  money,  or  out  of  moneys 
in  his  possession  upon  which  he  was  paying  interest  to 
said  university,  an  additional  sum  of  "money,  which  said 
additional  sum  of  money  was  not  less  than  a  sum  equal 
to  the  difference  between  the  sum  of  $25,000  and  the 
entire  principal  of  all  said  bonds,  together  with  the  pre- 
mium and  accrued  interest  thereon;  and  if  the  jury  fur- 
ther believe,  from  the  evidence,  that  in  pursuance  of  said 
purpose  and  intention  the  defendant,  Spalding,  after  so 
making  said  loan  and  so  delivering"  said  bonds,  used,  in 
paying  proper  and  legal  warrants  drawn  upon  him  as  such 
treasurer,  said  sum  of  $25,000,  and  out  of  his  own  money, 
or  out  of  moneys  in  his  possession  upon  which  he  was 
paying  interest  to  said  university,  an  additional  sum  of 
money,  which  said  additional  sum  of  money  was  not  less 
than  a  sum  equal  to  the  difference  between  the  sum  of 
$25,000  and  the  entire  principal  of  said  bonds,  together 
with  the  premium  and  accrued  interest  thereon,  then  the 
court  instructs  the  jury,  as  a  matter  of  law,  that  the 
defendant,  Spalding,  did  not  embezzle  or  fraudulently 
convert  to  his  own  use  any  of  the  bonds  described  in 
the  indictment,  and  the  jury  should  find  the  defendant 
not  guilty." 

32.  "The  court  instructs  the  jury  that  although  they 
may  believe,  from  the  evidence,  that  the  defendant 
pledged  the  bonds  (mentioned  in  the  indictment)  as  col- 
lateral security  on  a  loan,  yet  unless  they  believe,  from. 
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the  evidence,  that  at  the  time  he  so  pledged  the  same 
he  did  so  with  a  criminal  intent,  they  should  find  the 
defendant  not  guilty." 

38.  "The  court  instructs  the  jury  that  if  the  evidence 
in  this  case  fails  to  show  that  the  defendant,  Spalding, 
converted  to  his  own  use  the  bonds  described  in  the  in- 
dictment, and  that  he  did  so  fraudulently,  they  will  find 
the  defendant  not  guilty." 

It  is  provided  in  division  2  of  the  Criminal  Code  as 
follows: 

"Sec.  8.  A  criminal  offense  consists  in  a  violation  of  a 
public  law,  in  the  commission  of  which  there  shall  be  a 
union  or  joint  operation  of  act  and  intention,  or  criminal 
negligence. 

"Sec.  9.  Intention  is  manifested  by  the  circumstances 
connected  with  the  perpetration  of  the  offense,  and  the 
sound  mind  and  discretion  of  the  person  accused." 

The  court  gave  to  the  jury,  at  the  request  of  the  de- 
fendant, an  instruction  in  the  language  of  said  section  8, 
and  gave  also,  on  behalf  of  the  People,  the  ifollowing: 

1.  "The  court  instructs  the  jury  that  intent  in  this  case 
may  be  inferred  from  the  fact  (if  you  find,  from -the  evi- 
dence, beyond  a  reasonable  doubt,  that  it  is  a  fact,)  that 
the  defendant,  while  treasurer  of  the  University  of  Illi- 
nois, pledged  the  bonds  in  question  in  this  case,  held  by 
him,  as  such  treasurer,  as  part  endowment  fund  of  the 
university,  to  secure  his  note  to  the  First  National  Bank 
of  Chicago;  and  the  jury,  in  considering  the  subject  of 
intent,  should  consider  it  with  reference  to  the  pledging 
of  the  bonds  in  question,  (if  the  jury  so  find  that  he  did 
so  pledge  the  said  bonds,)  as  distinguished  from  his  mo- 
tive or  purposes  as  to  the  use  of  any  fruits  of  such  pledge." 

Mr.  Bishop,  in  his  new  Criminal  Law,  (vol.  2,  sees.  372, 
373,  379,)  in  pointing  out  the  distinction  between  the  stat- 
utory crime,  embezzlement,  and  the  common  law  crime, 
larceny,  says:  "The  gist  of  common  law  larceny  is  the 
felonious  ^taking*  of  what  is  another's,  with  the  simul- 
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taneous  intent  in  the  taker  of  misappropriating"  it;  but  in 
the  statutory  embezzlement  there  is  no  felonious  takings, 
for  the  thing-  comes  to  the  servant  by  delivery,  either 
from  the  master  or  a  third  person,  so  that  the  question 
now  is,  by  what  act,  after  it  is  received,  does  the  servant 
commit  the  embezzlement?  The  rule  of  law  appears  only 
indistinctly  in  the  books.  Still,  we  may  infer  from  the 
authorities,  and  from  the  reasons  inherent  in  the  ques- 
tion, that  if  the  servant  intentionally  does  with  the  prop- 
erty under  his  control  what  one  must  intend  to  do  with 
property  taken  to  commit  larceny  of  it,  he  embezzles  it, 
while  nothing  less  is  sufficient;  or,  assuming  the  needful 
criminal  intent  to  exist,  he  must  and  need  only  do  what 
in  our  civil  jurisprudence  is  termed  'conversion,'  defined 
to  be  any  dealing  with  the  thing  which,  impliedly  or  by 
its  terms,  excludes  the  owner's  dominion.  To  illustrate: 
if  the  servant,  instead  of  delivering  the  property  to  his 
master  or  another,  as  required  by  his  duty,  pledges  it  for 
his  own  debt,  or  runs  away  with  it,  or  neglects  or  refuses 
to  account  for  it,  or  otherw^ise  wrongfully  diverts  its 
course  towards  its  destination  to  make  it  his  own,  he 
embezzles  it.  The  felonious  or  otherwise  fraudulent  in- 
tent is  an  essential  element,  yet  if  a  man  commits  the 
act  of  embezzlement  the  presumption  is  that  he  means 
to  embezzle." 

In  the  said  section  80  the  word  "embezzle"  and  the 
w^ords  "fraudulently  convert  to  his  own  usje"  mean  the 
same  thing.  In  both  a  criminal  intent  is  necessary,  but 
if  the  acts  constituting  the  embezzlement  are  fraudu- 
lently done  they  are  done  with  a  criminal  intent.  In  the 
absence  of  any  statutory  definition  of  embezzlement,  ex- 
cept as  a  fraudulent  conversion  to  his  own  use,  by  one  of 
the  class  of  persons  described,  of  the  property  entrusted 
to  his  care,  it  cannot  be  said  that  a  fraudulent  or  criminal 
intent  is  not  an  essential  element  of  the  offense.  Indeed, 
section  9  above  quoted,  and  said  section  80,  as  well  as 
others  making  similar  offenses  felonies,  clearly  i^rovide 
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otherwise.  It  would  be  a  startling  proposition  to  lay 
down  as  the  law  of  this  State,  under  our  Criminal  Code 
as  it  stands,  that  one  might  be  convicted  of  embezzle- 
ment, or  any  other  felony,  in  the  absence  of  a  felonious 
or  criminal  intent.  Thus,  no  one  would  contend  that  one 
entrusted  with  valuable  securities  belonging  to  another 
would  be  guilty  of  embezzlement,  who,  honestly  mistak- 
ing such  securities  for  others  belonging  to  himself,  should 
pledge  them  as  security  for  his  own  debt.  Yet  it  is,  of 
course,  true,  as  stated  by  Mr.  Bishop,  that  "if  a  man  com- 
mits the  act  of  embezzlement  the  presumption  is  that  he 
means  to  embezzle,"  for  every  man  is  presumed  to  know 
the  law,  and  to  intend  that  the  natural  and  probable  con- 
sequences of  his  acts  shall  follow.  It  does  not  follow, 
however,  that  he  may  not  show  in  his  defense  such  facts 
and  circumstances  as  would  tend  to  rebut  the  presump- 
tion that  he  intended  to  embezzle,  and  we  are  of  the  opin- 
ion that  it  would  have  been  the  better  and  safer  practice 
had  the  learned  judge  of  the  trial  court  allowed  the  ac- 
cused to  answer  as  a  witness  the  series  of  questions  above 
mentioned  so  far  as  they  tended  to  elicit  proof  of  his  in- 
tent, except  those  to  which  specific  objections  were  prop- 
erly sustained,  and  left  the  People  to  make  such  proper 
proof  on  the  same  subject,  on  cross-examination  and  in 
rebuttal,  as  they  might  have  thought  advisable.  But  un- 
less there  was  prejudicial  error  in  this  particular  case  the 
judgment  should  not  be  reversed. 

By  the  offers  of  proof  made  by  counsel  for  the  accused 
preceding  and  in  connection  with  the  questions  pro- 
pounded, and  the  testimony  of  Spalding  which  was  ad- 
mitted, it  was  made  clear  that  the  defense  did  not  deny, 
nor  seek  to  deny,  that  Spalding  knowingly  and  inten- 
tionally pledged  the  bonds  to  secure  the  payment  of  his 
individual  debt  while  they  were  in  his  possession  and 
care  as  such  treasurer,  but,  on  the  contrary,  that  the 
defense  was,  and  that  it  was  sought  to  establish  such 
defense  by  answers  to  said  questions  to  which  objections 
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were  sustained,  that  there  was  no  criminal  intent  or  no 
fraudulent  conversion  of  the  bonds  to  his  own  use,  be- 
cause, as  treasurer  of  the  university,  he  paid  out  the  $25- 
000  so  borrowed  and  an  additional  sum  equal  to  the  excess 
in  value  of  the  bonds  over  the  $25,000,  for  the  payment 
of  expenses  of  the  university  on  its  warrants  regularly 
drawn  upon  him  for  that  purpose,  and  that  he  had  at  the 
time  an  agreement  with  the  trustees  that  he  was  to  pay 
interest  on  the  general  fund,  out  of  which  such  expenses 
were  payable,  which  had  come  into  his  hands  as  treas- 
urer, and  that  by  such  agreement  and  payment  of  interest 
he  became  the  debtor  of  the  university  to  the  amount  of 
such  general  fund  and  might  lawfully  use  the  same  for 
his  own  purposes,  and  that,  there  being  then  a  deficit  in 
the  treasury  of  the  university,  the  supplying  of  this  de- 
ficit to  pay  such  expenses  by  the  $25,000  so  borrowed  by 
pledging  the  bonds  was  a  conversion  of  the  bonds,  not 
to  his  own  use,  but  to  the  use  of  the  university,  and  that 
such  facts,  had  the  court  admitted  the  proof,  would  have 
shown  or  tended  to  show  that  he  had  no  intent  to  embez- 
zle or  to  fraudulently  convert  the  bonds  to  his  own  use. 
Thus  confining  the  questions  to  their  well  understood 
object  and  purpose,  we  think  no  prejudicial  error  was 
committed  in  refusing  to  permit  them  to  be  answered. 
The  warrants  were  drawn  on  him  for  expenses,  and  plain- 
tiff in  error  was  charged  with  the  knowledge  that  they 
were  not  drawn  upon  or  payable  out  of  the  invested 
endowment  fund;  that  that  fund  could  not  lawfully  be 
applied  to  their  payment,  and  that  the  act  incorporating 
the  university  made  it  a  criminal  offense  knowingly  or 
negligently  to  misapply  or  misappropriate  this  endow- 
ment fund.  If  a  deficit  had  been  created  in  the  expense 
fund  by  his  use  of  it  under  the  supposition  that  by  the 
alleged  agreement  to  pay  interest  he  could  use  it  for 
himself,  by  supplying  this  deficit  he  did  nothing  more 
than  he  was  bound  to  do,  and  the  application  of  the 
$25,000  thereto  was  the  application  to  his  own  use,  and 


Digitized  by 


Google 


Ipil,  'Jl]  Spalding  v.  The  People.  59 

not  to  the  use  of  the  university.  Nor  would  a  contrary 
belief  on  his  part  have  changed  the  law.  The  trustees 
themselves  had  no  power  to  divert  these  several  funds 
from  the  purposes  for  which  they  were  set  apart  by  law. 
But  it  is  not  intended  to  be  said  that  the  mere  unlawful 
conversion  of  one  fund  to  another  for  the  supposed  benefit 
of  the  university  would  have  been  embezzlement  under 
the  statute  in  question. 

Nor  would  it  have  been  material,  on  the  question 
whether  it  was  embezzlement  or  not,  to  prove  that  when 
Spalding  pledged  the  bonds  for  his  own  debt  he  had  the 
specific  intent  to  pay  the  debt  when  it  should  become 
due  and  reclaim  the  bonds  for  the  owner,  any  more  than 
it  would  have  been  had  he  sold  them,  intending  to  re- 
purchase and  eventually  to  return  them  to  the  owner. 
Whether  or  not  all  such  facts  should  be  admitted  on  the 
question  of  the  degree  of  guilt,  where  the  extent  of  the 
punishment  is  to  be  determined  by  the  jury  upon  the  facts 
as  well  as  the  law,  it  is  not  necessary  to  determine,  as 
neither  the  court  nor  the  jury  could,  under  the  law  as  it 
now  is,  ^x  the  term  of  imprisonment  in  such  cases.  We 
are  inclined  to  the  view  taken  by  the  Supreme  Judicial 
Court  of  Massachusetts  in  a  similar  case, — Commonwealth 
V.  Tenney,  97  Mass.  50.  It  was  there  said:  "With  refer- 
ence to  the  fraudulent  and  felonious  character  of  the  acts 
proved,  and  their  sufficiency  to  warrant  a  conviction,  we 
entertain  no  doubt.  To  take  from  their  place  of  deposit 
the  bonds  of  a  depositor  and  send  them  out  of  the  State 
to  be  used  as  collateral  security  for  the  defendant's  own 
debt  was  a  fraudulent  conversion.  Intention  to  restore 
the  bonds,  and  the  agreement  of  the  party  who  received 
them  not  to  sell  or  dispose  of  them,  cannot  do  away  with 
the  criminal  nature  of  the  transaction.  A  guilty  intent 
is  necessarily  inferred  from  the  voluntary  commission  of 
such  an  act,  the  inevitable  effect  of  which  is  to  deprive 
the  true  owner  of  property  and  appropriate  it  to  the 
defendant's  own  use.     Perhaps  in  a  majority  of  cases 
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the  party  who  violates  his  trust  in  such  a  manner  does 
not  expect  or  intend  that  ultimate  loss  shall  fall  upon 
the  person  whose  property  he  takes  and  misuses.  But 
no  hope  or  expectation  of  replacing^  the  funds  abstracted 
can  be  admitted  as  an  excuse  before  the  law."  See,  also, 
Commonwealth  v.  Butterick^  100  Mass.  1. 

What  has  been  said  practically  disposes  also  of  the 
question  raised  upon  the  refusal  of  the  court  to  g'ive  cer- 
tain instructions  to  the  jury  as  asked  by  the  accused. 
What  was  otherwise  material  in  them  was  in  substance 
embodied  in  those  given. 

The  next  error  alleged  is,  that  there  was  not  sufficient 
proof  that  the  offense  was  committed  in  Cook  county. 
Of  course,  no  conviction  could  be  legally  had  without 
proof  of  venue.  The  court  instructed  the  jury  that  if 
the  evidence  failed  to  show  that  Spalding"  delivered  the 
bonds,  or  caused  them  to  be  delivered,  to  the  pledgee  in 
Cook  county  they  should  find  him  not  guilty.  Their 
attention  was  thus  called  to  the  importance  and  meager- 
ness  of  the  proof  on  this  question,  and  in  the  absence  of 
any  opposing  proof  we  are  inclined  to  think  the  evidence 
was  sufficient.  It  was  proved  that  Spalding  had  his  pri- 
vate office  and  his  office  as  treasurer  of  the  university 
at  the  Monadnock  building,  in  Chicago,  in  Cook  county, 
Illinois,  where  the  Globe  Savings  Bank,  of  which  he  was 
president,  also  had  its  location,  and  that  he  transacted 
his  business  there  as  treasurer  and  otherwise,  and  kept 
the  bonds  which  he  held  as  treasurer  there,  in  the  vaults 
of  said  bank;  that  the  bonds  were  delivered  to  the  First 
National  Bank  of  Chicago  by  Spalding  on  September  14, 
1896,  and  had  been  continuously  in  its  possession  from 
that  time  to  the  trial,  and  that  demand  had  been  made 
upon  Spalding  in  said  city  of  Chicago  by  his  successor, 
as  treasurer,  for  said  bonds,  and  that  Spalding  failed  to 
deliver  them  to  him.  The  proof  should  have  been  more 
specific,  but  we  think  the  jury  were  authorized  to  find 
that  the  venue  was  proved. 
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It  is  next  contended  that  the  court  erred  in  refusing 
the  following  instruction  asked  by  the  accused: 

"In  considering  the  evidence  of  the  defendant's  good 
reputation,  the  jury  are  instructed  that  such  good  repu- 
tation may,  of  itself,  raise  a  reasonable  doubt  of  the  de- 
fendant's guilt  in  the  minds  of  the  jury.  The  evidence  of 
such  good  reputation  is  to  be  regarded  as  k  substantive 
fact,  like  any  other  facts  tending  to  prove  the  defend- 
ant's innocence,  and  ought  to  be  so  regarded  by  the  jury. 
The  evidence  of  good  reputation  is  positive  evidence,  and 
may  itself  produce  an  acquittal.  Hence,  if  the  jury  shall 
believe,  from  the  evidence,  that  the  defendant  has  al- 
ways, prior  to  the  time  of  his  arrest  on  the  charge  stated 
in  the  indictment,  borne  a  good  reputation  for  honesty, 
it  is  the  duty  of  the  jury  to  consider  such  evidence  of  his 
good  reputation  as  tending  to  create  a  reasonable  doubt 
of  his  guilt,  and  if  such  reasonable  doubt  appears  then 
he  should  be  acquitted." 

The  defendant  had  proved  his  previous  good  charac- 
ter, and  the  jury  had  been  instructed,  at  the  request  of 
the  People,  that  proof  of  such  good  character  was  per- 
missible and  should  be  considered  by  them,  but  the  above 
refused  instruction  was  the  only  one  asked  by  the  ac- 
cused on  that  subject.  This  instruction  was  incorrect  in 
itself,  and  especially  so  when  considered  in  connection 
with  the  evidence  in  the  case,  for  the  reason  that  it 
would  have  told  the  jury,  in  substance,  that  the  defend- 
ant's good  reputation  as  proved  might,  of  itself,  raise  a 
reasonable  doubt  in  their  minds  of  his  guilt.  The  in- 
struction stated  this  not  as  an  abstract  proposition,  but 
as  applying  to  the  proof  of  good  reputation  in  the  case 
on  trial,  ignoring  all  other  evidence  in  the  case.  Without 
modification  it  was  erroneous. 

Believing  the  record  to  be  without  harmful  error,  the 
judgment  must  be  affirmed.  judgment  affirmed. 
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The  People's  Casualty  Claim  Adjustment  Company 

V. 

C.  S.  Darrow. 
Opinion  filed  February  U,  1898—Beliearing  de}iied  April  6^  1898, 

1.  Evidence — where  services  are  rendered  under  special  contract,  evi- 
dence of  their  reasonable  worth  is  inadmissible.  Where  services  are  ren- 
dered under  a  special  contract  as  to  the  price  to  be  paid  the  contract 
must  control,  and  evidence  of  the  reasonable  value  of  such  services 
is  inadmissible. 

2.  Same— -euuZcnce  of  reasonable  valiie  of  services  admissible  where  evi- 
dence of  special  contract  is  irreconcilable.  The  reasonable  value  of  ser- 
vices may  be  proved  though  the  plaintiff  sues  on  the  common  counts, 
relying  upon  an  executed  special  contract,  where  there  is  no  dis- 
pute as  to  such  services  but  the  evidence  as  to  the  special  contract 
is  so  irreconcilable  as  to  warrant  the  jury  in  believing  that  the 
minds  of  the  parties  had  not  met. 

3.  Appeals  and  errors — particular  objection  to  hypothetical  question 
should  be  specified  at  trial.  In  an  action  by  an  attorney  for  services, 
an  objection  that  a  hypothetical  question  as  to  their  value  assumed 
that  the  plaintiff  had  acted  in  the  Appellate  Court  whereas  there 
was  no  proof  of  that  fact,  will  not  be  considered  on  appeal,  where 
the  only  objection  below  was  a  general  one  that  the  question  was 
based  on  facts  not  shown  to  exist. 

4.  Same — error  in  instruction  must  be  misleading  to  effect  reversal.  To 
justify  reversal  for  error  in  an  instruction  it  must  appear  that  the 
error  was  such  as  "was  likely  to  mislead  the  jury. 

5.  Trial — courVs  action  in  limiting  argument  is  not  reviewable  in  ab- 
sence of  abuse  of  discretion.  The  trial  court  may  limit  the  time  of 
argument  of  counsel,  and  the  exercise  of  its  discretion  in  that  re- 
gard will  not  be  reviewed  on  appeal,  in  the  absence  of  abuse. 

6.  Same — when  limiting  argument  to  seven  minutes  is  ^vot  an  abuse  of 
discretion.  Limiting  the  argument  of  counsel  to  seven  minutes  on 
each  side  is  not  an  abuse  of  the  court's  discretion  where  the  case 
is  tried  on  the  short  cause  calendar,  but  few  witnesses  are  exam- 
ined, and  the  facts  are  comparatively  plain  and  simple. 

People^s  Casualty  Claim  Adj.  Co.  v.  Darrow,  70  111.  App.  22,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Thomas  G.  Windes, 
Judge,  presiding. 
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P.  W.  Becker,  for  appellant. 

William  C.  Snow,  and  Francis  S.  Wilson,  for  ap- 
pellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

This  was  an  action  of  assumpsit,  brought  by  C.  S. 
Darrow,  against  the  People's  Casualty  Claim  Adjustment 
Company,  to  recover  for  legal  services.  The  declaration 
contained  the  common  counts,  to  which  the  defendant 
pleaded  the  general  issue.  The  cause  was  tried  on  the 
short  cause  calendar,  and  the  jury  returned  a  verdict  in 
favor  of  plaintiff  for  $675,  upon  which  the  court  entered 
judgment.  Upon  appeal  to  the  Appellate ,  Court  the 
judgment  was  affirmed,  but  the  Appellate  Court  granted 
a  certificate  of  importance  and  the  defendant  appealed 
to  this  court. 

It  appears  from  the  evidence  introduced  on  the  trial 
that  the  appellee  was  employed  by  the  appellant  to  try 
a  case  in  the  circuit  court  of  Cook  county,  entitled  Abra- 
hamson  v.  Falkenau  Bros,,  on  behalf  of  the  plaintiff  in  that 
case.  In  pursuance  of  that  employment,  Darrow,  the 
appellee  here,  tried  the  cause  and  recovered  a  judgment 
therein  for  the  sum  of  $10,000,  but  the  appellant  here 
subsequently  settled  the  judgment  for  ?6000.  The  par- 
ties disagree  as  to  the  contract  under  which  the  services 
were  rendered.  Appellee  testified  that  the  agreement 
was  that  he  should  try  the  case  and  receive  $20  a  day 
and  ten  per  cent  of  the  amount  recovered,  while  Beck, 
the  president  of  appellant,  testified  that  the  agreement 
was  that  appellee  was  to  receive  $25  a  day  and  ten  per 
cent  of  appellant's  share  of  what  was  recovered,  which 
was  one-third  of  the  judgment. 

On  the  trial  appellee  testified  to  a  contract  as  he  un- 
derstood the  arrangement  that  was  made,  and  over  the 
objection  of  appellant  he  also  introduced  evidence  of  the 
value  of  his  services.     The  admission  of  the  latter  evi- 
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dence  it  is  claimed  was  error.  It  may  be  conceded  as  a 
well  settled  rule  of  law,  that  where  services  are  rendered 
under  a  special  contract  as  to  the  price  to  be  paid,  the 
contract  must  control,  and  evidence  in  reference  to  what 
the  services  may  be  reasonably  worth  in  such  a  case  is 
not  admissible.  Here  there  was  no  dispute  between  the 
parties  in  regard  to  the  services  rendered  by  appellee  for 
the  appellant,  but  there  was  a  radical  dispute  between 
the  parties  in  regard  to  the  terms  of  the  contract.  Ap- 
pellee testified  that  he  was  to  receive  for  his  services  a 
certain  sum  per  day  and  a  certain  per  cent  of  the  amount 
which  should  be  recovered,  while  Beck,  who  acted  for 
appellant  in  the  employment  of  appellee,  testified  that 
appellee  was  to  receive  a  different  amount  per  day  and 
a  per  cent  only  upon  a  part  of  the  amount  recovered. 
There  being  no  other  evidence  in  regard  to  the  contract, 
the  jury,  under  such  circumstances,  were  justified  in  find- 
ing that  the  minds  of  the  parties  did  not  meet,  and  hence 
that  there  was  no  contract;  and  if  there  was  no  express 
contract,  then  appellee  was  entitled  to  recover  on  a 
quantum  meruit,  and  evidence  of  the  value  of  the  services 
was  proper.  {Fairfax  Forrest  Mining  Co,  v.  Chambers^  75  Md. 
604;  Kirkw.  Wolff  Manf.  Co.  118  111.  567.)  As  has  been  seen, 
the  declaration  contained  the  common  counts,  and  under 
the  declaration  appellee  was  not  confined  to  a  special 
contract,  but  might  properly  prove  the  services  rendered 
and  their  value. 

It  is  next  contended  that  the  court  erred  in  overruling 
appellant's  objection  to  a  hypothetical  question  put  to 
the  two  expert  witnesses  called  to  prove  the  value  of 
appellee's  services.  The  objection  made  to  the  question 
is,  that  it  assumed  that  appellee  had  rendered  services 
in  the  Appellate  Court  when  there  was  no  evidence  of 
that  fact.  If  the  specific  objection  had  been  made  when 
the  question  was  asked,  the  court,  no  doubt,  would  have 
sustained  it  and  required  appellee  to  modify  the  question. 
But  such  was  not  the  case.  The  objection  interposed  was, 
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that  "the  question  is  based  upon  an  assumption  of  facts 
that  have  not  been  shown  to  exist."  This  was  too  g^en- 
eral.  When  the  objection  was  made  appellant  should 
have  called  the  attention  of  the  court  and  the  opposite 
party  to  the  facts  which  it  was  assumed  did  not  exist,  in 
order  that  the  question  migfht  be  modified  and  the  objec- 
tion removed.  That,  however,  was  not  done,  and  the 
specific  objection  made  for  the  first  time  on  appeal  comes 
too  late. 

Three  instructions  were  given  by  the  court  on  behalf 
of  appellee,  and  it  is  claimed  that  Nos.  3  and  4  are  erro- 
neous. What  has  been  said  in  reg'ard  to  the  right  of  ap- 
pellee to  recover  for  the  value  of  his  services  if  no  special 
contract  was  proved,  sufficiently  disposes  of  the  objec- 
tions to  the  third  instruction.  The  fourth  instruction 
wajs  as  follows: 

"The  jury  are  instructed  that  if  the  evidence  reg"ard- 
ing"  the  contract  is  so  conflicting"  or  uncertain  that  they 
are  unable  to  arrive  at  the  exact  terms  of  the  contract 
between  the  plaintiff  and  defendant,  then  they  are  en- 
titled to  consider  the  value  of  the  services  of  the  plaintiff 
as  shown  by  the  witnesses  in  this  case,  and  to  use  this 
testimony  as  bearing  upon  the  reasonableness  of  the 
statements  of  the  plaintiff  and  defendant  for  the  purpose 
of  arriving"  at  the  true  contract  between  the  plaintiff  and 
defendant." 

This  instruction  was  condemned  by  the  Appellate 
Court,  and  we  think  properly.  We  do  not  think  the  value 
of  the  services  had  anything"  to  do  with  or  any  bearing 
upon  the  reasonableness  of  the  statements  of  the  plain- 
tiff and  defendant,  and  the  instruction  ought  to  have  been 
refused.  But  there  is  nothing  contained  in  the  instruc- 
tion which  could  mislead  the  jury,  and  for  this  reason 
the  error  of  the  court  in  giving  it  to  the  jury  should  not 
be  held  ground  for  reversing  the  judgment. 

In  the  argument  of  the  case  before  the  jury  counsel 
were  limited  by  the  court  to  seven  minutes  on  each  side, 
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and  this  ruling-  of  the  court  is  relied  upon  as  error.  The 
trial  court,  in  the  exercise  of  a  sound  discretion,  may 
limit  the  argument  of  counsel  to  the  jury,  and  unless  that 
discretion  has  been  abused,  this  court,  on  appeal,  will 
not  interfere.  {Footer  v.  McGillj  119  111.  75.)  As  has  been 
seen,  the  case  was  tried  on  the  short  cause  calendar,  and 
it  will  be  presumed  that  the  entire  time  consumed  in  the 
trial,  including-  the  arg-ument  of  counsel,  did  not  exceed 
one  hour,  otherwise  the  trial  would  have  been  stopped 
and  the  cause  taken  from  the  jury  and  continued,  as  is 
provided  for  in  the  statute.  But  few  witnesses  testified 
in  the  case,  and  the  facts  were  comparatively  plain  and 
simple.  Under  such  circumstances,  while  the  time  pre- 
scribed by  the  court  for  the  arg-ument  was  short,  we  are 
not  inclined  to  hold  that  there  was  such  an  abuse  of  dis- 
cretion on  the  part  of  the  court  as  to  authorize  a  reversal 
of  the  judgment. 

The  judgment  of  the  Appellate  Court  will  be  aflSrmed. 

Judgment  affirmed. 


Chicago  and  Northern  Pacific  Railroad  Company 

i\ 
The  City  of  Chicago. 

Opinion  filed  Febrvary  U,  1898 — Beheanng  denied  April  7,  1898, 

1.  Special  assessment— ordmancc /or  curbing  "on  eitJier  side**  of  a 
street  means  on  both  sides.  An  ordinance  which  provides  for  setting 
curbing  "on  either  side"  of  a  certain  street  is  not  invalid  for  indefi- 
niteness,  the  words  "either  side,"  as  so  used,  meaning  both  sides. 

2.  Samk— grade  for  paving  may  be  fixed  by  reference  to  prior  ordinance 
by  which  it  is  established.  An  ordinance  for  paving  a  certain  street 
which  provides  that  the  pavement  be  laid  to  conform  to  the  estab- 
lished grade  of  such  street  as  shown  by  an  ordinance  "now  on  file 
in  the  office  of  the  city  clerk,"  is  sufficiently  specific  in  its  descrip- 
tion of  the  grade. 

3.  Sauk— when  portion  of  street  occupied  by  a  street  railway  may  be 
excepted  fivm  operation  of  ordinance.     Where  a  city  has  granted  a 
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franchise  to  a  street  railroad  company  to  occupy  part  of  a  street 
upon  the  condition  that  it  will  improve  that  portion  in  such  man- 
ner and  at  such  times  as  the  city  shall  improve  the  other  parts 
thereof,  for  the  performance  of  which  condition  the  company  has 
given  a  bond,  a  subsequent  ordinance  for  improving  such  street 
may  except  the  part  so  occupied  from  its  operation. 

4.  Sauk— question  of  necessity  for  local  improvement  is  for  the  council. 
The  question  of  the  necessity  for  a  local  improvement  is  for  the 
city  council,  and  evidence  of  such  necessity  is  incompetent;  but 
its  admission  is  not  ground  for  reversal  where  it  could  have  had 
no  prejudicial  effect. 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  W.  T.  HoDSON,  Judge,  presiding". 

K.  K.  Knapp,  and  Mark  Breeden,  Jr.,  for  appellant. 

Charles  S.  Thornton,  Corporation  Counsel,  and 
William  H.  Sexton,  Assistant,  for  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  Cook  county  confirming  a  special  assessment  levied  by 
the  city  of  Chicago  for  the  purpose  of  improving  Ashland 
avenue,  from  the  south  line  of  Twenty-second  street  to 
the  north  line  of  the  south  branch  of  the  Chicago  river, 
in  the  city  of  Chicago.  The  Chicago  and  Northern  Pa- 
cific Railroad  Company  filed  objections  in  the  county 
court  to  the  confirmation  of  the  report  of  the  commis- 
sioners. By  agreement  a  jury  was  waived  and  the  cause 
was  submitted  to  the  court.  The  court,  on  the  hearing, 
found  that  appellant's  property  was  not  assessed  more 
or  less  than  it  would  be  benefited  nor  more  or  less  than 
its  proportionate  share  of  the  cost  of  the  improvement. 
All  objections  interposed  were  overruled  and  the  assess- 
ment confirmed.  From  that  judgment  the  railroad  com- 
pany appeals. 

Section  1  of  the  ordinance,  among  other  things,  con- 
tains the  following:  "That  a  local  improvement  shall  be 
made  within  the  city  of  Chicago,  county  of  Cook  and 
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8tate  of  Illinois,  tbe  nature,  character,  locality  and  de- 
scription of  which  local  improvement  is  as  follows:  That 
the  roadway  of  Ashland  avenue,  from  the  south  line  of 
Twenty-second  street  to  the  north  line  of  the  south 
branch  of  the  Chicag'o  river,  in  said  city  of  Chicago,  said 
roadway  being  sixty  feet  in  width,  be  and  the  same  is 
hereby  ordered  curbed  with  the  best  quality  of  limestone 
curb-stones,  said  curb-stones  to  be  four  feet  long,  three 
feet  deep  and  five  inches  in  thickness,  with  top  edge  full 
and  square.  Each  curb-stone  to  have  a  straight  base  the 
whole  length  and  to  be  firmly  bedded  upon  flat  stones. 
Each  curb-stone  to  be  bush-hammered  on  the  top  surface 
and  for  a  space  of  twelve  inches  down  from  the  top.  Said 
curb-stone  to  be  set  on  either  side  of  the  roadway  of  said 
Ashland  avenue  between  said  points,  (except  across  the 
roadway  of  intersecting  streets  and  alleys,)  at  and  on  a 
line  parallel  with  and  thirty  feet  from  the  center  line  of 
said  roadway." 

It  is  said  in  the  argument  that  the  clause  in  the  ordi- 
nance in  reference  to  the  location  of  the  curb-stones  is 
indefinite  and  uncertain, — that  it  nowhere  provides  that 
they  shall  be  set  on  both  sides  of  the  roadway.  In  Web- 
ster's definition  of  the  word  "either"  will  be  found  the 
following:  "2.  Each  of  two;  the  one  and  the  other."  Un- 
der this  definition  the  language  of  the  ordinance,  "said 
curb-stones  to  be  set  on  either  side  of  the  roadway," 
would  require  them  to  be  set  on  both  sides.  Indeed,  the 
language  used  in  the  first  part  of  the  section  requiring 
the  roadway  sixty  feet  in  width  to  be  curbed,  shows 
plainly  enough  that  it  was  intended  by  the  framers  of 
the  ordinance  that  both  sides  of  the  roadway  should  be 
curbed.  It  is  unreasonable  to  suppose  that  the  city  coun- 
cil would  require  one  side  of  a  street  to  be  curbed  and 
leave  the  other  side  without  curbing,  and  when  the  entire 
section  is  considered  we  think  that  a  fair  and  reasonable 
construction  to  be  placed  on  the  ordinance  is,  that  curb- 
stones should  be  set  on  both  sides  of  the  street. 
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'It  is  also  claimed  that  the  ordinance  is  defective  upon 
the  alleged  ground  that  no  grade  is  established  for  Ash- 
land avenue  along  the  line  of  the  proposed  improvement. 
Section  1  contains  this  provision:  "Said  pavement  to  be 
laid  to  conform  to  the  established  grade  of  said  Ashland 
avenue,  as  shown  by  an  ordinance  establishing  the  grade 
of  said  street  now  on  file  in  the  office  of  the  city  clerk." 
Under  the  rule  declared  in  City  of  Carlinville  v.  McClure^ 
156  111.  492,  the  grade  was  sufficiently  given.  It  is  there 
said.  (p.  496):  "The  ordinance  must  give  such  a  descrip- 
tion of  the  improvement  as  that  an  intelligent  and  sub- 
stantially correct  estimate  of  its  cost  can  be  made.  It  is 
necessary  that  the  grade  of  the  street  should  be  made  to 
appear,  in  order  to  show  what  amount  of  excavation  and 
fill,  respectively,  are  required  to  be  made  in  the  construc- 
tion of  the  improvement.  But  we  do  not  understand  that 
it  is  necessary  that  in  the  body  of  every  ordinance  pro- 
viding for  a  local  improvement  upon  a  street  by  special 
assessment  or  special  taxation  the  details  of  the  grade  of 
that  street  must  be  set  out.  A  reference  to  an  ordinance, 
monument,  instrument,  or  other  fixed  thing  that  locates 
and  witnesses  that  grade,  will  suffice." 

The  next  objection  made  to  the  ordinance  is,  that  the 
improvement,  if  constructed  according  to  the  provisions 
of  the  ordinance,  would  leave  a  hole  or  trench  sixteen 
feet  wide  in  the  middle  of  the  roadwa3^  This  position 
is  predicated  on  the  following  clause  of  section  1  of  the 
ordinance:  "The  roadway  of  said  Ashland  avenue  be- 
tween said  points,  except  the  space  of  sixteen  feet  in 
-width  in  the  middle  of  said  roadway  occupied  as  railroad 
right  of  way,  said  roadway  being  twenty-two  feet  in  width 
on  either  side  of  the  said  space  of  sixteen  feet  in  width 
occupied  as  railroad  right  of  way,  be  and  the  same  is 
hereby  ordered  filled,"  etc.  Upon  an  examination  of  the 
record  it  will  be  found  that  the  city  has  made  ample  pro- 
vision for  the  improvement  of  the  sixteen  feet  in  the 
center  of  the  street.     It  appears  that  the  city  had,  by 
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ordinance  duly  passed,  granted  a  franchise  to  the  West 
Chicago  Street  Railroad  Company  to  lay  its  tracks  in  that 
portion  of  Ashland  avenue  in  controversy.  This  ordi- 
nance requires  the  railroad  company  to  improve  the  six- 
teen feet  of  the  street  upon  which  it  constructs  its  tracks 
in  the  center  of  the  street,  in  the  same  manner  and  at  the 
same  time  that  the  city  improves  the  balance  of  the 
street.  The  ordinance  was  accepted  by  the  railroad  com- 
pany, and  in  addition  it  entered  into  a  bond  to  fully  com- 
ply with  all  the  requirements  of  the  ordinance  granting 
the  franchise.  Where  a  city  has  granted  to  a  railroad 
company  a  franchise  to  occupy  a  part  of  a  street,  and 
as  a  condition  required  the  railroad  company  to  improve 
that  portion  of  the  street  occupied  by  it,  thus  making 
ample  provision  for  the  improvement  of  that  part  of  the 
street  so  granted  to  the  railroad  company,  in  passing  an 
ordinance  for  the  improvement  of  the  street  no  reason 
occurs  to  us  why  that  part  granted  to  the  railroad  com- 
pany may  not  properly  be  excepted  from  the  provisions 
of  the  ordinance,  as  was  done  in  the  ordinance  in  ques- 
tion. We  think  the  ordinance  fully  complies  with  the 
statute  requiring  an  ordinance  to  specify  the  nature,  char- 
acter, locality  and  description  of  the  improvement. 

It  is  also  claimed  that  the  court  erred  in  permitting 
appellee  to  introduce  evidence  as  to  the  condition  of 
the  avenue  .and  as  to  the  necessity  of  the  improvement. 
Whether  there  was  a  public  demand  for  the  improvement 
was  a  question  for  the  city  council  to  consider  in  passing 
the  ordinance.  But  conceding  the  evidence  had  no  bear- 
ing on  any  question  at  issue  in  the  case  and  was  incom- 
petent, we  do  not  think  it  had  any  prejudicial  effect  on 
appellant's  case,  and  hence  its  admission  is  not  sufficient 
ground  for  reversing  the  judgment. 

The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 
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The  People  ex  rel  John  W.  Groves,  Collector,  172      71 

'  '  e2l4    473 

V,  214    "sn 

The  Chicago  and  Alton  Railroad  Company. 

Opinion  filed  February  U,  lS98—Behearvng  denied  April  7, 1898. 

1.  Taxes — highway  commissioners  cannot  levy  tax  for  maintenance  of 
rofjds  lying  tcithin  city  limits.  The  jurisdiction  of  a  city  over  roads 
and  bridges  lying  within  its  limits  is  exclusive,  and  township  high- 
way commissioners  have  no  authority  to  levy  a  tax  for  their  main- 
tenance or  construction. 

2.  Same — township  organization — effect  on  road  tax  where  city  and  town 

are  co-extensice  in  territory.    Where  the  territory  co-extensive  with  ^ 

the  limits  of  a  city  is  organized  into  a  town  under  the  act  of  1877, 
(Laws  of  1877,  p.  212,)  and  the  office  of  highway  commissioner  is 
discontinued,  the  city  council  cannot  levy  a  road  tax  in  addition  to 
the  two  per  cent  allowed  for  corporate  purposes,  as  the  highway 
commissioners  could  not  have  levied  such  a  tax. 

3.  Practice— a/totrancc  of  amendments  is  within  the  sound  discretion 
of  the  court.  The  allowance  of  amendments  at  trial  is  within  the 
sound  discretion  of  the  court,  which  discretion  will  not  be  reviewed 
on  appeal,  in  the  absence  of  anything  indicating  its  abuse. 

Appeal  from  the  County  Court  of  Sangamon  county; 
the  Hon.  Charles  P.  Kane,  Judge,  presiding. 

Robert  E.  Hamill,  and  William  E.  Shutt,  Jr.,  City 
Attorney,  for  appellant: 

A  city  organized  under  the  general  law  derives  its  au- 
thoritj'  and  powers  from  the  general  law  governing  cities 
and  villages.  It  is  expressly  limited  by  the  City  and  Vil- 
lage act  (Starr  &  Cur.  1896,  p.  374,)  to  a  levy  of  two  per 
cent  upon  the  aggregate  valuation  of  its  taxable  prop- 
erty as  equalized  for  the  preceding  j'ear.  This  is  a  gen- 
eral limitation,  embracing  all  powers  of  a  city  working 
under  the  general  law.     People  v.  Bat/rood  Co.  167  111.  283. 

This  limitation,  however,  does  not  apply  where,  by 
the  terms  of  a  new  grant  conferred  by  legislative  author- 
ity, it  is  expressly  provided  it  shall  not  api)ly;  nor  has 
it  any  application  where  there  is  a  grant  of  new  power, 
necessarily  implying,  by  the  terms  of  the  grant,  exercise 
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of  additional  powers  not  pertaining"  to  cities  organized 
under  the  general  law.    People  v.  Railroad  Go,  167  111.  283. 

The  act  of  1877,  expressly  authorizing-  the  creation  of 
a  town  out  of  the  territory  embraced  within  the  city,  with 
co-extensive  limits,  expressly  provides  that  the  powers 
of  the  town  so  created  shall  be  exercised  by  the  city 
council  of  the  city.     3  Starr  &  Cur.  par.  136,  p.  3948. 

The  terms  "road"  and  "street"  by  statute  are  defined 
to  include  all  ways  and  bridges.  3  Starr  &  Cur.  par.  1, 
clause  16,  p.  3836. 

The  power  of  commissioners  of  highways  also  extends 
to  building  permanent  roads, — i.  e.,  paved  streets.  3  Starr 
&  Cur.  sec.  2,  p.  3545. 

Failure  to  extend  a  road  tax  as  a  separate  tax  does 
not  render  the  tax  invalid,  although  required.  Such  a 
failure  to  extend  as  a  separate  tax  does  not  sfffect  the 
substantial  justice  of  the  tax,  and  cannot  defeat  its  col- 
lection.    Tliatcher  v.  People,  79  111.  597. 

Where  the  powers  of  a  town  are  by  law  conferred  upon 
the  city  council,  upon  township  organization,  the  power 
to  levy  taxes  for  all  the  corporate  purposes  of  such  town 
necessarily  passes  to  the  city  council.  Where  a  partic- 
ular power  is  given  there  is  also  implied  the  usual  and 
appropriate  means  to  its  successful  execution.  Fisher  v. 
People,  84  111.  492. 

Where  authority  is  given  to  contract  a  debt  and  no 
special  provision  is  made  for  its  payment,  the  very  act 
of  conferring  the  power  to  incur  the  liability,  by  impli- 
cation also  confers  the  power  to  levy  the  necessary  taxes 
for  its  discharge.     Railioay  Co.  v.  Scott,  116  111.  401. 

The  legislature  cannot  exempt  cities  from  road  taxes. 
It  would  be  a  violation  of  the  rule  requiring  uniformity. 
25  Am.  &  Eng.  Ency.  of  Law;  616;  Fletcher  v.  Oliver,  25 
Ark.  289;  Gunnison  County  v.  Owen,  7  Colo.  467. 

The  presumptions  are  in  favor  of  the  tax,  and  the  law 
presumes  that  the  tax  is  valid.  Coal  Co.  v.  Baker,  135  111. 
545;  Railway  Co.  v.  PeojAe,  116  id.  401. 
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Greene  &  Humphrey,  for  appellee: 

Municipal  corporations  are  responsible  for  the  condi- 
tion of  their  streets.  Railroad  Co,  v.  Huss,  41  111.  App. 
517;  Carney  v.  MarseilleSy  136  111.  401;  Jefferson  v.  Chapman, 
127  id.  438. 

Where  a  city  is  charg^ed  with  the  duty  of  maintaining 
its  streets,  bridges,  etc.,  township  authorities  have  no 
power  to  act  with  respect  thereto.  Ottawa  v.  Walker;  21 
111.  605;  Comrs,  of  Highways  v.  Baiimgarten,  41  id.  254;  Board 
of  Supervisors  v.  People,  111  id.  527;  People  v.  Railway  Co. 
118  id.  532. 

Where  the  territory  of  a  village  and  a  town  are  co- 
terminous, town  expenses  included  in  the  village  appro- 
"priation  ordinance  and  levied  with  the  municipal  taxes 
are  illegally  levied.  The  two  organizations  are  not  con- 
nected with  each  other.     Gage  v.  Goudy,  141  111.  222. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

The  city  of  Springfield  and  the  town  of  Capital  ar^ 
co-extensive  in  territory,  and  in  accordance  with  the 
statute  of  1877  (Laws  of  1877,  p.  212,)  the  two  municipal 
corporations  have  become,  in  a  degree  at  least,  united. 
This  statute  provides  that  at  the  request  of  the  city  the 
territory  embraced  within  the  limits  of  any  incorporated 
city  may  by  the  county  board  be  organized  as  a  town, 
where  the  county  has  adopted  township  organization, 
and  in  such  case  the  offices  of  city  clerk  and  town  clerk, 
and  of  city  treasurer  and  town  collector,  may  be  consoli- 
dated and  the  election  of  highway  commissioners  may  be 
discontinued,  and  in  section  4  thereof  it  is  provided  that 
"the  powers  vested  in  such  tov/n  shall  be  exercised  by 
the  city  council."  (3  Starr  &  Curtis,  p.  3948.)  The  city 
of  Springfield  brought  itself  within  the  provisions  of  this 
law,  and  the  town  of  Capital  was  organized  accordingly, 
with  the  same  territorial  boundaries.  The  city  author- 
ities made  provision  for  the  levy  of  a  tax  for  the  year 
1896,  amounting  to  the  sum  of  §119,200,  (which  includes 


Digitized  by 


Google 


74  The  People  r.  C.  &  A.  R.  R.  Co.  [172  111. 

$4000  of  a  public  library  tax.)  The  assessed  valuation, 
as  equalized,  of  all  property  within  its  limits  for  the 
preceding  year  (1895)  is  ?4,668,401,  and  the  valuation  for 
the  year  1896  is  $4,986,081,  which  makes  the  rate  2.40  per 
cent,  excluding  library  tax,  and  any  tax  for  bonds  and 
interest.  The  tax  levy  ordinance  was  duly  certified  to 
the  county  clerk,  and  he  extended  the  tax  at  this  rate 
against  the  property  of  the  appellee  lying  within  said 
city.  When  application  for  judgment  was  made  by  the 
county  collector  for  delinquent  taxes  the  appellee  filed 
an  objection,  to  the  effect  that  this  tax  was  excessive,  in 
that  it  exceeded  the  two  per  cent  limitation  placed  on 
the  city  by  paragraph  112  of  the  City  and  Village  act. 
(1  Starr  &  Curtis,  p.  734.)  The  county  court  sustained 
this  position  and  refused  judgment  for  the  excess,  and 
this  appeal  brings  the  case  before  us  for  review. 

It  is  unnecessary  for  us  to  determine  just  how  far 
these  two  municipalities,  the  city  and  the  town,  retain 
their  identity,  and  how  far  their  powers  become  merged 
and  consolidated,  and  how  such  powers  must  be  exer- 
cised, after  being  united,  according  to  the  provisions  of 
said  statute  of  1877.  The  vital  question  in  this  case,  as 
presented  to  us  by  the  record  and  by  the  argument  of 
counsel,  is  this:  Can  the  city  council  of  Springfield  levy 
a  tax  for  road  and  bridge  purposes  such  as  would  be  or 
could  be  levied  by  commissioners  of  highways  in  a  town 
whose  boundaries  are  not  co-extensive  with  those  of  a 
city,  in  addition  to  and  in  excess  of  the  two  per  cent 
allowed  by  law  to  be  raised  by  cities  for  corporate  pur- 
poses? Or,  in  other  words,  is  the  taxing  power  of  a  city 
and  of  the  commissioners  of  highways  cumulated  in  the 
city  council  of  this  city,  by  virtue  of  the  fact  that  the 
city  and  town  are  co-extensive  in  territory  and  have  been 
united  by  a  compliance  with  said  statute? 

In  the  town  of  Capital  there  are  no  highway  commis- 
sioners, and  it  is  therefore  claimed  by  the  appellant  that 
under  section  4  of  the  act  in  question  the  powers  which 
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would  ordinarily  attach  to  that  board  under  the  Road 
and  Bridg'e  act  and  the  Township  Org-anization  act  are 
transferred  to  the  city  council.  Should  this  be  conceded, 
yet  it  does  not  follow  that  this  gave  the  city  council  a 
right  to  levy  any  additional  taxes  for  roads  and  bridges 
inside  the  gity  limits,  over  and  above  the  two  per  cent 
limited  by  the  City  and  Village  act.  The  law  is  well 
settled  that  the  jurisdiction  of  a  city  over  its  streets  and 
bridges  is  exclusive,  and  that  the  commissioners  of  high- 
ways have  no  jurisdiction  over  any  roads  or  bridges  lying 
within  the  corporate  limits  of  any  city,  and  that  such 
commissioners  have  no  authority  to  levy  any  tax  what- 
ever where  the  purpose  is  solely  to  maintain  or  construct 
roads  or  bridges  within  a  city.  {People  v.  Supervisors,  111 
111.  527;  People  v.  Chicago  and  Northioestern  Railway  Co,  118 
id.  520;  Shields  v.  Ross,  158  id.  214.)  This  being  the  law, 
if  there  were  commissioners  of  highways  in  the  town  of 
Capital  they  could  levy  no  tax  for  that  purpose,  for  all 
the  roads  and  bridges  are  necessarily  also  within  the 
corporate  limits  of  the  citj^^  of  Springfield.  Therefore, 
even  though  the  council  of  that  city  should  be  held  to 
succeed  to  the  powers  of  the  board  of  highway  commis- 
sioners of  the  said  town  of  Capital,  yet  they  could  not, 
under  that  power,  levy  any  such  tax,  for  the  reason  that 
such  commissioners  were  not  vested  with  such  power. 

It  is  urged  that  this  construction  of  the  law  gives  an 
advantage  to  those  municipalities  in  which  the  limits  of 
the  city  and  town,  are  not  co-extensive,  because  the  law 
there  permits  the  city  authorities  to  levy  two  per  cent 
and  the  highway  commissioners  an  additional  sixty  cents 
on  the  $100  valuation,  while  where  the  limits  of  the  city 
and  town  are  co-extensive  the  limitation  is  two  per  cent. 
While  this  is  true,  the  city,  in  this  case,  cannot  complain, 
the  merging  of  the  city  and  town  being  purely  voluntary 
on  its  part.  Besides  this,  it  is  for  us  to  construe  the  law 
as  we  find  it,  and  not  to  make  law  so  as  to  relieve  against 
hardships,  real  or  supposed. 
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It  is  also  urged  that  the  county  court  erred  in  permit- 
ting the  appellee  to  amend  its  objections  on  the  hearing 
of  the  cause,  which  in  this  case  was  after  the  time  fixed 
•by  law  for  the  collector  to  make  settlement  with  the 
various  treasurers.  It  is  said  that  to  permit  new  objec- 
tions to  be  filed  at  so  late  a  day  might  render  it  impos- 
sible for  the  collector  to  make  his  settlement  within  the 
time  required  by  law,  and  might  jeopardize  settlements 
already  made.  Whether  an  amendment  shall  be  allowed 
is,  in  any  case,  within  the  sound  judicial  discretion  of  the 
trial  court.  In  this  case  the  amendment  was  in  further- 
ance of  justice  and  contained  no  matter  of  surprise,  and 
nothing  appears  in  the  record  to  indicate  that  such  dis- 
cretion was  in  anywise  abused  by  the  trial  court  in  al- 
lowing it. 

Finding  no  error  we  affirm  the  judgment. 

Judgment  affirmed. 


jli83  486  Joseph  Hudnali^  et  al. 

V, 

O.  M.  D.  Ham  et  al 
Opinion  filed  February  U,  1898— Rehearing  denied  April  7, 1898, 

1.  Statutes — liberal  construction  will  be  adopted  to  bring  provision  of 
statute  tciihin  title.  A  liberal  construction  wiU  be  adopted  in  deter- 
mining whether  a  provision  of  a  statute  is  embraced  within  the  title 
of  the  act,  and  unless  it  contains  matter  incongruous,  and  having 
no  proper  connection  with  the  title,  it  will  not  be  held  void,  as  not 
embraced  therein. 

2.  Wills — rule  that  marriage  of  testator  rerokes  tcill  does  not  oioc  its 
existence  to  statute.  The  rule  that  subsequent  marriage  operates  to 
revoke  the  will  of  a  testator  when  such  will  makes  no  provision 
for  such  marriage,  does  not  in  this  State,  where  the  husband  and 
wife  are  heirs  to  each  other,  owe  its  existence  to  the  statute, 
(Rev.  Stat.  1874,  p.  419,  sec.  10,)  but  was  a  recognized  rule  of  the 
common  law  prior  to  the  statute. 

3.  Descki^t— technical  meaning  of  tei-m  "descent.'*  The  term  "de- 
scent," in  its  technical  sense,  denotes  the  transmission  of  real  es- 
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tate,  or  interest  therein,  on  the  death  of  the  owner  intestate,  to 
some  person  b}'  inheritance,  and,  as  so  used,  is  distinguishable  from 
transmission  by  devise,  which  is  technically  by  purchase,  and  from 
the  transmission  of  personal  property,  which  is  governed  by  the 
rules  of  distribution. 

4.  Sawbi— ^meaning  of  the  term  '^descent,'*  as  used  in  the  statutes.  The 
term  "descent,"  as  used  in  the  act  in  regard  to  the  descent  of 
property  (Rev.  Stat.  1874,  p.  417,)  and  in  the  other  Illinois  statutes 
touching  upon  the  descent  of  property,  includes  the  course  of 
transmission,  by  operation  of  law,  of  both  real  and  personal  prop- 
erty where  the  owner  dies  intestate,  or  his  estate  or  any  part 
thereof  is  deemed  and  taken  as  intestate  estate. 

5.  Constitutional  L.AW—provmon  that  testator\'i  marnage  revokes 
xcill  is  coiistitutionaL  The  provision  of  section  10  of  the  act  on  descent, 
(Rev.  Stat.  1874,  p.  419,)  that  "a  marriage  shall  be  deemed  a  revoca- 
tion of  a  prior  will,**  is  In  effect  a  declaration  that  in  such  an  event, 
so  far  as  the  will  is  concerned,  the  estate  shall  be  deemed  as  intes- 
tate estate,  is  constitutional  and  valid,  and  is  properly  embraced 
in  the  title  "An  act  in  regard  to  the  descent  of  property." 

6.  Contracts —a)W  rehjing  on  executed  antenuptial  contract  need  not 
show  the  tcife's  "full  knowledge,^  A  bill  to  set  aside  the  probate  of  a 
will  on  the  ground  of  its  revocation  by  the  testator's  subsequent 
marriage,  which  bill  sets  up  an  executed  ante-nuptial  contract,  un- 
der which  the  widow  accepted  a  certain  sum  in  lieu  of  all  her  rights 
in  the  estate,  need  not  aver  facts  showing  that  the  contract  was 
entered  into  by  her  with  full  knowledge  of  the  extent  of  the  tes- 
tator's property. 

7.  Executors  and  administrators— tr/icn  a>ct  of  executor  is  valid 
thottgh  tcill  is  afterward  annulled.  Payment  by  one  acting  as  executor, 
to  the  widow,  of  a  sum  specified  in  an  ante-nuptial  contract  as  in 
lieu  of  her  claims  on  the  estate,  in  accordance  with  the  testator's 
directions  in  his  will,  will  be  valid,  even  though  the  probate  of  the 
will  should  be  afterward  set  aside  and  the  will  annulled,  as  the  act 
is  one  which  any  executor  or  administrator  would  be  required  to 
do  in  due  course  of  administration. 

Writ  of  Error  to  the  Circuit  Court  of  Jefferson 
county;  the  Hon.  E.  D.  Youngblood,  Judge,  presiding. 

P.  6.  Blood,  Sims  &  Covington,  and  Porman  & 
Watts,  for  plaintiffs  in  error: 

The  Statute  of  Descent  expressly  provides  that  sub- 
sequent marriage  shall  be  deemed  a  revocation  of  a  prior 
will.     Rev.  Stat.  sec.  10,  p.  419. 
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Ignorance  of  law  in  this  respect  will  not  change  the 
rule.     Crum  v.  Saivyer,  132  111.  443. 

There  is  a  distinction  between  contracts  of  an  execu- 
tory character  and  those  which  are  fully  executed.  In 
the  latter  case  there  can  be  no  rescission  unless  tainted 
by  actual  fraud.     Beebe  v.  Sivartwout^  3  Gilm.  162. 

All  proper  acts  of  an  executor  de  son  tort  are  binding 
if  the  rightful  executor  or  administrator  would  have  been 
bound  to  do  likewise  in  due  course  of  administration. 
7  Am.  &  Eng.  Ency.  of  Law,  189;  Williams  on  Executors, 
(7th  Eng.  ed.)  314;  Schouler  on  Executors,  sec.  193;  Gay 
V.  Lanle,  32  Miss.  309;  Giles  v.  Churchill,  5  N.  H.  341;  Pick- 
ering V.  Colman,  12  id.  148. 

Every  presumption  is  in  favor  of  the  validity  of  a 
statute,  and  every  reasonable  doubt  must  be  resolved  in 
favor  of  its  constitutionality.  The  courts  will  never  de- 
clare a  statute  void  except  in  a  clear  case.  People  v.  Nel- 
son, 133  111.  565;  People  v.  Hazelwood,  116  id.  316. 

The  generality  of  a  title  is  not  objectionable  so  long 
as  it  is  not  made  to  cover  legislation  incongruous  in 
itself,  and  which  by  no  fair  intendment  can  be  consid' 
ered  as  having  a  necessary  or  proper  connection.  People 
V.  Nelson,  133  111.  565. 

Long  acquiescence  in  the  constitutionality  of  an  act, 
in  respect  of  its  title,  is  entitled  to  great  weight  in  de- 
termining the  sufficiency  of  the  title.  Continental  Imp.  Co. 
V.  Phelps,  47  Mich.  299;  Cooley's  Const.  Lim.  (6th  ed.)  81; 
Stuart  V.  Laird,  1  Cranch,  299;  Railroad  Co,  v.  Mills,  85  Mich. 
646;  Martin  v.  Hunter,  1  Wheat.  351;  Cohens  v.  Virginia,  6 
id.  264;  Bank  v.  Ealstead,  10  id.  51;  Westinghaus  v.  People,  44 
Mich.  265;  People  v.  Hammond,  13  id.  256;  Frey  v.  Michie,  68 
id.  323;  People  v.  Goodwin,  22  id.  500. 

C.  H.  Patton,  for  defendants  in  error: 

"Estates  by  descent"  and  "estates  by  purchase"  have 
no  similarity  in  their  incidents,  conditions  or  origin. 
2  Blackstone's  Com.  243. 
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Title  by  descent  is  the  title  which  one  person,  upon 
the  death  of  another,  acquires  in  the  real  estate  of  the 
latter  as  his  heir-at-law.  It  was  one  of  the  principles  of 
the  feudal  system  that  on  the  death  of  the  tenant  in  fee 
the  land  should  descend,  and  not  ascend,  hence  the  title 
by  inheritance  is  in  all  cases  called  "descent."  1  Bou- 
vier's  Die.  514. 

Descent,  or  hereditary  succession,  is  the  title  whereby 
a  man,  on  the  death  of  his  ancestor,  acquires  his  estate 
by  right  of  representation,  as  his  heir-at-law.  2  Black- 
stone's  Com.  201. 

In  English  jurisprudence  a  will  is  regarded  as  a  con-* 
veyance.  It  is  an  authenticated  instrument  conveying 
an  estate  but  to  take  effect  in  the  future,  and  it  is  a  title 
by  purchase,  because  the  grantee  may  decline  the  grant. 
But  not  so  an  estate  by  inheritance  or  by  descent.  The 
laws  of  descent  operate  without  any  agency  of  man,  but 
the  law  of  wills  is  wholly  the  agency  of  man.  2  Black- 
stone's  Com.  286. 

Title  by  descent  and  title  by  purchase  have  not  the 
slightest  similarity.  One  cannot  be  germane  to  the  other 
and  cannot  both  be  placed  in  one  chapter  of  the  statutes 
of  the  State,  because  the  constitution  has  forbidden  it. 
Const,  of  1870,  sec.  13,  art.  4. 

The  rule  of  the  common  law  was,  that  marriage  and 
birth  of  issue  only  presumptively  revoked  a  prior  will. 
Tyler  v.  Tyler,  19  111.  154;  McAnnulty  v.  McAnnulty,  120  id. 
33;  1  Jarman  on  Wills,  272. 

An  agreement  to  make  or  not  to  make  a  certain  dis- 
position of  property,  by  will  or  otherwise,  may  be  spe- 
cifically enforced  in  equity  if  based  upon  a  valuable 
consideration.  Green  v.  Broyles,  3  Humph.  167;  Maddox  v. 
Bowe,  23  Ga.  431;  Frisby  v.  Parkhurst,  29  Md.  58;  Gupton  v. 
Gupton,  47  Mo.  37;  Carmichael  v.  Carmichael,  72  Mich.  76; 
Bollman  v.  Overall,  80  Ala.  451;  Taylor  v.  Mitchell,  87  Pa.  St. 
518;  Sharkey  v.  McDermott,  91  Mo.  647;  Wright  v.  Tinsley,  30 
id.  389;  Manning  v.  Pippin,  80  Ala.  357. 
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George  W.  Wall,  also  for  defendants  in  error. 

William  H.  Green,  and  C.  S.  Conger,  for  defendant 
in  error  Mary  E.  Taylor: 

Parties  to  an  ante-nuptial  contract  occupy  a  confiden- 
tial relation  toward  each  other.  While  they  may  lawfully 
contract  with  each  other  where  there  is  full  knowledge 
of  all  that  materially  affects  the  contract,  yet  where  the 
provision  secured  for  the  intended  wife  is  disproportion- 
ate to  the  means  of  the  intended  husband  it  raises  the 
presumption  of  desig*ned  concealment,  and  throws  the 
burden  upon  those  claiming  in  his  right,  to  prove  that 
there  was  full  knowledge  on  her  part  of  all  that  materi- 
ally affected  the  contract.  Taylor  v.  Taylor,  144  111.  445; 
Achilles  v.  Achilles,  151  id.  136;  Cleere  v.  Cleere,  82  Ala.  588. 

Although  a  widow  may  elect  under  a  will,  she  is  not 
concluded  by  it,  if  made  in  ignorance  of  circumstances 
calculated  to  influence  her  choice.  Watson  v.  Watson,  128 
Mass.  152;  Reaves  v.  QarretVs  Admr,  34  Ala.  562. 

Even  though  a  widow  makes  an  election  and  receives, 
the  property  under  the  will,  still,  if  she  was  in  ignorance 
of  the  amount  of  her  husband's  property  at  the  time  she 
is  not  bound  thereby.     United  States  v.  Duncan,  4  McLean, 
99;  Ddbney  v.  Bailey,  42  Ga.  521. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Plaintiffs  in  error  filed  their  bill  in  chancery,  alleging 
that  on  October  2, 1890,  Jeremiah  Taylor  executed  his  last 
will  and  testament,  devising  and  bequeathing  his  real  and 
personal  estate  to  Orlando  M.  D.  Ham  and  others,  who 
were  made  defendants;  that  afterwards,  on  November  28, 
1892,  said  Jeremiah  Taylor  was  lawfully  married  to  Mary 
E.  T.  Farmer;  that  prior  to  said  marriage  the  parties 
thereto,  on  November  22,  1892,  entered  into  an  ante-nup- 
tial contract,  in  which  it  was  agreed  that  said  Mary  E.  T. 
Parmer  should  take  in  lieu  of  dower,  homestead,  inher- 
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itance,  distribution  or  award,  $2000,  to  be  paid  |n  cash 
within  sixty  days  after  the  death  of  said  Jeremiah  Tay- 
lor; that  said  Jeremiah  Taylor  died  July  6,  1895,  leaving 
Mary  E.  T.  Taylor  his  widow,  and  no  father,  mother,  child 
or  descendant  of  a  child;  that  said  alleged  will  was  ad- 
mitted to  probate  by  the  county  court  of  Jefferson  county, 
Illinois,  and  Orlando  M.  D.  Ham  qualified  as  executor 
thereof;  that  as  executor  he  paid  to  the  widow,  Mary  E. 
T.  Taylor,  within  sixty  days  after  the  death  of  said  Jere- 
miah Taylor,  the  $2000  named  in  said  ante-nuptial  con- 
tract, and  she  receipted  for  said  sum  in  accordance  with 
the  contract;  that  the  said  Jeremiah  Taylor  left  as  his 
onl}^  heirs-at-law  the  plaintiffs  in  error  and  W.  C.  Hud- 
nall,  who  was  made  a  defendant,  his  half-brothers  and 
sisters  and  their  descendants,  and  that  the  will  was  re- 
voked by  the  subsequent  marriage,  and  the  estate  de- 
scended to  such  heirs-at-law.  The  widow  and  executor 
■were  also  made  defendants,  and  the  prayer  was  that  the 
probate  of  the  will  should  be  set  aside,  the  will  declared 
to  have  been  revoked,  and  the  estate  distributed  to  the 
heirs-at-law.  Answers  were  filed  by  all  the  defendants, 
but  on  leave  of  the  court  the  answers  of  the  claimants 
under  the  will,  and  of  the  widow,  were  withdrawn,  and 
they  demurred  to  the  bill.  The  demurrers  were  sustained, 
and,  the  complainants  electing  to  stand  by  the  bill,  the 
court  dismissed  it  at  their  cost.  The  widow,  Mary  E.  T. 
Taylor,  filed  her  cross-bill  in  the  case  to  set  aside  the 
ante-nuptial  contract,  and  claimed  the  whole  estate  be- 
cause of  the  alleged  illegitimacy  of  Jeremiah  Taylor. 
Demurrers  were  sustained  to  this  cross-bill,  but  she  took 
leave  to  amend,  and  the  cross-bill  is  still  pending  in  the 
circuit  court,  so  this  court  does  not  take  cognizance  of  it. 
The  only  question  involved  in  this  case  is  the  sufB- 
ciency  of  the  bill  of  plaintiffs  in  error  to  which  the  de- 
murrers were  sustained,  and  this  depends  mainly  upon 
the  question  whether  the  will  of  Jeremiah  Taylor  was 
revoked  by  his  subsequent  marriage,  under  the  provision 
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of  section  10,  chapter  39,  of  the  Revised  Statutes.  It  is 
contended  by  defendants  in  error,  who  claim  under  the 
will,  that  this  provision  is  unconstitutional  and  void 
because  not  embraced  within  the  title  of  the  act,  and  there- 
fore in  conflict  with  section  13,  article  4,  of  the  constitu- 
tion. The  constitutional  provision  is  as  follows:  "No  act 
hereafter  passed  shall  embrace  more  than  one  subject, 
and  that  shall  be  expressed  in  the  title.  But  if  any  sub- 
ject shall  be  embraced  in  an  act  which  shall  not  be  ex- 
pressed in  the  title,  such  act  shall  be  void  only  as  to  so 
much  thereof  as  shall  not  be  so  expressed."  The  title  of 
the  act  in  question  is,  "An  act  in  regard  to  the  descent 
of  property,"  and  the  provision  of  section  10  the  validity 
of  which  is  challenged  is,  "a  marriage  shall  be  deemed 
a  revocation  of  a  prior  will."  The  argument  is,  that  this 
provision  relates  to  acquiring  property  by  purchase,  and 
not  by  descent,  which  is  the  subject  named  in  the  title. 

Prior  to  the  enactment  of  this  statute  it  was  held  that 
in  this  State,  where  husbands  and  wives  are  heirs  to  each 
other,  a  subsequent  marriage  operated  as  a  revocation  of 
a  will  which  disposed  of  the  whole  estate  of  the  testator 
and  made  no  provision  for  such  contingency  or  change  of 
relation  as  the  subsequent  marriage.  {Tyler  v.  Tyler ^  19 
111.  151;  American  Board  of  Fm^eign  Missions  v.  Nelson,  72  id. 
564;  Duryea  v.Dui^ea,  85  id.  41.)  Under  these  decisions 
the  will  of  Jeremiah  Taylor  would  have  been  revoked  by 
his  subsequent  marriage  regardless  of  the  provision  of 
the  statute,  since  the  will  contained  no  provision  in  con- 
templation of  the  relation  arising  out  of  such  marriage, 
unless  the  rule  in  that  respect  would  be  affected  by  the 
terms  of  the  ante-nuptial  contract.  That  contract  de- 
clared that  Mary  E.  T.  Parmer  had  been  informed  of  the 
will,  and  approved  of  it,  and  she  agreed  that  she  would 
not  interfere  with  it  in  any  way  during  the  lifetime  of 
said  Jeremiah  Taylor,  or  thereafter.  It  is  argued  on  be- 
half of  the  claimants  under  the  will  that  this  agreement 
prevented  a  revocation  under  the  rule  prior  to  the  pas- 
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sage  of  the  statute,  and  that  there  was  no  revocation 
under  the  statute  because  of  its  invalidity.  It  will  not  be 
necessary  to  consider  the  effect  of  her  agreement  upon 
her  rights,  for  the  reason  that,  if  the  statute  is  valid, 
plaintiffs  in  error  have  a  right  to  claim  the  benefit  of  it, 
and  the  will  is  revoked  by  virtue  of  the  statute. 

In  determining  whether  the  provision  in  question  is 
embraced  within  the  title  of  the  act  a  liberal  construction 
is  to  be  given  to  the  constitution,  and  unless  the  provi- 
sion contains  matter  incongruous,  and  having  no  proper 
connection  or  relation  to  the  title,  it  will  not  be  void  as 
not  embraced  therein.  (Cooley's  Const.  Lim.  172.)  In  Peo- 
ple V.  Nelson,  133  111.  565,  it  was  held  that  the  generality 
of  a  title  is  no  objection  to  it,  so  long  as  it  is  not  made  to 
cover  legislation  incongruous  in  itself,  and  which,  by  no 
fair  intendment,  can  be  considered  as  having  a  necessary 
or  proper  connection.  In  Ritchie  v.  People,  155  111.  98,  it 
was  said  (p.  120):  "Courts  always  give  a  liberal,  and  not 
a  hypercritical,  interpretation  to  this  restriction.  All 
matters  are  properly  included  in  the  act  which  are  ger- 
mane to  the  title.  The  constitution  is  obeyed  if  all  the 
provisions  relate  to  the  one  subject  indicated  in  the  title, 
and  are  parts  of  it  or  incident  to  it,  or  reasonably  con- 
nected with  it,  or  in  some  reasonable  sense  auxiliary  to 
the  object  in  view."  As  to  this  statute,  it  is  also  to  be 
considered  that  its  validity  has  often  been  affirmed  by  the 
courts.  In  American  Board  of  Foreign  Missions  v.  Nelson, 
(nipra,  referring  to  Tyler  v.  Tyler,  supra,  it  was  said:  "By 
a  recent  statute,  passed  since  the  rights  of  the  parties  to 
this  litigation  attached,  the  principle  of  that  decision  has 
become  the  positive  law."  "Wills  were  also  declared  to 
have  been  revoked  and  annulled  by  virtue  of  the  statute, 
in  the  cases  of  McAnnulty  v.  McAnnulty,  120  111.  26,  Crura 
V.  Satvyer,  132  id.  443,  and  Sloniger  v.  Sloniger,  161  id.  270. 

It  is  true  that  the  word  "descent,"  in  its  technical,  legal 
meaning,  denotes  the  transmission  of  real  estate,  or  some 
interest  therein,  on  the  death  of  the  owner  intestate,  by 
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inheritance,  to  some  person  according^  to  certain  ruL 
law.  In  such  meaning  it  is  distinguished  from  trans 
sion  by  devise,  which  is  technically  by  purchase,  and 
from  the  transmission  of  personal  property,  the  tit 
which  passes  to  the  administrator,  and,  after  the 
ment  of  all  debts  and  claims  against  the  estate,  is 
erned  by  certain  rules  of  distribution.  If  the  meanii 
the  term  "descent"  is  so  limited  to  its  technical  si^ 
cance,  the  provisions  of  the  act  relating*  to  the  dist 
tion  of  personal  estate  are  not  within  such  meaning, 
term  as  used  in  the  act,  and  as  it  has  always  been 
in  our  statutes,  includes  the  course  of  transmissioi 
operation  of  law,  of  both  real  and  personal  property  \ 
the  owner  dies  intestate,  or  his  estate  or  any  part  the 
is  deemed  and  taken  as  intestate  estate.  Any  provii 
therefore,  as  to  what  shall  be  intestate  estate  in  the 
is  germane  to  the  general  subject.  Of  this  charactei 
the  provisions  of  the  act  that  all  estate  not  devise 
bequeathed  in  the  last  will  and  testament  of  any  pe 
shall  be  distributed  in  the  same  manner  as  the  esta 
an  intestate;  that  if,  after  making  a  last  will  and  t< 
ment,  a  child  shall  be  born  to  any  testator,  and  no  p 
sion  be  made  in  such  will  for  such  child,  unless  it  i 
appear  by  the  will  that  it  was  the  intention  of  the  tesi 
to  disinherit  such  child,  the  devises  and  legacies  give 
such  will  shall  be  abated  to  raise  a  share  for  such  c 
as  though  the  testator  had  died  intestate;  that  u 
certain  conditions  the  estate  disposed  of  by  a  devij 
legacy  shall  be  considered  and  treated  in  all  res^ 
as  intestate  estate,  and  that  in  case  of  the  marriage 
person  after  having  made  a  will  the  estate  shall  b 
testate  estate  and  shall  pass  under  the  provision  oJ 
statute.  The  provision  that  a  marriage  shall  be  dee 
a  revocation  of  a  prior  will  is  in  effect  a  declaration 
in  such  an  event  the  estate  shall  be  deemed  and  tak( 
be  intestate  estate,  so  far  as  such  will  is  concerned 
cannot  be  said  that  the  provision  has  no  proper  cor 
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lion  or  relation  with  the  descent  of  property  as  intestate 
estate,  or  that  it  could  operate  as  a  fraud  or  surprise  upon 
the  legislature  as  a  provision  foreign  to  the  subject  of 
legislation  expressed  in  the  title.  It  was  passed  at  the 
same  session  of  the  legislature  as  the  Statute  of  Wills, 
providing  for  a  revocation  of  a  will  by  particular  means 
mentioned  in  that  statute,  and  the  two  provisions  are  to 
be  read  together,  as  embracing  the  legislative  will  on 
that  subject.  We  regard  the  provision  as  valid,  and  the 
will  of  Jeremiah  Taylor  as  being  revoked  bj'^  his  marriage 
by  force  of  the  statute. 

The  defendant  in  error  Mary  E.  T.  Taylor,  while  in- 
sisting that  her  marriage  with  Jeremiah  Taylor  revoked 
his  will,  insists,  in  support  of  her  demurrer,  that  the  bill 
was  not  sufficient  as  to  the  ante-nuptial  contract  for  a 
failure  to  set  out  affirmatively  all  the  facts  showing  that 
she  had  full  knowledge  of  the  property  belonging  to  Jere- 
miah Taylor,  and  of  all  the  rights  and  advantages  in  his 
estate  that  she  was  surrendering  by  entering  into  the  con- 
tract. The  bill  alleged  that  the  ante-nuptial  contract  had 
been  executed  and  the  money  paid  to  her,  and  receipted 
for  under  it.  Plaintiffs  in  error  were  not  seeking  to  en- 
force against  her  an  executory  contract,  but  alleged  one 
which  had  been  ratified  and  acted  upon  after  the  death  of 
Jeremiah  Taylor,  and  completely  executed.  This  was  a 
sufficient  averment,  and  if,  for  any  reason,  she  could  set 
aside  the  contract  and  settlement,  the  burden  must  nec- 
essarily rest  upon  her.  The  payment  was  made  by  one 
acting  as  the  legal  representative  of  Jeremiah  Taylor,  in 
pursuance  of  the  contract,  under  a  will  which  had  been 
admitted  to  probate.  The  payment  was  a  proper  act, 
which  any  executor  or  administrator  would  have  been 
bound  to  perform  in  the  due  course  of  administration,  and 
if  the  probate  of  the  will  should  be  set  aside  and  the  will 
annulled,  the  payment  would  be  valid  and  binding  to  the 
same  extent  as  if  done  on  behalf  of  the  estate  by  an 
administrator. 
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As  before  stated,  the  cross-bill  of  Mary  E.  T.  Taylor 
is  not  before  this  court,  and  nothing  that  is  herein  said 
relates  in  any  way  to  her  rights  under  the  cross-bill. 

The  decree  of  the  circuit  court  is  reversed,  and  the 
cause  is  remanded  to  that  court  with  directions  to  over- 
rule the  demurrers  and  to  proceed  in  conformity  with 
what  has  been  said.  ^^^.^.^^^^  ^^^  remanded. 
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Daniel.  H.  Kochersperger,  County  Treasurer, 

V. 

Walter  C.  Larned,  Ext.  et  al. 
Opinion  filed  February  14, 1898—Behearing  denied  April  7, 1S98. 

1.  RpJVENUE — it  is  the  duty  of  a  county  board  to  hear  complainia  of 
alleged  over-valuation  by  assessor.  Section  97  of  the  Revenue  act  (Rev. 
Stat.  1874,  p.  873,)  makes  it  the  imperative  duty  of  a  county  board 
to  entertain,  consider  and  determine  the  complaints  of  parties 
claiming  an  over- valuation  of  their  property  by  the  assessor,  and 
the  statute  makes  no  provision  for  the  hearing  and  determination 
of  such  complaints  by  any  other  tribunal. 

2.  Mandamus— mawdamiw  lies  to  compel  county  board  to  pass  upon 
complaints  of  over-valuation.  Mandamus  lies  to  compel  a  county  board 
to  hear  and  determine  complaints  of  parties  feeling  themselves 
aggrieved  by  an  over-valuation  of  their  property  by  the  assessor. 

3.  Injunction— JwriscZie/ion  of  equity  to  enjoin  coUedion  of  taxes.  A 
court  of  equity  will  not  enjoin  the  collection  of  a  tax  unless  the  tax 
itself  is  unauthorized  by  law,  or  is  levied  upon  property  not  subject 
to  taxation,  or  the  property  assessed  is  fraudulently  valued  at  too 
high  a  rate. 

4.  Same— ^ax  will  not  be  enjoined  because  the  county  board  refused  to 
review  assessment.  One  who  fails  to  apply  for  mandamus  upon  the 
county  board's  refusal  to  pass  upon  his  complaint  of  over- valuation 
of  his  property  by  the  assessor,  cannot  enjoin  the  collection  of  the 
tax  on  the  ground  of  such  refusal,  where  it  is  not  claimed  that  the 
over-valuation  was  fraudulent. 


Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  O.  H.  HoRTON,  Judge,  presiding. 
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Prank  L.  Shepard,  Ass't  County  Attorney,  (Robert 
S.  Iles,  County  Attorney,  of  counsel,)  for  appellant. 

L.  M.  Greeley,  for  appellees. 

Mr.  Justice  CRAiG-delivered  the  opinion  of  the  court: 

This  was  a  bill  in  equity  brought  by  appellees,  owners 
of  a  certain  tract  of  land  in  the  town  of  West  Chicago, 
consisting  of  twenty  acres,  against  the  county  collector 
of  Cook  county,  to  enjoin  the  collection  of  taxes  assessed 
on  the  property  by  the  town  assessor  for  the  year  1896. 
The  bill  prayed  that  the  assessment  might  be  reviewed 
and  corrected,  and  the  court  should  ascertain  the  proper 
amount  of  taxes  to  be  paid,  and  the  excess  oveY"  such 
proper  amount  should  be  perpetually  enjoined.  A  gen- 
eral demurrer  was  interposed  to  the  bill,  which  the  court 
overruled,  and,  the  county  collector  electing  to  abide  by 
the  demurrer,  a  decree  was  rendered  revising  and  cor- 
recting the  assessment  as  prayed  for  in  the  bill,  to  reverse 
which  the  collector  appealed. 

The  question  presented  by  the  record  is,  whether  the 
facts  set  up  in  the  bill  and  admitted  by  the  demurrer  are 
sufficient  to  authorize  the  decree  rendered  by  the  court. 

It  is  alleged  in  the  bill  that  the  tract  in  question  was 
not  assessed  for  taxation  in  the  year  1896  until  after  the 
fourth  Monday  in  June  of  that  year;  that  on  the  second 
Monday  of  July,  1896,  appellees  made  complaint  to  the 
board  of  county  commissioners  of  Cook  county,  at  the 
meeting  on  that  day  held  for  the  purpose  of  hearing 
complaints  of  property  owners  as  to  the  assessed  valua- 
tion of  their  property  and  appeals  from  the  town  boards 
of  review*  of  the  several  towns  in  Cook  county;*that  ap- 
pellees' complaints,  together  with  all  other  similar  com- 
plaints and  appeals  from  the  town  boards  of  review, 
were  on  that  day  referred  by  the  board  to  its  finance 
committee  for  consideration;  that  at  a  meeting  of  the 
finance  committee  held  on  September  3,  1896,  appellees 
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d  evidence  before  said  committee  in  support  of 
plaints,  and  that  the  complaints  were  thereupon 
ier  advisement  by  the  committee;  that  after- 
id  on  September  8,  1896,  the  board  adopted  a 
1  reciting  "that  the  assessments  as  returned  by 
sors  in  all  towns  within  Cook  county  are  hereby 
to  be  the  assessments  for  the  year  1896,  said 
;  returns  being  as  follows,  viz."  It  is  further 
n  the  bill  that  on  September  21,  1896,  the  com- 
finance  unanimously  reported  to  the  board  "that 
)  opinion  of  the  county  attorney  the  action  of 
:y  board  at  a  session  held  September  8,  1896,  in 
y  the  assessment  for  said  year,  precludes  action 
:ommittee  on  said  complaints.  The  committee 
e  relieved  from  further  consideration  of  these 
n  motion  of  the  board  of  county  commissioners 
■t  of  the  finance  committee  was  adopted  by  a 
is  vote."  It  is  then  set  up  in  the  bill  that  the 
1  its  finance  commiltee  have  refused  to  consider 
ppellees'  said  complaints  or  to  take  any  action 
ect  to  them;  that  appellees'  undivided  interests 
sed  or  valued  for  taxation  higher,  in  proportion, 
T  tracts  of  land  in  the  same  neighborhood  and 
me  general  character  and  value  per  acre,  and 
ellees'  said  properties  were  thereby  made  to 
injust  and  excessive  burden  of  taxation;  that 
1  of  the  county  board  in  refusing  to  review  the 
at  of  appellees'  said  property  amounted  to  a 
►n  appellees. 

Ill  contains  other  averments,  but  as  those  set 
e  principal  ones  relied  upon  it  will  not  be  neces- 
it  out  the  others  here. 

n  86  of  the  Revenue  law  (Hurd's  Stat.  1897,  p. 
vides:  "Property  assessed  after  the  fourth  Mon- 
ae,  and  all  other  property  whereof  the  owner  or 
has  made  application  to  the  town  board  to  have 
sment  on  the  same  revised  as  provided  by  this 
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section,  and  has  given  notice  in  writing  to  said  board 
that  he  will  appeal  from  its  decision  to  the  county  board, 
shall  be  subject  to  complaint  to  the  county  board,  and 
the  county  board  shall  revise  and  correct  the  assessment 
upon  the  same  upon  application  of  the  owner  or  his 
agent,  as  provided  by  section  97  of  this  act;  and  if  it  shall 
appear  that  the  same  has  been  assessed  higher  in  pro- 
portion than  other  lands  in  the  same  neighborhood,  the 
county  board  shall  revise  and  correct  the  same,  and  make 
such  reduction  in  said  assessment  as  shall  be  just  and 
right."  Section  97  provides:  "The  county  board,  at  a 
meeting  to  be  held  for  the  purpose  contemplated  in  this 
section  on  the  second  Monday  in  July,  annually,  after 
the  return  of  the  assessment  book  shall —  •  ♦  ♦  Sec- 
ond, on  the  application  of  any  person  considering  himself 
aggrieved,  or  who  shall  complain  that  the  property  of 
another  is  assessed  too  low,  they  shall  review  the  assess- 
ment, and  correct  the  same  as  shall  appear  to  be  just." 
Here  the  assessment,  as  appears  from  the  bill,  was  not 
made  until  after  the  fourth  Monday  of  June,  and  the 
owners  of  the  property,  under  the  statute,  had  the  right 
to  apply  to  the  county  board  for  a  correction  of  the  as- 
sessment, and  it  was  the  duty  of  the  county  board  to  hear 
the  application  and  pass  upon  it. 

No  other  tribunal  has  been  provided  for  the  hearing 
of  a  complaint  where  there  has  been  an  over-valuation 
of  property  by  the  town  assessor,  as  was  the  case  here. 
In  Adsit  V.  Lieb,  76  111.  198,  where  a  bill  in  chancery  was 
filed  to  obtain  relief  from  an  excessive  assessment,  it 
was  held  that  the  complainant's  remedy  was  before  the 
board  of  review  in  the  town  and  before  the  board  of 
supervisors,  and  not  having  availed  of  the  remedy  pro- 
vided by  law,  equity  would  not  grant  relief.  In  People  v. 
Lots  in  Ashley,  122  111.  297,  on  application  in  the  county 
court  for  judgment  against  delinquent  lands,  the  court 
heard  evidence  in  regard  to  the  assessment,  and  rendered 
judgment  for  one-third  of  the  assessment  and  denied  judg- 
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ment  for  the  remainder.  In  passing"  upon  the  correctness 
of  the  action  of  the  county  court,  this  court,  after  re- 
ferring to  the  statute  authorizing  complaint  to  be  made 
to  the  board  of  review,  said  (p.  303)  that  "the  assessor, 
alone,  is  the  person  or  officer  who  can,  in  the  first  in- 
stance, determine  the  value  of  property  for  the  purposes 
of  taxation,  and  no  appeal  to  or  right  of  review  by  any 
tribunal  other  than  the  boards  mentioned  is  given  by 
law  "  In  Preston  v.  Johnson^  104  111.  625,  where  a  bill  in 
equity  was  filed  to  restrain  the  collection  of  a  tax,  it  was 
held  that  the  county  board  had  jurisdiction  to  grant  the 
relief  prayed,  and  if  it  refused  relief  the  party  has  a  rem- 
edy by  appeal,  and  not  by  bill  in  chancery;  that  the  legal 
remedy  was  adequate  and  exclusive.  In  Illinois  Central 
Railroad  Co.  v.  Hodges^  113  111.  323,  the  case  of  Preston  v. 
Johy\8on  was  approved,  with  a  slight  modification  in  the 
ruling  as  to  property  exempt  from  taxation.  As  to  such 
property  it  was  held  that  the  statutory  remedy  becomes 
exclusive  only  when  it  is  selected  and  a  decision  under 
it  invoked. 

The  question  in  regard  to  the  jurisdiction  of  courts  of 
equity  to  entertain  bills  in  equity  to  restrain  the  collec- 
tion of  taxes  has  often  been  before  this  court,  and  it  has 
been  held  in  numerous  cases  that  a  court  of  equity  will 
not  enjoin  the  collection  of  a  tax  unless  the  tax  itself  is 
unauthorized  by  law,  or  is  levied  upon  property  not  sub- 
ject to  taxation,  or  the  property  upon  which  it  is  ass'essed 
is  fraudulently  valued  at  too  high  a  rate.  {Illinois  Central 
Railroad  Co.  v.  Hodges,  supra.)  The  complaint  made  of  the 
assessment  here  does  not  fall  within  either  of  the  above 
grounds.  It  is  nothing  more  than  an  over-valuation, 
which  does  not  come  within  the  jurisdiction  of  a  court  of 
equity,  but  the  party  complaining  must  resort  to  the  legal 
remedy  given  by  the  statute.  As  was  said  in  the  Hodges 
case  (p.  325):  "Where  the  complaint  is  made  that  the  local 
assessor  has  over-valued  property,  the  owner  must  re- 
sort to  the  tribunals  provided  by  the  statute  for  review 
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in  such  cases.  A  court  of  equity  is  not  empowered  to 
value  property  for  taxation,  but  those  boards  afford  ample 
remedy  for  all  errors  in  valuation,  and  they  must  be  re- 
sorted to  for  relief  when  complaint  is  made  in  that  regard." 
In  the  case  of  People  v.  Lots  in  Ashley,  above  referred  to, 
the  court  say  (p.  303):  "It  has  been  so  repeatedly  held  by 
this  court,  under  this  and  similar  statutes,  that  the  courts 
are  powerless  to  revise  an  assessment  or  change  or  set 
aside  a  valuation  of  property  made  by  an  assessor  or  by 
the  boards  authorized  by  law  to  review  the  same,  when 
the  assessment  has  been  honestly  made  upon  property 
subject  to  taxation  and  upon  the  proper  basis,  that  a  re- 
statement of  the  reasons  for  such  holding  would  seem 
unnecessary." 

It  is,  however,  said  in  the  argument,  that  the  board 
refused  to  consider  and  pass  upon  the  complaint  made 
by  appellees.  Conceding  the  position  to  be  correct,  that 
would  not  afford  sufficient  ground  for  resorting  to  a  court 
of  equity.  The  statute  made  it  the  imperative  duty  of 
the  board  to  hear  and  determine  the  complaint  of  appel- 
lees, and  if  the  board  refused  to  do  so,  mandamus  would 
lie  to  compel  a  consideration  of  the  complaint.  There  is 
no  pretense,  here,  that  the  town  assessor  acted  fraudu- 
lently in  making  the  assessment.  The  claim  is  that  there 
was  an  over-valuation  of  property — that  there  was  an 
error  of  judgment.  It  may  be  that  the  property  of  appel- 
lees was  assessed  higher  than  other  property  of  the  same 
kind  in  the  neighborhood,  and  it  may  be  that  they  ought 
to  have  been  given  relief  by  the  board,  but  we  perceive 
no  ground  upon  which  a  bill  of  this  character  can  &e 
maintained  in  a  court  of  equity. 

The  decree  will  be  reversed  and  the  cause  remanded 
with  directions  to  dismiss  the  bill. 

Reversed  and  remanded. 
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|1?6  ^2|  Lucius  B.  Mantonya 

V, 

The  Martin  ^Jmerich  Outfitting  Company. 

Opinion  filed  February  Ui  1S98, 

'  1.  Mortgages— «cc/ion  2  of  Chattel  Mortgage  act  of  1889  construed. 

Section  2  of  the  Chattel  Mortgage  act  of  1889  (Laws  of  1889,  p.  208,) 
was  enacted  to  protect  the  husband  or  wife  from  the  disposition 
of  household  goods  by  one  against  the  wish  of  the  other,  and  was 
not  to  prevent  either  from  purchasing  goods  for  household  pur- 
poses and  mortgaging  the  same  for  purchase  money. 

2.  Same — mortgage  given  on  purchasing  goods  for  household  use  need 
not  he  jointly  made,  A  husband  or  wife  may  purchase  goods  for  house- 
hold purposes  and  individually  execute  a  valid  mortgage  thereon 
to  secure  the  purchase  price,  as  in  such  case  the  lien  attaches  be- 
fore the  property  becomes  "household  goods,"  within  the  meaning 
of  the  statute. 

3.  Damages — measure  of  damages  where  mortgaged  property  is  sold 
under  distress  wai^ant.  The  measure  of  damages  in  an  action  by  a 
mortgagee  against  a  landlord  for  wrongfully  selling  hie  tenant's 
mortgaged  property  for  unpaid  rent,  is  the  amount  of  the  mort- 
gage lien  undischarged,  not  exceeding  the  value  of  the  property. 

4.  Instructions— erroTieows  instruction  harmless  if  jury  is  not  influ- 
enced thereby.  An  erroneous  instruction  that  the  measure  of  dam- 
ages in  an  action  by  a  mortgagee  against  a  landlord  for  selling  the 
mortgaged  property  is  the  full  value  of  the  property  is  harmless, 
where  the  verdict  and  judgment  are  for  an  amount  within  the 
range  of  evidence  as  to  the  value  of  the  property  and  less  than  the 
amount  of  the  undischarged  lien. 

5.  Evidence— 77ioWgrr;gfc  note  is  the  best,  but  not  the  only,  etndence  of  the 
debt.  A  note  secured  by  chattel  mortgage  is  the  best,  but  not  the 
only,  evidence  of  the  debt,  and  where  no  objection  is  made  to  the 
introduction  of  the  mortgage  in  evidence,  the  mortgage,  together 
with  the  mortgagee's  testimony  as  to  credits,  will  establish  the 
amount  of  the  debt,  in  the  absence  of  any  contradictory  proof. 

6.  Appeals  and  errors — when  alleged  error  in  denying  motion  to 
take  case  from  jury  will  not  be  conndertfl.  Alleged  error  in  denying  de- 
fendant's motion  to  take  the  case  from  the  jury  will  not  be  consid- 
ered, on  appeal,  where  the  motion  is  not  in  the  form  of  a  written 
request  for  a  peremptory  instruction,  or  where,  after  its  denial, 
the  defendant  introduces  his  testimony  and  fails  to  renew  the  mo- 
tion at  the  close  of  all  the  evidence. 

ManUmya  v.  Emerich  OutjUting  Co.  69  111.  App.  62,  affirmed. 
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Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  R.  W.  Clifford,  Judge, 
presiding-. 

Rich  &  Stone,  and  Randall  W.  Burns,  for  appel- 
lant: 

Where  the  mortg-agee  sues  a  mortgagor  for  conversion 
of  the  mortgaged  property,  the  measure  of  damages  is 
the  amount  of  the  debt  and  interest  up  to  the  value  of 
the  property;  and  the  measure  of  recovery  is  the  same 
against  one  who  stands  in  place  of  the  mortgagor,  as  his 
vendee  or  attaching  creditor.  1  Sedgwick  on  Damages, 
(8th  ed.)  sec.  82,  and  cases  cited. 

No  chattel  mortgage  executed  by  a  married  man  or 
married  woman  on  household  goods  shall  be  valid  unless 
joined  in  by  the  husband  or  wife,  as  the  case  may  be. 
Starr  &  Cur.  (2d  ed.)  chap.  95,  pars.  26,  27. 

When  an  act  is  conceived  in  clear  and  precise  terms, 
and  when  the  sense  is  manifest  and  leads  to  nothing  ab- 
surd, there  can  be  no  reason  to  refuse  the  sense  which  it 
naturally  presents.  To  go  elsewhere  in  search  of  con- 
jectures in  order  to  restrain  or  extinguish  it  is  to  endeavor 
to  elude  it.  Sutherland  on  Stat.  Const,  sec.  238;  Potter's 
Dwarris,  (ed.  of  1871,)  126,  143, 146;  Sedgwick  on  Const, 
of  Stat.  (2d  ed.)  230;  Martin  v.  Swift,  120  111.  488;  Ottatoa 
Gas  Light  Co.  v.  Downey,  127  id.  201. 

Under  the  Chattel  Mortgage  act  the  recording  of  a 
chattel  mortgage  is  as  essential  to  its  validity,  as  against 
third  persons,  as  any  other  element  entering  into  the 
making  of  a  valid  chattel  mortgage.  It  is  a  valid  lien 
only  from  the  time  of  its  being  filed  for  record,  even 
as  against  purchasers  and  creditors  with  actual  notice. 
Frank  v.  Miner,  50  111.  444;  Lemen  v.  Robinson,  59  id.  117. 

The  time  when  the  chattel  mortgage  lien  shall  become 
valid,  as  against  third  persons,  is  fixed  by  the  statute 
at  the  time  of  its  being  filed  for  record,  and  courts  have 
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no  power  to  say  that  it  shall  be  good  or  valid  until  the 
statutory  requirements  have  been  complied  with.  Blatch- 
ford  V.  Boyden,  122  111.  657. 

Myer  S.  Emrich,  for  appellee: 

When  g'oods  are  purchased  for  the  avowed  purpose  of 
using  them  in  the  family  as  household  goods,  the  vendee, 
whether  a  married  man  or  married  woman,  may,  before 
the  goods  have  become  family  household  goods  by  actual 
use,  make  a  valid  chattel  mortgage  upon  them  to  secure 
the  payment  of  the  purchase  money,  without  the  husband 
or  wife,  as  the  case  may  be,  joining  in  it,  notwithstand- 
ing the  act  relating  to  chattel  mortgages.  Such  a  trans- 
action is  not  making  a  mortgage  upon  household  goods, 
within  the  purview  of  that  act. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

Appellee  recovered  a  judgment  against  appellant,  in 
an  action  of  trover,  in  the  circuit  court  of  Cook  county, 
for  $275.  On  appeal  the  Appellate  Court  affirmed  that 
judgment,  but  granted  a  certificate  of  importance,  upon 
which  this  appeal  is  prosecuted. 

Appellant  was  the  owner  of  an  apartment  house  in 
the  city  of  Chicago,  which  he  had  leased  to  a  man  and 
his  wife  at  a  certain  rental  per  month.  The  tenants  hav- 
ing abandoned  the  premises  but  leaving  certain  house- 
hold goods  therein,  and  being  in  arrears  for  rent,  the 
appellant  seized  the  goods  under  a  distress  warrant. 
The  furniture  had  been  purchased  by  the  wife  (who,  with 
her  husband,  was  a  tenant  in  the  property,)  from  ap- 
pellee, a  furniture  dealer,  for  f625,  on  the  27th  day  of 
February,  1894,  in  payment  for  which  she  gave  her  prom- 
issory note  of  that  date,  secured  by  chattel  mortgage  on 
the  furniture.    Appellee  attempted  to  seize  the  property 
under  that  mortgage.    Several  conferences  were  had  be- 
tween the  parties  after  the  tenants  abandoned  the  prem- 
ises, which  finally  resulted  in  appellant  refusing  to  allow 
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appellee  to  take  the  g"oods,  and  he  proceeded,  under  his 
distress  warrant,  to  sell  them.  At  the  sale  under  the 
distress  proceeding  the  property  was  bid  off  for  $67.60. 

The  defendant  insisted,  upon  the  trial,  that  the  mort- 
g'ag'e  under  which  the  plaintiff  claimed  was  illegal  and 
void  under  section  2  of  the  act  regulating  foreclosure 
of  chattel  mortgages,  (Starr  &  Curtis'  Stat. — 2d  ed. — 
p.  2773,)  on  the  ground  that  it  was  upon  household  goods 
and  not  joined  in  by  the  husband  of  the  mortgagor.  The 
court  ruled  against  him  on  this  contention,  both  in  ad- 
mitting the  mortgage  m  evidence  and  refusing  instruc- 
tions asked  to  that  effect.  That  ruling  is  assigned  for 
error.  It  is  true  that  the  articles  described  in  the  mort- 
gage are  such  as  may  be  devoted  to  household  purposes 
and  become  household  goods,  but  that  fact  alone  does 
not  bring  them  within  the  provisions  of  the  statute. 
That  a  husband  or  wife  may  purchase  such  articles  and 
give  a  valid  chattel  mortgage  upon  them  in  his  or  her 
own  name  to  secure  the  purchase  price,  notwithstanding 
the  statute,  ia  clear.  In  such  case  the  mortgage  lien  is 
created  before  the  property  has  become  household  goods, 
within  the  meaning  of  the  statute.  The  object  of  the 
statute  is  to  protect  a  husband  or  wife  in  the  use  and 
enjoyment  of  the  family  household  goods  against  a  prof- 
ligate disposition  thereof.  It  was  not  intended  to  operate 
as  a  means  of  hindering  or  preventing  husbands  or  wives 
from  purchasing  goods  for  household  purposes.  The  ob- 
jection to  the  mortgage  was  properly  overruled. 

At  the  instance  of  the  plaintiff  the  court  instructed 
the  jury  as  follows: 

**If  the  jury,  from  the  evidence,  find,  under  the  instruc- 
tions of  the  court,  the  defendant  guilt}^  then  they  may 
assess  the  plaintiff's  damages  at  the  value  of  the  prop- 
erty at  the  time  the  demand  was  made,  (if  the  jury  find, 
from  the  evidence,  a  demand  was  made,)  with  interest 
thereon  at  the  rate  of  five  per  cent  per  annum  from  that 
time." 
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That  the  giving  of  this  instruction  was  error  cannot 
be  doubted.  Under  it  the  plaintiff  might  recover  from 
defendant  the  full  value  of  the  property,  although  its 
claim  against  it  amounted  to  no  more  than  a  mere  nomi- 
nal sum.  The  measure  of  its  damages,  if  entitled  to  re- 
cover, was  the  amount  of  its  mortgage  lien  remaining 
undischarged,  not  exceeding  the  value  of  the  property. 
1  Sedgwick  on  Damages,  (8th  ed.)  sec.  82,  note  e;  Suther- 
land on  Damages,  (2d  ed.)  sec.  139;  David  v.  Bradley,  79 
111.  316. 

It  is  said,  however,  that  the  error  in  giving  the  in- 
struction was  harmless,  because  the  amount  of  the  verdict 
was  less  than  the  mortgage  indebtedness.  The  only  proof 
offered  as  to  the  amount  due  on  the  mortgage  was  the 
mortgage  itself  and  the  admission  of  plaintiff  that  $150 
had  been  paid  thereon.     The  language  of  the  mortgage 
as  to  the  indebtedness  is:     ''Provided,  always,  that  if  the 
said  first  party  shall  pay  to  said  second  party  the  sum 
of  $625,  secured  to  be  paid  by  the  promissory  note  of  the 
same  date  of  said  first  party,  payable  to  the  second  party 
in  monthly  installments  of  |25  first  six  months,  $35  after 
first  six  months,  each,  respectively,  on  the  first  day  of 
each  succeeding  month,  until  the  sum  of  $625  is  fully  paid, 
with  six  per  cent  interest  per  annum  thereop,  then  these 
presents  shall  be  void,  otherwise  to  remain  in  force."  The 
note  here  described  was  not  offered  in  evidence  nor  was 
there  any  proof  as  to  whether  it  was  still  held  by  the  mort- 
gagee.    The  amount  of  the  verdict  returned  by  the  jury 
was  $308,  and,  for  some  reason  not  appearing  in  the  rec- 
ord, the  plaintiff  remitted  $33  of  that  amount  and  took 
judgment  for  $275,  which,  on  the  proof  made,  was  mucli 
less  than  the  amount  remaining  unpaid  on  the  mortgage. 
The  evidence  as  to  the  value  of  the  property  was  irrec- 
oncilably conflicting,  that  on  behalf  of  appellee  being  to 
the  effect  that  it  was  worth  from  $575  to  $650,  while  that 
offered  by  appellant  was  to  the  effect  that  it  was  worth. 
only  from  $50  to  $80.   In  this  condition  of  the  evidence  it 
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is  impossible  to  determine  definitely  upon  what  basis  the 
jury  fixed  the  amount  of  its  verdict,  and  also  upon  what 
ground  the  plaintiff  entered  a  remittitur^  taking  judgment 
for  less  than  the  verdict.  But  it  seems  most  probable 
that  in  the  conflicting  state  of  the  evidence  the  amount 
was  arrived  at  from  a  valuation  of  the  property,  and  if 
it  can  be  said  that  the  evidence  sufficiently  establishes 
the  amount  of  the  indebtedness  to  be  ?625,  less  the  $150 
paid,  (leaving  a  balance  of  $475,)  then,  clearly,  the  in- 
struction did  no  harm,  the  amount  of  the  verdict  and 
judgment  not  exceeding  the  value  of  the  property,  and 
being  less  than  the  amount  of  the  mortgage  indebtedness. 

It  is  insisted,  however,  that  in  the  absence  of  the  note 
there  was  no  proof  of  a  mortgage  indebtedness.  We  do 
not  regard  this  position  as  tenable.  It  is  doubtless  true 
that  the  note  was  the  best  evidence  of  the  indebtedness, 
but  we  do  not  think  it  can  be  said  that  it  was  the  only 
proper  evidence  of  that  fact.  Possession  of  the  mort- 
gage by  the  mortgagee  w^as  prima  facie  evidence  that  it 
still  owned  it.  No  objection  was  made  to  the  introduc- 
tion of  the  mortgage  in  evidence  upon  the  ground  that  it 
was  not  accompanied  by  the  note.  No  testimony  what- 
ever was  offered  by  the  defendant  to  the  effect  that  the 
mortgage  indebtedness  had  been  transferred  or  in  any 
way  discharged.  Under  this  state  of  the  evidence  we  are 
inclined  to  hold  that  the  uncontradicted  evidence  was, 
that  there  remained  due  and  unpaid  upon  the  mortgage, 
to  the  mortgagee,  the  sum  of  §475,  and  that  no  injury 
resulted  to  defendant  by  the  giving  of  said  instruction. 

The  defendant  entered  a  motion  to  take  the  case  from 
the  jury  at  the  close  of  plaintiff's  evidence,  one  of  the 
grounds  being  the  failure  of  the  plaintiff  to  introduce 
the  note  in  evidence.  That  motion  can  avail  nothing  in 
the  consideration  of  the  case  here,  both  because  it  was 
not  presented  in  the  form  of  a  written  request  to  instruct 
the  jury  to  find  for  the  defendant,  and  because,  after  it 
was  overruled,  the  defendant  proceeded  to  offer  in  evi- 
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:ain  testimony  in  his.  own  behalf  and  did  not 
motion  at  the  close  of  all  the  evidence.  We  do 
ver,  see  that  it  could  have  affected  the  result 
lad  been  properly  made. 

all  the  facts  and  circumstances  proved  in  the 
ink  the  judgment  of  the  Appellate  Court  should 

Judgment  affirmed. 


Henry  Hackemack  et  aL 

V, 

Anton  Wiebrock. 

lied  February  14^  1898  — Rehearing  denied  April  7, 1898. 

ILS  AND  Y^RROBS— appellant  cannot  complain  of  errors  affect- 
)t  appealing.  An  objection  that  the  chancellor,  on  find- 
ate  secured  by  mortffage  on  corporate  property  was  the 
president  and  secretary  of  the  corporation  individu- 
>  power  to  decree  foreclosure,  cannot  be  considered  on 
aken  by  such  president  and  secretary  alone. 

AND  NOTES — when  secured  note  wiU  not  he  reformed  in  equity. 
ured  by  mortg^age  on  corporate  property,  which  is  so 
bind  the  president  and  secretary  individually,  will  not 
i,  on  foreclosure,  so  as  to  make  it  the  note  of  the  cor- 
here  it  appears  that  the  payee,  an  aged  German  who 
English  imperfectly,  refused  to  make  the  loan  evi- 
:he  note  until  assured  by  the  president  and  secretary 
Ls  well  as  the  directors,  would  be  personally  liable. 
ck  V.  Wiebrock,  71  111.  A  pp.  170,  affirmed. 

L  from  the  Appellate  Court  for  the  Third  Dis- 
ird  in  that  court  on  appeal  from  the  Circuit 
"ancock  county;  the  Hon.  Charles  J.  Scofield, 
^siding. 

::;k  &  Son,  for  appellants. 

&  Berry  Bros.,  for  appellee. 
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Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Appellants  were  president  and  secretary  of  the  Eagle 
Butter  and  Cheese  Company,  a  corporation,  and  borrowed 
from  appellee,  for  its  use,  $1500,  executing  a  promissory 
note,  as  follows: 
' '$1500.  December  5, 1892. 

"One  year  after  date  we  promise  to  pay  to  the  order  of 
Anton  Wiebrock  fifteen  hundred  dollars,  at  six  per  cent  inter- 
est.   Value  received.  Henry  Hackemack,  Pre*. 

Raythe  Naqel,  Secy." 

To  secure  the  payment  of  this  note  they  executed  a 
mortgage  of  the  corporation  upon  its  property  to  appel- 
lee, reciting  an  indebtedness  of  the  corporation  of  said 
amount,  "secured  to  be  paid  by  its  one  certain  promis- 
sory note  of  even  date  herewith,  for  said  sum  of  $1500, 
payable  to  said  party  of  the  second  part  one  year  after 
date,"  and  reciting  a  resolution  of  the  board  of  directors 
of  December  1, 1892,  authorizing  appellants,  as  president 
and  secretary,  to  borrow  said  sum,  and  to  execute  a  note 
and  mortgage,  under  the  seal  of  the  corporation,  upon  its 
real  estate,  to  secure  the  same.  The  note  was  not  paid, 
and  appellee  filed  his  bill  in  this  case  to  foreclose  the 
mortgage,  and  asked  for  a  decree  against  appellants  for 
any  balance  that  might  be  due  after  a  sale  of  the  mort- 
gaged premises.  Neither  the  corporation  nor  appellants 
appeared,  and  a  decree  was  entered  by  default,  but  was 
afterwards  set  aside  on  motion  of  appellants,  upon  their 
stipulating  in  open  court  that  they  would  not  make  any 
objection  to  the  jurisdiction  of  tlie  court  to  render  a  de- 
cree against  them  for  any  balance  due  on  said  mortgage 
and  note  after  the  application  of  the  proceeds  of  sale  of 
the  mortgaged  property,  provided  the  proof  taken  should 
show  that  they  were  personally  liable  for  the  debt.  They 
filed  their  answers,  alleging  that  appellee,  at  the  time 
the  loan  was  made,  agreed  and  fully  understood  that  he 
was  making  the  same  to^the  Eagle  Butter  and  Cheese 
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ly,  and  was  taking"  as  his  sole  security  the  said 
id  mortgage  as  the  note  and  mortgage  of  the  cor- 
n;  that  by  mistake  the  note  was  written  so  as  to 
lem  personally  liable,  whereas  it  was  mutually  in- 
to be  made  as  the  note  of  the  corporation.  They 
id  their  cross-bill  making  the  same  averments,  and 
f  the  court  to  reform  the  note  so  as  to  express  the 
understanding  and  make  it  the  note  of  the  corpo- 

Issues  were  made  up  on  the  bill  and  cross-bill, 
)se  issues  were  referred  to  the  master  to  take  and 
:he  evidence  and  his  conclusions  thereon.  The  evi- 
iras  taken,  and  the  master  reported  that  appellee 
he  loan  and  accepted  the  note  supposing  and  be- 
that  it  was  the  individual  note  of  the  appellants, 
found  that  they  were  individually  liable  on  the 
nd  that  the  mortgage  was  only  additional  secu- 

its  payment.  Exceptions  were  overruled,  and  a 
was  entered  finding  that  tlie  allegations  of  the 
ill  were  not  supported,  and  that  appellants  were 
illy  liable  on  the  note.  A  decree  was  entered  dis- 
[•  the  cross-bill  and  ordering  the  mortgaged  prem- 
d,  and,  in  case  of  deficiency,  requiring  appellants 
the  same.  From  that  decree  appellants  took  an 
to  the  Appellate  Court  for  the  Third  District, 
t  was  afl&rmed. 

argued  that  if  the  note  was  that  of  appellants  then 
ot  bind  the  corporation,  and  appellee  had  no  right 
cree  of  foreclosure  against  the  corporation,  and 
e  conclusions  of  the  master  and  court  were  incon- 
and  conflicting  in  foreclosing  the  mortgage  to  pay 
e  and  also  holding  the  note  to  be  that  of  appel- 
The  Eagle  Butter  and  Cheese  Company  did  not 
1  appeal  from  the  decree  of  foreclosure  against 
is  content  with  the  decree  and  that  its  property 
e  sold  to  satisfy  the  debt.  The  question,  there- 
the  propriety  of  the  decree,  as  against  the  corpo- 
is  not  before  us,  but  the  controversy  is,  as  was 
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stated  by  counsel  for  appellants  to  the  Appellate, Court 
in  their  brief,  as  follows:  "All  that  is  involved  in  this 
appeal  is  the  one  simple  question  of  fact,  was  said  note 
made  in  the  form  it  bears  by  a  mistake  that  was  mutual? 
— ^was  it  the  agreement  and  intention  of  all  the  parties 
to  it  that  it  was  to  be,  and  should  have  been  made,  such 
a  note  as  is  described  in  the  mortgage, — that  is,  a  note 
by  the  corporation?"  If  that  question  is  answered  in  the 
negative,  the  rights  of  the  parties  to  this  appeal  have 
been  correctly  settled  and  the  judgment  must  be  affirmed; 
and  upon  that  question  we  agree  with  the  master,  the 
chancellor  and  the  Appellate  Court. 

It  appears  that  the  appellee  is  a  farmer,  over  eighty- 
five  years  of  age, — a  German,  who  understands  English 
imperfectly,— and  the  appellants  applied  to  him  for  the 
loan  for  the  Eagle  Butter  and  Cheese  Company,  but  he 
refused  to  loan  the  money  to  them  on  the  security  of  the 
creamery.  There  is  no  conflict  as  to  this  fact  in  the 
evidence,  but  it  appears  from  the  testimony  of  all  the 
parties.  He  told  appellants  he  would  let  them  have 
the  money,  and  was  assured  by  them,  and  by  the  notary 
public  in  their  presence,  that  they  would  be  personally 
liable  for  the  debt,  as  well  as  all  the  other  directors  of 
the  corporation,  who  were  named  over  to  him.  He  was 
satisfied  with  that  assurance,  and  it  was  this  declaration 
of  appellants  and  of  the  notary,  made  at  their  request 
and  explained  in  German  to  appellee,  that  induced  him 
to  part  with  his  money.  Appellants  probably  intended 
the  note  to  be  the  note  of  the  corporation,  and  that  their 
liability,  which  they  assured  the  appellee  would  exist, 
would  be  a  secondary  liability;  but  if  that  is  so,  they  ob- 
tained by  the  decree  all  that  they  could  ask  for  under 
the  agreement,  when  the  mortgaged  property  was  first 
taken  and  they  were  only  required  to  pay  any  deficiency 
that  might  result.  But  whatever  they  understood,  ap- 
pellee expected  that  the  note  would  be  such  as  would 
bind  them,  and  he  received  it  as  what  he  intended  and 
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tood,  so  that  there  is  no  mutual  mistake  or  mis- 
:an(iing'  as  to  the  form  of  the  note  and  no  ground 
)rming'  it. 

;  insisted  that  by  reading  the  note  and  mortgage 
jr,  as  one  instrument,  it  appears  the  note  was  in- 
as  that  of  the  corporation.  But  under  the  stipula- 
ide  when  the  decree  was  opened,  appellants  could 
mplain  if,  from  all  the  facts  and  circumstances, 
ere  shown  to  be  equitably  liable  for  the  debt.  As 
e  already  said,  we  think  that  fact  was  established, 
judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 

Justice  Boggs  took  no  part  in  this  decision. 


C.  L.  Peyton  et  aL 

V. 

The  Village  of  Morgan  Park, 

ion  filed  February  U,  1898— Rehearing  denied  April  7, 1898. 

ECiAL  ASSESSMENTS — when  Ordinance  will  not  be  held  void  for 
ableness.  A  street  paving"  ordinance  will  not  be  held  void 
asonableness,  although  it  appears  that  there  were  but  f ew 
ilonff  the  streets,  that  the  land  was  mostly  open  prairie 
t  no  property  owner  kept  a  horse  or  vehicle,  where  it  also 
that  during  a  considerable  portion  of  the  3'ear  the  streets 
passable. 

ME — commissioners^  report  is  prima  facie  evidence.  A  report  of 
issessment  commissioners,  regular  on  its  face,  is  prima  facie 
a  that  the  property  is  not  assessed  more  than  it  is  benefited 
e  than  its  proportionate  share,  and  in  the  absence  of  evi- 
}  the  contrary  such  report  will  justify  a  verdict  sustainlncr 
ssment. 

:ia1j— judge  should  supervise  and  control  proceedings  at  trial.  It 
rovince  and  duty  of  the  judge  to  supervise  and  control  the 
ings  at  the  trial  and  to  enforce  obedience,  and  counsel 
themselves  aggrieved  by  his  rulings  may  take  exception 
e  his  action  reviewed. 
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4.  Bills  of  exception— to?iat  occurs  in  presence  of  judge  must  be 
shfncn  by  bill  of  exceptions.  What  is  done  by  the  judge  at  trial  or 
what  occurs  in  his  presence  is  within  his  knowledge,  and  must  be 
recited  in  the  bill  of  exceptions  over  his  signature,  and  cannot  be 
shown  by  ex  parte  affidavits. 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  W.  T.  HODSON,  Judge,  presiding. 

WiCKETT  &  Bruce,  and  Enoch  J.  Price,  for  appel- 
lants. 

George  W.  Northrup,  Jr.,  (Newman,  Northrup  & 
Levinson,  of  counsel,)  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  judgment  confirming  a  special 
assessment  for  Curbing  with  concrete  and  paving  with 
brick  certain  streets  in  the  village  of  Morgan  Park.  At 
the  hearing,  appellants,  who  constituted  a  large  propor- 
tion of  the  property  owners  assessed,  appeared  and  filed 
objections  to  the  confirmation  of  the  assessment,  and  be- 
ing defeated  have  brought  the  case  to  this  court. 

Preliminary  to  calling  a  jury  the  court  heard  and  over- 
ruled objections  to  the  legality  of  the  assessment,  made 
on  the  ground  that  the  ordinance  was  unreasonable  and 
oppressive  in  view  of  the  character  of  the  streets,  the 
improvements  along  them  and  the  uses  to  which  they 
were  put,  and  that  it  was  therefore  void.  It  seems  from 
the  evidence  on  that  subject  that  the  improvement  was 
a  rather  expensive  one  for  streets  upon  which  there  were 
very  few  residences,  where  not  a  property  owner  kept  a 
horse  or  vehicle  and  the  land  was  mostly  open  prairie; 
but  there  was  also  evidence  that  during  a  considerable 
portion  of  the  year  these  streets  were  almost  impassable, 
and  while  the  motive  for  the  ordinance  may,  as  claimed, 
have  been  as  much  an  ambition  to  be  making  improve- 
ments and  assessing  somebody  for  them,  as  any  necessity 
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or  demand  for  them,  yet  they  were  not  wholly  useless, 
and  we  are  not  prepared  to  say^  that  the  ordinance  is  void 
for  unreasonableness  or  that  the  court  erred  in  overruling 
the  objections  on  that  ground. 

A  large  part  of  the  argument  is  devoted  to  complaints 
that  the  judge  made  remarks  prejudicial  to  the  objectors 
during  the  course  of  the  trial,  and  permitted  counsel  for 
the  petitioner  to  make  improper  remarks  in  argument  to 
the  jury.  There  being  a  great  many  objectors,  including 
a  large  part  of  the  village,  it  became  apparent  at  once 
in  the  proceedings  that  a  great  deal  of  local  feeling  had 
been  aroused  in  the  community  on  the  subject  of  the  im- 
provement. On  the  preliminary  question  before  the  court 
it  was  claimed  by  objectors  that  the  improvement  was 
oppressive  and  offensive  to  the  people,  and,  on  the  other 
hand,  counsel  for  petitioner  examined  witnesses  as  to  the 
action  of  the  Baptist  Church,  and  whether  the  opposition 
was  worked  up  by  a  committee  from  the  church.  In  this 
way  the  feelings  of  the  citizens  of  the  community  were 
gone  into  by  both  parties  without  objection  from  either. 
The  jury  being  impaneled,  counsel  for  petitioner,  in  his 
opening  address,  went  into  the  same  subject.  An  objec- 
tion was  then  made,  not  because  the  subject  was  improper, 
but  on  the  ground  that  the  speech  was  an  argument 
rather  than  an  opening  statement.  In  the  opening  state- 
ments for  objectors  attacks  were  made  upon  the  village 
board  as  misrepresenting  the  people,  and  attempting  to 
levy  an  assessment  for  an  improvement  unsuited  to  the 
streets,  not  desired  by  the  citizens  and  which  they  had 
l^etitioned  the  board  not  to  make,  and  the  jury  were  urged 
to  find  that  the  property  was  not  benefited,  so  as  to 
give  the  people  a  chance  to  get  whatever  improvement 
they  might  desire.  When  counsel  for  objectors  was  mak- 
ing this  statement  the  judge  interposed  to  confine  the 
statement  to  the  issue,  but  the  counsel  contended  that  it 
was  proper  and  fair.  The  same  thing  was  continued  dur- 
ing the  trial,  and  the  remarks  of  the  judge  complained 
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of  consisted  of  attempts  to  exclude,  of  his  own  motion, 
irrelevant  matter  and  to  confine  the  trial  to  the  issue  be- 
fore the  jury.  Counsel  on  both  sides  seem  to  have  dis- 
played a  desire  to  try  the  controversies  of  the  village, 
and  it  is  apparent  that  under  such  circumstances  the 
judge  encountered  great  difficulties  in  his  attempts  to 
regulate  the  proceedings.  His  efforts  were  applied  to  the 
counsel  on  both  sides,  and  perhaps  without  much  success; 
but  we  see  no  error  in  any  ruling,  and  it  is  only  to  be  re- 
gretted that  the  rulings  were  not  more  rigidly  enforced. 
It  is  the  province  and  duty  of  the  judge  to  supervise  and 
control  the  proceedings  at  the  trial  and  to  enforce  obedi- 
ence. It  was  not  the  right  of  counsel  for  objectors  to 
lecture  him  on  his  conduct  or  rulings,  but  if  they  thought 
a  ruling  wrong  or  a  remark  objectionable  they  could  take 
exception  and  have  the  action  reviewed.  So  far  as  the 
remarks  of  the  judge  are  concerned,  and  his  efforts  to 
confine  the  trial  to  the  issue  rather  than  to  have  it  tried 
or  decided  on  the  plan  of  a  popular  assembly,  or  "town 
meeting,'*  as  he  stated  it,  we  think  them  entirely  proper. 
So  far  as  remarks  to  the  jury  are  concerned,  both  parties 
offended  against  the  rules  by  going  into  the  outside  mat- 
ters before  referred  to.  Both  were  admonished  by  the 
judge  and  neither  gave  much  heed  to  the  admonition. 
Under  such  circumstances  we  think  there  is  no  just  cause 
of  complaint  on  the  part  of  appellants. 

It  is  claimed  that  the  court  erred  in  refusing  to  admit 
in  evidence  a  paper  signed  by  the  witness  Miller,  author- 
izing objections  to  be  filed  in  his  name,  and  to  allow  the 
witness  Prazier  to  be  cross-examined  whether  he  had 
made  an  agreement  with  the  board  of  trustees  not  to 
object  to  the  assessment  if  they  would  move  an  electric 
light.  These  matters  belong  in  the  same  category  as  the 
efforts  to  show  who  were  in  favor  of  and  who  against  the 
assessment,  and  were  properly  excluded.  Miller  testified, 
on  direct  examination,  that  he  never  authorized  any  one 
to  file  objections  for  him.     On  cross-examination  he  was 
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k^'y  shown  the  paper  and  acknowledged  that  his  signature  to 

|f   ,  :  it  was  genuine.    The  question  whether  he  had  authorized 

fe  objections  to  be  filed  in  his  name  or  not  was  immaterial 

U/\  >  to  the  issue  on  trial  before  the  jury.     It  was  not  a  ques- 

^^\  tion  on  which  they  were  called  to  pass;  but  if  admissible 

^f,  at  all,  it  would  only  be  as  impeaching*  evidence,  atid  ob- 

d^y  jectors  were  not  entitled  to  offer  affirmative  evidence  at 

^■^  the  time  they  attempted  to  introduce  the  paper.    Having" 

^/  ;  laid  the  foundation  for  such  evidence  by  the  question  to 

i|  .^ ,  the  witness  on  cross-examination,  the  proper  time  to  offer 

1^  the  paper  as  impeaching  evidence  would  be  when  it  came 

I^A  their  turn  to  offer  evidence.  •  1  Greenleaf  on  Evidence, 

p'^  sec.  463;  2  Phillips  on  Evidence,  963. 

^/.   '  The  witness  Sherwood  testified,  on  cross-examination, 

1^  that  he  had  an  inquiry  from  some  one  for  a  fifty-foot  lot 

K^  .  on  one  of  the  streets,  and  the  court  would  not  compel 

?•;  him  to  disclose  the  name  of  the  individual  who  made  the 

f  .  inquiry.     No  particular  lot  was  referred  to,  and  it  ap- 

^'^^  pears  to  have  been  a  mere  casual  inquiry  for  property. 

Who  the  person  was  was  immaterial. 

The  court  did  not  err  in  allowing  witnesses  to  testify 
to  benefits  who  were  not  qualified  to  give  an  opinion. 
They  all  showed  sufficient  knowledge  to  express  opin- 
ions, and  their  weight  was  for  the  jury. 

It  is  complained  that  the  court  gave  an  instruction 
that  the  commissioners'  report  was  prima  facie  evidence 
that  the  property  objected  for  had  not  been  assessed 
more  than  it  would  be  benefited  and  not  more  or  less 
than  its  proportionate  share  of  the  improvement.  The 
instruction  was  correct.  While  the  burden  of  proof  was 
on  the  village,  a  prima  facie  case  was  made  by  the  intro- 
duction of  the  documentary  evidence  in'pursuance  of  sec- 
tion 31  of  article  9  of  the  City  and  Village  act,  and  in  the 
absence  of  any  evidence  to  ,the  contrary  it  would  justify 
a  verdict  sustaining  the  assessment.  (Fagan  v.  Oity  of  Chi- 
cago, 84  111.  227;  Chicago,  Rock  Island  ami  Pacific  Railroad  Co. 
Pj:^y  V.  City  of  Chicago,  139  id.  .573.)     Other  instructions  made 
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plain  to  the  jury  that  all  the  evidence  was  to  be  consid- 
ered on  the  issue,  and  there  could  have  been  no  misun- 
derstanding of  the  effect  of  this  one. 

Objection  was  also  made  to  an  instruction  in  which 
the  form  of  the  verdict  was  given,  because  it  used  the 
word  "objector**  instead  of  "objectors."  But  it  could  not 
have  misled  the  jury  in  any  way. 

The  evidence  was  conflicting,  but  the  verdict  seems  to 
be  well  sustained  by  competent  testimony,  and  we  can 
not  say  that  it  was  against  the  weight  of  the  evidence. 

The  last  ground  of  complaint  relates  to  the  action  of 
the  judge  in  an  endeavor  to  ascertain  whether  the  jury 
had  agreed  or  was  likely  to  agree.  This  action  was  at- 
tempted to  be  shown  by  affidavits  filed  on  the  motion  for 
a  new  trial.  Such  matters  cannot  be  shown  in  that  way, 
but  can  only  be  made  a  part  of  the  record  by  a  proper 
recital  in  the  bill  of  exceptions.  What  is  done  by  the 
judge  or  what  occurs  in  his  presence  is  within  his  knowl- 
edge and  must  be  recited  over  his  certificate,  and  cannot 
be  made  a  part  of  the  record  by  ex  parte  affidavits.  {Mayes 
V.  People,  106  111.  306;  Scott  v.  People,  141  id.  195.)  It  would 
be  just  as  proper  to  show  the  rulings  and  holdings  of  the 
court  in  the  course  of  a  trial,  and  what  instructions  were 
given  or  refused,  by  affidavits,  as  to  show  in  that  way 
what  was  attempted  here.  It  is  said  in  Mayes  v.  People, 
supra,  that  such  an  affidavit  cannot  be  made  to  override 
the  bill  of  exceptions,  and  that  a  judge  may  disregard  it 
because  he  knows  it  to  be  false.  In  this  case  the  bill  of 
exceptions  recites  that  the  court  ordered  the  affidavits 
stricken  from  the  files  because  all  the  material  averments 
therein  contained  were  false,  to  the  personal  knowledge 
of  the  judge.  According  to  the"  bill  of  exceptions,  which 
was  the  only  record,  there  was  no  improper  action  on  the 
part  of  the  judge. 

We  find  no  error  in  the  record,  and  the  judgment  is 

^  *  Judgment  afflrmed. 
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The  People  ex  rel,  Marion  Leonard 

V, 

The  Clerk  op  the  Superior  Court  of  Cook  County. 
Opinion  filed  February  14, 1898, 

The  court,  upon  consideration  of  the  relator's  petition  for  man- 
damus to  compel  the  clerk  of  the  Superior  Court  of  Cook  county 
to  write  up  an  alleg^ed  judgment  by  default  in  her  favor,  holds  that 
the  lower  court  properly  sustained  a  demurrer  thereto. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Thomas  G.  Windes,  Judge,  presiding. 

Marion  Leonard,  pro  se. 

Per  Curiam:  This  is  an  attempt  to  bring  before  us 
for  review  the  action  of  the  court  below  in  sustaining  a 
general  demurrer  to  a  petition  for  mandamus  to  compel 
the  respondent  to  write  up  an  alleged  judgment  by  default 
in  favor  of  the  relators. 

There  is  an  entire  failure  on  the  part  of  plaintiff  in 
error  to  comply  with  the  rules  of  this  court  in  filing  an 
abstract  of  the  record,  or  to  point  out  in  her  brief  and 
attempted  argument  of  the  case  the  real  grounds  of  her 
complaint.  This,  perhaps,  results  from  an  attempt  on 
her  part  to  present  her  case  in  her  own  way  instead  of 
employing  counsel  to  properly  prepare  and  present  it, — 
if,  indeed,  she  has  any  legal  cause  of  action.  We  have, 
however,  assumed  the  labor  of  reading  her  petition,  and 
find  no  reason  whatever  for  questioning  the  correctness 
of  the  decision  of  the  circuit  court.  No  sufficient  grounds 
for  the  writ  of  mandamus  prayed  are  alleged  in  the  peti- 
tion, and  the  demurrer  thereto  was  properly  sustained. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 
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Wallace  C.  Clark,  Assignee,  205    U72 

V. 

^   A.  J.  Burke  et  at. 
Opinion  filed  February  14,  1898, 

1.  Appeals  and  errors— jt*dgfmc7i<  is  presumed  to  he  sustained  by 
evidence^  in  absence  of  bill  of  exceptions.  In  the  absence  of  a  bill  of 
exceptions  it  will  be  presumed  on  appeal,  in  suits  at  law,  that  the 
trial  court  heard  evidence  sufficient  to  support  its  judgment. 

2.  Same— dec?*ce  containing  sufficient  finding  of  facts  will  be  sustained 
in  the  absence  of  a  certificate  of  evidence.  In  the  absence  of  a  certificate 
of  evidence  showing  what  evidence  the  trial  court  heard,  its  decree 
will  be  sustained  on  appeal,  where  such  decree  contains  a  finding 
of  sufficient  facts  to  support  it. 

Clark  V.  Burke,  69  111.  App.  540,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  County 
Court  of  Cook  county;  the  Hon.  Orrin  N.  Carter,  Judge, 
presiding. 

The  Southern  Hotel  Company,  a  corporation  in  Chi- 
cago, made  an  assignment,  and  Brodie  B.  Davis  was 
named  as  assignee.  The  deed  of  assignment  was  duly 
filed  in  the  county  court,  and  the  court  assumed  jurisdic- 
tion over  the  insolvent  estate.  On  the  24th  day  of  July, 
1894,  Davis  resigned  as  assignee,  and  appellant,  Wallace 
C.  Clark,  was  appointed  in  place  of  Davis.  The  order  of 
the  court  making  the  appointment  contains  the  following: 
**This  cause  coming  on  this  day  to  be  heard  upon  the  peti- 
tion of  Brodie  B.  Davis,  assignee,  to  be  discharged,  and 
Wallace  C.  Clark  having  appeared  in  open  court  and 
having  agreed  to  administer  the  said  estate  as  assignee, 
and  also  having  agreed  to  assume  and  pay  all  liabilities 
incurred  by  the  said  Brodie  B.  Davis,  as  such  assignee, 
and  to  make  good  to  said  estate  any  loss  which  may  re- 
sult to  said  estate  from  the  further  operation  by  the  said 
Wallace  C.  Clark  of  the  business  of  said  insolvent,  and 
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f  further  agTeed  to  render  all  services  which  may 
uired  of  him,  as  such  assigcnee,  without  fees,  and 
id  Brodie  B.  Davis  having-  tendered  his  resigiiation 
h  assig-nee  and  the  same  having  been  accepted  by 
►urt,  it  is  therefore  ordered  that  the  said  Wallace 
rk  be  and  he  is  hereby  appointed  assignee  of  the 
outhern  Hotel  Company,  in  the  place  and  stead  of 
id  Brodie  B.  Davis." 

October  15,  1894,  appellant,  as  assignee,  was  or- 
to  discontinue  and  close  up  the  business  of  the  cor- 
on,  and  on  December  11  following,  the  api)ellees, 
ors  of  the  estate,  filed  their  petition  setting  up  that 
a  moneys  and  assets  had  come  to  his  hands  which 
i  wasted,  etc.,  and  upon  a  hearing  upon  such  peti- 
nd  his  answer  thereto,  and  on  the  evidence  intro- 
in  open  court,  the  county  court  made  an  order  on 
L  9,  1895,  finding  as  follows:  Cash  collections  by 
as  assignee,  from  the  guests  of  said  hotel  in  pay- 
of  their  accounts  which  had  accrued  before  the 
4th  day  of  July,  1894,  the  sum  of  $759.17;  accounts 
id  by  baggage,  $282.54;  provisions  and  groceries, 
ti  the  store  room,  $50;  stock  of  liquors  in  bar-room, 
ne  barrel  machine  oil,  $40;  one  barrel  compound, 
quity  in  two  cash  registers,  $187;  total,  $1433.71. 
3urt  also  found  that  other  property  passed  into  the 
of  Clark,  as  assignee,  belonging  to  the  estate, 
had  been  sold  by  him  and  never  accounted  for; 
►aid  Clark  has  not  conducted  the  trust  reposed  in 
>r  the  benefit  of  the  creditors  of  said  estate,  as  he 
i  have  done,  but  has  neglected  and  in  every  way  re- 
to  look  after  the  interests  of  said  creditors.  There- 
the  court  entered  an  order  requiring  appellant  to 
le  claims  of  appellees,  who  held  claims  for  labor 
gating  $1079.72,  and  certain  other  claims,  amount- 
all  to  $1437.04. 

r  the  purpose  of  reversing  the  order  or  judgment  of 
►unty  court  entered  on  March  9,  1895,  the  assignee. 
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Wallace  C.  Clark,  sued  out  a  writ  of  error  in  the  Appel- 
late Court,  where,  on  the  hearing",  the  judgment  of  the 
county  court  was  afl&rmed,  and  for  the  purpose  of  revers- 
ing  the  judgment  of  the  Appellate  Court  the  assignee  has 
appealed  to  this  court. 

Wilbur  N.  Horner,  for  appellant. 

Henry  A.  Hickman,  for  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

It  will  be  observed  that  the  order  or  judgment  of  the 
county  court  involved  in  this  proceeding  was  entered 
upon  a  hearing  on  the  petitions  of  creditors,  answers 
thereto,  and  evidence  introduced  in  open  court.  Upon 
an  examination  of  the  record  it  will  be  seen  that  the  facts 
found  by  the  court  on  the  hearing,  as  recited  in  the  order 
or  judgment,  are  ample  to  sustain  the  order  requiring  the 
payment  by  the  appellant  of  $1437.04, — the  amount  or- 
dered paid  by  the  court.  If  the  appellant  thought  the 
evidence  before  the  court  was  not  sufficient  to  authorize 
the  order  or  judgment,  and  desired  to  review  the  judg- 
ment on  appeal  or  writ  of  error,  the  only  mode  in  which 
he  could  do  so  was  to  incorporate  the  evidence  heard  by 
the  court  oil  the  trial  in  a  bill  of  exceptions,  so  that  the 
evidence  upon  which  the  court  predicated  its  judgment 
could  be  known,  and  considered  on  writ  of  error  or  ap- 
peal. This  course  was  not,  however,  pursued.  The  rec- 
ord contains  no  bill  of  exceptions,  and  we  have  no  means 
of  knowing  what  evidence  was  introduced  on  the  hearing 
before  the  court.  Not,  therefore,  having  the  evidence 
before  us,  we  cannot  say  the  order  or  judgment  was  un- 
authorized by  the  evidence.  If  the  proceeding  is  to  be 
regarded  as  one  at  law,  in  the  absence  of  a  bill  of  excep- 
tions it  will  be  presumed  that  the  evidence  heard  was 
ample  to  support  the  judgment;  or,  treating  the  proceed- 
ing as  one  in  the  nature  of  a  proceeding  in  chancery,  the 
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facts  found  by  the  court  are  ample  to  sustain  the  judg- 
ment. The  record,  therefore,  before  us  discloses  no  ground 
for  a  reversal  of  the  judgment. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Bessie  S.  Hewetson  et  al. 

V. 

The  City  of  Chicago. 

Opinion  filed  February  U,  1898—Behearing  denied  April  6, 1898. 

1.  Special,  assessments— property  owner  who  resists  confirmation 
should  file  written  objections.  A  property  owner  resisting  the  confirma- 
tion of  a  special  assessment  roll  should  file  his  objections  thereto  In 
writing,  and  upon  his  failure  to  do  so  the  adverse  party  may  obtain 
a  rule  requiring  his  compliance. 

2.  Same — when  failure  to  file  written  objections  is  cured  by  the  Statute 
of  Amendments  and  Jeofails.  Where  a  property  owner  voluntarily 
appears  in  court,  and  by  mutual  agreement  a  judgment  of  confir- 
mation entered  by  default  at  a  previous  term  is  vacated,  a  trial 
entered  upon  without  written  objections  and  the  cause  submitted 
upon  the  evidence  adduced  by  both  parties,  the  property  owner  has 
conferred  upon  the  court  jurisdiction  of  his  person,  and  any  irregu- 
larity arising  from  the  failure  to  file  written  objections  is  cured  by 
the  Statute  of  Amendments  and  Jeofails. 

Writ  op  Error  to  the  County  Court  of  Cook  county; 
the  Hon.  Orrin  N.  Carter,  Judge,  presiding. 

George  W.  Wilbur,  for  plaintiffs  in  error. 

Charles  S.Thornton,  Corporation  Counsel,  and  John 
A.  May,  for  defendant  in  error. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

This  is  a  writ  of  error  sued  out  to  reverse  the  judgment 
of  the  county  court  of  Cook  county  confirming  special 
assessments  against  property  of  the  plaintiffs  in  error, 
levied  for  the  purpose  of  defraying  the  cost  of  improving 
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Ogden  avenue,  from  Warren  avenue  to  Twelfth  street,  in 
the  city  of  Chicago. 

Judgment  of  confirmation  was  entered  by  default  on 
September  23,  1896,  and  the  errors  assigned  question  the 
jurisdiction  of  the  court  over  the  persons  of  the  plaintiffs 
in  error  (it  being  alleged  legal  notice  was  no.t  given  to 
them)  and  also  the  validity  of  the  ordinance.  It  appears, 
however,  from  the  record,  that  plaintiffs  in  error,  after 
the  rendition  of  said  judgment  by  default,  on,  to-wit,  the 
2d  day  of  July,  1897,  together  with  defendant  in  error, 
came  into  open  court  in  said  county  court  and  entered 
their  motion  that  the  said  judgment  should  be  vacated 
and  set  aside,  which  motion  the  court,  after  due  consid- 
eration, granted,  and  entered  an  order  vacating  and  set- 
ting aside  said  judgment  by  default,  and  that  afterwards, 
on  the  same  day,  the  parties  waived  the  intervention  of 
a  jury  and  submitted  all  questions  involved  in  said  peti- 
tion for  a  judgment  of  confirmation  to  the  court  without 
a  jury,  and  the  court  heard  the  evidence  adduced  by  the 
parties,  respectively,  and  the  argument  of  counsel,  and 
entered  judgment  that  the  assessment  of  the  property  of 
the  plaintiffs  in  error,  as  returned  by  the  commissioners, 
should  be  reduced  twenty  per  cent,  and  that  the  assess- 
ment so  reduced  be  confirmed,  and  judgment  was  entered 
confirming  the  same.  It  further  appears  from  the  record, 
that  on  the  10th  day  of  July,  1897,  plaintiffs  in  error,  and 
the  defendant  in  error  by  its  counsel,  came  again  into 
the  county  court,  and  agreed  in  open  court  that  the  judg- 
ment order  entered  on  the  2&  day^  of  July,  1897,  reducing 
the  assessment  and  confirming  it  as  so  reduced,  should  be 
entered  nunc  pro  tunc  as  of  the  date  of  the  original  con- 
firmation by  default,  and  that  the  court  thereupon  entered 
such  nunc  pro  tunc  judgment. 

As  to  the  judgment  rendered  by  default  September 
23,  1896,  plaintiffs  in  error  insist  there  was  no  service  of 
the  notice  of  the  pendency  of  the  petition,  as  required  by 
the  statute,  and  that  therefore  the  default  and  judgment 
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w«re  unauthorized.  They  also  allege  the  ordinance  is 
void  for  a  number  of  reasons.  As  to  the  judgments  ren- 
dered July  2  and  July  10,  1897,  counsel  for  plaintiffs  in 
error  insists  the  court  did  not  obtain  jurisdiction  of  the 
plaintiffs  in  error  by  their  mere  appearance  in  the  court 
and  submitting  the  cause  for  hearing  to  the  court  upon 
evidence  to  be  produced  by  the  parties,  but  that,  under 
the  statute,  it  was  necessary,  in  order  to  give  the  court 
jurisdiction  to  hear  testimony  and  decide  the  case,  that 
written  objections  to  the  report  of  the  commissioners 
should  have  been  filed  by  the  plaintiffs  in  error. 

The  statutory  provision  referred  to  is  section  30  of 
article  9,  chapter  24,  of  the  Revised  Statutes,  as  follows: 
"Any  person  interested  in  any  real  estate  to  be  affected 
by  such  assessment  may  appear  and  file  objections  to 
such  report,  and  the  court  may  make  such  order  in  regard 
to  the  time  of  filing  such  objections  as  may  be  made  in 
cases  at  law  in  regard  to  the  time  of  filing  pleas."  The 
s^rgument  of  counsel  for  plaintiffs  in  error  is,  there  was 
no  suflBcient  notice  to  bring  plaintiffs  in  error  before  the 
court,  and  that  under  the  statute,  in  the  absence  of  ser- 
vice of  notice,  written  objections  were  necessary  to  enter 
the  appearance  of  plaintiffs  in  error  and  also  to  form  an 
issue  to  be  tried  and  determined  by  the  court,  and  he 
contends  the  judgments  of  July  2  and  of  July  10,  1897, 
are  void  for  want  of  jurisdiction  to  render  them,  and  be- 
cause no  issue  was  made  by  the  parties  to  be  decided  by 
the  court. 

Under  the  statute,  the  property  owner  desiring  to  de- 
fend against  a  petition  for  a  judgment  of  confirmation 
of  special  assessment  should  file  his  objections  in  writ- 
ing, and  the  adverse  party  may  ask  and  obtain  a  rule  of 
court  requiring  the  property  holder  so  defending  to  file 
written  objections;  but  if  the  property  owner  appears 
voluntarily  in  open  court,  and  the  parties  by  mutual  con- 
sent enter  upon  the  trial  without  written  objections,  and 
each  party  adduces  evidence  and  by  mutual  agreement 
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they  submit  the  cause  as  made  by  the  proof  to  the  court, 
we  think  the  property  owner  has  conferred  jurisdiction 
of  his  person,  and  that  the  Statute  of  Amendments  and 
Jeofails  will  cure  any  errors  or  irregularities  arising*  from 
the  failure  to  file  objections  in  writing  and  thereby  make 
an  issue  for  trial.  In  Brazzle  v.  Usher^  Beecher's  Breese, 
35,  a  trial  was  had  in  the  circuit  court  without  any  plea 
having  been  filed,  and  this  court  held  the  Statute  of 
Amendments  cured  the  irregularity.  In  Graham  v.  Dixon, 
3  Scam.  115,  the  case  went  to  trial  in  the  circuit  court 
without  a  plea  to  one  of  the  counts  in  the  declaration, 
and  we  said  (p.  118):  "Will  the  non- joinder  of  an  issue  on 
this  count,  or  the  immaterial  issue,  justify  the  reversal  of 
the  judgment  for  such  cause?  We  think  not.  The  Statute 
of  Amendments  and  Jeofails  has  provided  against  any 
error  arising  from  such  causes,  and  the  defendant  cannot 
now  assign  either  for  error."  In  Kelseij  v.  Lamb,  21  111.  559, 
we  held,  if  parties,  by  consent,  dispense  with  written 
pleadings  and  submit  their  cause  for  trial  without  any 
issue  being  formed,  they  will  be  deemed  estopped  from 
assigning  as  error  the  absence  of  formal  pleadings  and 
the  lack  of  a  joinder  in  issue. 

Plaintiffs  in  error  cite  Kelly  v.  City  of  Chicago,  148  III. 
90,  in  support  of  their  contention  the  county  court,  in  the 
case  at  bar,  had  no  jurisdiction  to  vacate  the  judgment 
of  confirmation  after  the  close  of  the  term  at  which  such 
judgment  was  rendered.  That  case  but  declares  the  gen- 
eral, well-known  rule  that  a  court  has  no  jurisdiction, 
after  the  close  of  a  term,  on  its  own  motion  to  alter  or 
vacate  any  judgment  rendered  during  the  term;  but  the 
rule  has  no  application  when  the  parties  voluntarily  sub- 
mit themselves  to  the  jurisdiction  of  the  court  at  a  sub- 
sequent term,  and  ask  the  alteration,  opening  for  defense 
or  vacation  of  a  judgment. 

In  the  opinion  rendered  in  the  case  of  People  v.  Hawes, 
25  HI.  App.  326,  in  the  Appellate  Court  for  the  First  Dis- 
trict, which  opinion  was  approved  and  adopted  by  this 
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court  on  appeal,  (129  111.  124,)  it  was  said:    "The  records 
of  a  court  are  not  so  far  closed  at  the  end  of  the  term 
that  the  parties  may  not  appear  at  a  subsequent  term 
ff{'  and  by  aj^reement  authorize  the  court  to  open  them  and 

take  further  proceedings.     Can  it  be  doubted,  for  exam- 
ple, that  where  a  judgment  is  entered  by  default  at  one 
N-  term  the  parties  may  appear  at  a  subsequent  term  and 

^^-  by  stipulation  authorize  the  court  to  set  the  judgment 

>;♦  '  aside  and  give  leave  to  the  defendant  to  defend?    ♦    ♦    • 

^y/  We  see  no  re^ison,  either  in  law  or  public  policy,  why  any 

fey  proceeding,  however  final  or  conclusive,  where  the  rights 

of  no  third  party  have  intervened,  may  not  be  opened  by 
the  court  where  all  the  parties  so  agree,  and  the  court  be 
g/  V  thus  re-invested  with  jurisdiction  to  take  further  pro- 

ceedings." 

No  objection  was  made  or  exception  saved  to  the  en- 
try of  the  judgment  of  July  2,  setting  aside  and  vacating: 
the  judgment  entered  by  default  September  23,  1896,  and 
reducing  the  assessment  against  the  lands  of  the  plain- 
tiffs in  error,  or  to  the  order  and  judgment  of  July  10, 1897, 
making  the  judgment  of  July  2  operative  nunc  pro  tunc  as 
of  September  23,  1896.  We  think  those  judgments  bind- 
ing and  effective  as  against  plaintiffs  in  error.  Such  being- 
the  case,  it  is  unnecessary  we  should  consider  the  alleged 
errors  upon  which  plaintiffs  in  error  base  their  insistence 
the  judgment  rendered  by  default  September  23,  1896,  is 
erroneous  and  should  be  reversed,  for  the  reason  that 
judgment  was,  on  the  motion  and  with  the  full  acquies- 
cence of  plaintiffs  in  error,  vacated,  annulled  and  set 
aside  by  the  judgment  of  July  2,  1897. 
I .  The  judgment  of  the  county  court  is  aflBrmed. 

Judgment  affirmed. 
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Laura  E.  Willin  l^lV^il 

John  W.  Burdette  et  al.  ^J^  \^ 

Opinion  filed  February  U,  1898—Behearing  denied  April  6,  1898, 

1.  Attorneys  at  law — relation  of  attorney  and  client  does  notneces- 
sarUy  terminate  with  obtaining  of  decree.  Obtaining  a  decree  of  divorce 
does  not  terminate  the  fiduciary  relation  between  the  complain- 
ant and  her  solicitor^  where  the  solicitdr  continues  to  attend  to  the 
arrang-fngf  of  property  matters  between  the  complainant  and  the 
defendant;  and  a  deed  made  during-  that  time  by  the  client  to  her 
solicitor  is  made  while  the  fiduciary  relation  exists. 

2.  Same — client,  on  seeking  to  set  aside  deed  to  attorney^  is  not  required 
to  show  fraud,  A  client  seeking  to  set  aside  a  deed  made  by  her  to 
her  attorney  during  the  existence  of  the  fiduciary  relation  is  not 
required  to  show  fraud  or  imposition,  but  the  burden  is  upon  the 
attorney  to  show  fairness,  adequacy  and  equity,  and  upon  his  fail- 
ure to  do  so  a  court  of  equity  will  regard  the  transaction  as  con- 
structively fraudulent. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  H.  V.  Freeman,  Judge,  presiding. 

Chytraus  &  Deneen,  and  Olaf  E.  Ray,  for  appel- 
lant: 

Dealings  between  an  attorney  and  his  client  are  held, 
as  against  the  attorney,  to  be  prima  facie  fraudulent;  that 
is  to  say,  the  burden  is  not  upon  the  client  to  establish 
fraud  and  Imposition,  but  the  burden  rests  upon  the  at- 
torney to  show  fairness,  adequacy  and  equity.  Morrison 
V.  Smith,  130  111.  304. 

The  burden  is  on  the  attorney  to  affirmatively  estab- 
lish the  most  perfect  good  faith.  Roby  v.  Colehoiir,  135  111. 
300;  Jennings  v.  McConnel,  17  id.  148. 

Upon  bills  to  set  aside  deeds  from  a  client  to  the  attor- 
ney the  rule  in  pari  delicto  does  not  apply,  and  it  is  for  the 
attorney  to  establish  that  the  transaction  was  fair,  and 
that  he  did  not  take  advantage  of  the  client's  complai- 
sance, ignorance,  confidence  or  misconception.  Place  v. 
Hayward.  117  N.  Y.  487. 
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An  attorney  cannot,  during  the  existenc 
tion  between  himself  and  client,  make  a  bin< 
to  secure  greater  compensation  for  his  serv 
on  Attorneys,  364. 

John  W.  Burdette,  for  appellees: 

The  relation  of  attorney  and  client  cea 
end  of  the  litigation  for  which  the  attor 
ployed.  Walradt  v.  Maynard^  3  Barb.  586;  A 
23  How.  Pr.  45. 

After  the  litigation  is  completed  the  pai 
strangers,  and  their  transactions  will  be  im 
as  other  transactions  between  persons  not  ii 
relations.  Bigelow's  Eq.  sec.  142;  Preston  ^ 
111.  176;  Phillips  v.  Overton,  4  Hayw.  291;  Wh 
mond,  20  Pla.  934;  1  Story's  Eq.  Jur.  (13th  e^ 

Praud  or  undue  influence,  to  avoid  a  d 
directly  connected  with  the  execution  of  th< 
Guild  V.  Hull,  127  111.  523. 

All  necessary  findings  will  be  presume 
the  decree.  2  Ency.  of  PI.  &  Pr.  489;  Railway 
134  111.  9. 

A  consideration  being  expressed  in  the  d( 
tor  is  estopped  from  alleg-ing  that  the  deed 
without  consideration.     1  Devlin  on  Deeds, 

Confirmation  and  ratification  of  a  void; 
tion  will  establish  it  and  make  it  valid.  El 
lets,  134  111.  101;  Pomeroy's  Eq.  Jur.  (2d  ed.) 

The  decision  of  a  chancellor  who  hears  1 
orally  in  open  court,  and  who  is  thus  enable 
their  credibility  when  the  evidence  is  conflic 
be  disturbed.     Franklin  v. McDonald,  163  111. 

Mr.  Justice  Craig  delivered  the  opinion 

This  was  a  bill  brought  by  Laura  E.  W 
John  W.  Burdette  and  Michael  G.  McGuire 
a  deed  executed  by  the  complainant  to  saic 
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wherein  she  conveyed  to  them  a  certain  lot  in  Chicago 
which  she  obtained  from  her  husband  under  a  decree  for 
divorce.  The  defendants  were  attorneys  for  the  complain- 
ant in  the  divorce  proceedinors,  and  it  is  alleged  that  the 
deed  was  obtained  Without  consideration  and  by  the  abuse 
of  the  confidential  relations  existing  between  attorney 
and  client. 

It  appears  from  the  record  that  the  complainant  had 
trouble  with  her  husband  and  sought  redress  in  the  police 
court,  where  she  was  introduced  to  McGuire  as  an  attor- 
ney, and  he  took  her  to  Burdette,  and  she  employed  Bur- 
dette to  procure  for  her  a  divorce  and  the  custody  of  a 
small  boy,  her  only  child.  She  testified  that  the  defend- 
ant Burdette  agreed  to  attend  to  the  divorce  case  for  her 
for  the  sum  of  $50.  On  the  other  hand,  Burdette  set  up 
in  his  answer  and  testified  on  the  trial  that  complainant 
agreed  to  pay  him  for  his  services  in  the  divorce  case  a 
retainer  of  $50  in  cash,  and  in  addition  one-half  of  all 
money  and  property  recovered  or  obtained  of  the  defend- 
ant in  the  divorce  proceeding.  The  bill  for  divorce  was 
filed  about  the  middle  of  May,  1896,  on  the  ground  of 
cruelty.  The  case  was  prepared  for  trial,  but  on  the  12th 
day  of  November  the  parties,  through  their  attorneys, 
.  came  to  an  agreement,  under  which  a  decree  for  divorce 
was  obtained.  Complainant  was  given  the  custody  of  the 
child,  and  the  defendant  was  decreed  to  convey  her  two 
certain  lots  in  Chicago  as  alimony,  and  $35  was  awarded 
as  solicitor's  fees.  On  the  20th  day  of  November,  1896, 
appellee  Burdette  demanded  a  deed  of  appellant  for  one 
of  the  lots,  in  payment  of  solicitor's  fees  in  the  divorce 
proceeding.  The  appellant  executed  the  deed,  and  on  the 
21st  of  the  following  month  filed  this  bill  to  set  aside 
the  deed.  On  the  hearing,  on  the  pleadings  and  evidence, 
the  court  entered  a  decree  dismissing  the  bill  for  want  of 
equity,  and  complainant  appealed. 

The  first  question  to  be  determined  in  this  case  is, 
-whether  the  relation  of  attorney  and  client  existed  be- 
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tween  the  attorney,  Burdette,  and  the  appellant,  Willin, 
on  the  20th  day  of  November,  1896,— the  day  upon  which 
the  deed  in  controversy  was  executed.  As  has  been  seen, 
the  decree  for  divorce  was  obtained  on  the  12th  day  of 
November,  and  Burdette  contends  that  the  relation  of  at- 
torney and  client  then  terminated.  We  think,  however, 
it  is  apparent  from  the  testimony  of  Burdette  himself  that 
the  relation  of  attorney  and  client  did  not  terminate  on 
that  day.  He  testified  that  after  the  decree  was  signed, 
Mrs.  Willin,  her  father  and  mother,  and  a  number  of 
others,  all  went  over  to  his  office.  He  further  testified: 
"There  was  no  attempt  at  settlement  of  her  business  af- 
fairs that  day.  The  parties  all  went  home,  and  I  notified 
Mrs.  Willin,  my  client,  a  few  days  afterwards,  to  come 
to  my  office  and  execute  the  deeds  to  the  property.  The 
decree  vested  these  lots  in  her  and  other  lots  in  Mr.  Wil- 
lin. I  proposed  to  have  her  execute  a  quit-claim  deed  to 
the  property  of  which  she  was  divested,  and  he  would 
execute  a  deed  to  her.  The  decree  had  then  been  entered. 
I  think  the  day  she  came  in  I  delivered  a  copy  to  her. 
She  came  in  on  November  20,  with  Mr.  Petterson.  Mr. 
McGuire  was  in,  talking  to  me,  when  they  came.  I  sjiowed 
her  the  two  deeds,  and  I  said  I  thought  she  ought  to 
make  a  deed  to  Mr.  Willin  and  she  ought  to  make  a  deed 
to  me  and  Mr.  McGuire." 

Prom  this  evidence  it  is  apparent  that  Burdette  re- 
garded it  as  a  part  of  his  duty  in  the  divorce  case  to  see 
that  the  defendant  in  the  divorce  case  should  deed  to 
complainant  the  lots  decreed  to  her,  and  that  she  should 
deed  property  to  defendant  which  was  provided  for  in 
the  decree.  In  the  discharge  of  tliat  part  of  his  duty  as 
an  attorney  he  prepared  and  handed  appellant,  on  the 
20th  day  of  November,  a  deed  to  be  executed  to  her  for- 
mer husband,  and  at  the  same  time  he  requested  her  to 
execute  the  deed  in  controversy.  Moreover,  his  statement 
of  account  to  appellant,  showing  the  amounts  received 
and  disbursed  in  payment  of  costs  and  other  purposes, 
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was  not  rendered  until  November  27,— seven  days  after 
the  deed  in  controversy  was  executed.  We  think,  there- 
fore, from  the  facts  as  shown  by  the  record,  that  Burdette 
was  still  attorney  for  appellant  when  she  executed  the 
deed  purporting^  to  convey  the  lot  in  question  to  him. 

The  relation  of  attorney  and  client  existing^  between 
the  parties  when  the  deed  was  made,  the  next  inquiry  is, 
whether,  under  the  facts  as  they  appear  in  the  record, 
the  deed  can  be  sustained.  The  appellant,  being  a  client 
when  the  deed  was  made,  was  not  required  to  establish 
fraud  or  imposition  in  order  to  defeat  the  instrument. 
The  relation  having*  been  shown  when  the  deed  was  exe- 
cuted, the  burden  of  proof  rests  upon  the  attorney  to  show 
fairness,  adequacy  and  equity,  and  upon  failure  to  make 
proof,  a  court  of  equity  will  treat  the  case  as  one  of  con- 
structive fraud.  {Jennings  v.  McConnel,  17  III.  148.)  This 
rule  was  followed  in  Morrison  v.  Smith,  130  111.  304,  and 
Boss  V.  Payson,  160  id.  349.  In  the  Morrison  case,  Weeks  on 
Attorneys  and  Counselors  is  quoted  with  approval,  as 
follows  (p.  316):  "The  attorney  who  bargains  in  a  matter 
of  advantage  to  himself  with  his  client  is  bound  to  show 
that  the  trans^-ction  is  fair  and  equitable;  that  he  fully 
and  faithfully  discharged  his  duties  to  his  client,  without 
misrepresentation  or  concealment  of  any  fact  material 
to  the  client;  that  the  client  was  fully  informed  of  his 
rights  and  interests  in  the  subject  matter  of  the  trans- 
action and  the  nature  and  effect  of  the  contract,  sale  or 
gift,  and  was  so  placed  as  to  be  able  to  deal  with  his 
attorney  at  arm's  length." 

It  may  be  conceded  that  an  attorney  is  not  prohibited 
from  purchasing  property  from  his  client  where  the  trans- 
action is  fair  and  honest,  and  not  tainted  with  fraud,  un- 
due influence  or  corruption.  {Laclede  Bank  v.  Keeler,  109 
111.  385.)  But,  under  the  law  as  established  in  the  author- 
ities cited,  can  the  deed  be  sustained?  As  has  been  seen, 
appellee  Burdette  claims  that  he  was  entitled  to  the  deed 
under  the  contract  made  with  appellant,  to  the  effect 
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he  was  to  be  paid  a  retainer  of  $50,  and  in  addition 
to  have  one-half  of  all  money  or  property  obtained 
t  divorce  proceeding  from  appellant's  husband.  Bur- 
5  testified  to  the  contract,  but  he  is  not  corroborated 
ly  other  witness.  His  co-defendant,  McGuire,  in  his 
tnony  corroborates  Burdette  as  to  the  retainer  of  $50, 
as  we  understand  his  testimony,  goes  no  further; 
2,  on  the  other  hand,  the  complainant  expressly  de- 
the  contract  claimed  by  Burdette,  and  testifies  that 
5^reed  to  take  the  case  and  prosecute  it  to  a  final  ter- 
tion  for  $50.  So  far,  therefore,  as  reliance  is  placed 
roof  of  a  contract  under  which  the  deed  was  made, 
evidence  does  not  seem  to  preponderate  in  favor  of 
lette. 

vidence  was  also  introduced  for  the  purpose  of  show- 
vhat  the  services  rendered  were  reasonably  worth, 
^llees  testified  that  $500  would  be  a  reasonable  fee, 
T.  J.  Lumbard,  an  attorney,  testified  that  $350  to 

in  his  opinion,  would  be  a  reasonable  fee.  On  the 
r  hand,  E.  H.  Taylor,  an  attorney  in  general  practice, 
fied  that  $75  would- be  a  customary  fee;  and  Pease 
Knecht,  two  attorneys  in  general  practice,  testified 

$100  would  be  a  reasonable  and  customary  fee,  so 
the  evidence,  in  view  of  the  testimony  on  the  value 
e  services,  preponderates  against  appellees.  It  ap- 
s  from  Burdette's  own  statement  of  account  furnished 
illant,  that  he  has  received  in  cash,  over  and  above 
loney  paid  out,  the  sum  of  $104. 52.  Having  received 
sum,  under  the  preponderance  of  the  evidence  he  was 

all  his  services  were  worth  at  the  time  he  procured 
ieed  from  appellant.  After  having  received  what  his 
ices  were  worth,  he  demanded  a  deed  of  appellant  of 
ot  in  controversy,  and,  as  she  testified,  threatened  to 
e  her  trouble  unless  she  made  the  deed.  True,  Bur- 
s  denies  the  threats;  but  it  is  apparent  that  appel- 
did  not  willingly  make  the  deed,  otherwise  she  would 
tiave  filed  a  bill  to  set  it  aside  so  soon  after  it  was 
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executed,  the  bill  having  been  filed  only  thirty-one  days 
after  the  deed  was  made. 

Does  the  transaction  show  fairness,  adequacy  and 
equity,  as  is  declared  essential  in  Jennings  v.  McOonnel, 
supray  to  sustain  a  conveyance  where  the  relation  of  at- 
torney and  client  exists?  We  do  not  tliink  it  does.  Un- 
der the  evidence  we  see  no  ground  upon  which  the  deed 
can  be  sustained.  The  appellant  was  ignorant  of  her 
rights.  She  was  uneducated,  not  being  able  to  read  or 
write,  with  the  exception  of  being  able  to  write  her  own 
name,  and  if  appellee  Burdiette  had  fully  informed  her 
of  all  her  rights,  as  it  was  his  duty  to  do,  it  is  apparent 
the  deed  never  would  have  been  executed  by  her. 

The  decree  will  be  reversed  and  the  cause  remanded, 
"With  directions  to  enter  a  decree  in  favor  of  complainant, 
as  prayed  for  in  the  bUl.  ^^^^^^  ^^  remanded. 


172    183 

Solon  Bane^ll  *«'  *^ 


V, 

Martha  A.  Twyman  et  al 
Opinion  filed  February  U^  1898—Behearing  denied  April  7»  1898, 

1.  Appeals  and  "EKROBS— failure  to  point  out  supposed  errors  in 
brief  is  a  waiver.  Failure  of  appellant  to  point  out  in  hl8  brief  sup- 
posed errors  of  the  court  in  the  admission  or  rejection  of  evidence 
is  an  abandonment  of  the  assignment  of  error  in  that  regard. 

2-  Same — whether  plaintiff  was  entitled  to  recover  under  the  evidence  is 
a  question  settled  in  Appellate  Court.  Whether  the  plaintiff  was  en- 
titled to  recover  under  the  evidence  is  a  question  finally  settled  by 
the  judgment  of  the  Appellate  Court. 

3.  Same— to^€n  Appellate  CourVs  judgment  must  be  affii-med.  Where, 
in  suits  at  law  tried  without  a  jury,  no  propositions  of  law  are 
submitted  or  questions  of  law  otherwise  preserv-ed  for  review,  the 
judgment  of  the  Appellate  Court  must  be  affirmed. 

BafkfUl  V.  Twyman,  71  111.  App.  253,  affirmed. 


173      12a| 
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Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  McDonough  county;  the  Hon.  Charles  J.  Sco- 
FIELD,  Judge,  presiding". 

Solon  Banfill,  pro  se,  and  W.  W.  Meloan,  for  ap- 
pellant. 

Sherman  &  Tunnicliffe,  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

This  suit  was  brought  by  appellant,  and  his  decla- 
ration contained  counts  in  case  and  trespass,  charging 
appellees  with  despoiling  certain  real  estate  of  lumber, 
brick  and  other  articles  alleged  to  have  been  appurtenant 
to  such  real  estate.  An  issue  was  presented  by  a  plea  of 
not  guilty,  and  the  parties  waived  a  jury  and  submitted 
the  issue  to  the  court.  Upon  a  trial  the  issue  was  found 
for  the  appellees  and  judgment  was  entered  accordingly. 
The  judgment  has  been^ affirmed  by  the  Appellate  Court. 

The  court  sustained  a  demurrer  to  the  first  count  of 
the  declaration,  but  the  decision  was  not  assigned  for 
error  in  the  Appellate  Court.  The  alleged  errors  pre- 
sented to  that  court  were,  that  the  trial  court  erred  in 
admitting  improper  evidence  on  the  part  of  appellees  and 
refusing  to  admit  proper  evidence  offered  by  appellant; 
that  the  finding  was  contrary  to  the  evidence  and  the  law, 
and  that  the  court  erred  in  overruling  the  motion  for  a 
new  trial  and  in  rendering  judgment.  Appellant  has  not, 
in  his  brief,  pointed  out  any  supposed  error  in  admitting 
or  rejecting  evidence,  and  the  assignments  of  error  in 
that  regard  are  abandoned.  City  of  ML  Carmel  v.  Hoioell, 
137  111.  91;  Harris  v.  Shebek,  151  id.  287;  City  of  Springfield 
V.  Coe,  166  id.  22. 

No  proposition  of  law  was  submitted  to  the  trial  judge 
to  be  held  or  refused.     The  only  argument  here  is,  that 
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under  the  evidence  appellant  was  entitled  to  recover,  and 
upon  this  question  of  fact  the  judgment  of  the  Appellate 
Court  is  final.  There  is  no  question  of  law  to  be  consid- 
ered, and  under  numerous  decisions  the  judg'ment  of  the 
Appellate  Court  must  be  afifirmed.  Chicago,  Burlington  and 
Quincy  Railroad  Co.  v.  City  of  Ottawa,  165  111.  207. 

The  judgment  is  affirmed.  judgment  affirmed. 

Mr.  Justice  Boggs  took  no  part  in  this  decision. 


George  P.  Harding  et  al, 

V. 

Ferdinand  Kuessner. 

Oj^nion  filed  February  14,  1898 — Rehearing  denied  April  7,  1898, 

1.  Pleading — recitals  in  appeal  bond,  set  out  in  hcec  verba,  become 
part  of  the  declaration.  A  recital  in  an  appeal  bond,  set  out  in  hcec 
verba  in  a  declaration  counting  thereon,  that  a  judgment  was  ren- 
dered in  favor  of  the  appellee  against  the  appellant,  is  a  sufficient 
averment  of  the  fact  of  the  rendition  of  such  judgment,  as  the 
obligors  in  the  bond  are  estopped  to  deny  its  recitals. 

2.  Same — declaration  on  appeal  bond  need  7wt  aver  that  Judgment  of 
affirmance  is  in  force.  A  declaration  in  an  action  of  debt  on  an  ap- 
peal bond  need  not  aver  that  the  judgment  of  affirmance  by  the 
appellate  tribunal  remains  in  force  and  that  no  further  appeal 
has  been  prosecuted. 

3.  Bonds— w/ia«  mil  not  release  obligors  from  performing  conditio^is  of 
appeal  bond.  The  affirmance  by  an  appellate  tribunal  of  the  judg- 
ment appealed  from  for  a  part,  only,  of  the  amount  recovered  and 
the  entry  of  a  remittitur  for  the  balance,  does  not  operate  to  release 
the  appellant  or  his  sureties  from  the  performance  of  obligations 
conditioned  on  the  affirmance  of  the  judgment  appealed  from. 

4.  Same— «ttit  on  appeal  bond — effect  where  appellant  has  recovered  his 
cofits.  The  fact  that  the  appellate  tribunal,  on  affirming  a  judg- 
ment, awards  costs  to  the  appellant,  does  not  require  the  plaintiff 
in  a  subsequent  suit  on  the  appeal  bond  to  prove  the  amount  of 
appellant's  costs,  and  deduct  the  same  from  the  amount  found  due 
under  the  bond. 
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5.  Interest — interest  may  he  allowed  though  judgr 
part  of  amount  recovered.  Upon  affirmance  of  a  judj 
only,  of  the  amount  recovered,  interest  may  be  a 
lee  on  the  part  so  affirmed,  from  the  date  of  the 
judgment  by  the  trial  court. 

Harding  v.  Kuessner y  70  III.  App.  355,  affirmed. 

Appeal  from  the  Appellate  Court  for 
trict; — heard  in  that  court  on  appeal  fror 
Court  of  Cook  county;  the  Hon.  James  G^wv-xx,,  ^-^^x-, 
presiding. 

William  J.  Ammen,  for  appellants. 

Nelson  Monroe,  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

The  action  below  was  debt  by  appellee  on  an  appeal 
bond  given  by  appellants  to  perfect  an  appeal  to  the 
Appellate  Court  for  the  First  District  from  a  judgment 
rendered  in  the  Superior  Court  of  Cook  county  against 
the  appellant  insurance  company,  in  favor  of  appellee. 
The  circuit  court  entered  judgment  in  favor  of  the  ap- 
pellee, which  was  affirmed  by  the  Appellate  Court  on 
appeal,  and  the  cause  comes  here  by  the  further  appeal 
of  the  appellants. 

The  objection  the  declaration  does  not  allege  a  judg- 
ment was  rendered  in  the  suit  in  which  the  appeal  bond 
was  given  is  without  force.  The  appeal  bond  is  set  out 
in  hccc  verba  in  the  declaration,  and  it  appears  from  a  re- 
cital in  the  condition  of  the  bond  that  a  judgment  was 
rendered  in  favor  of  the  appellee,  against  the  appellant 
company,  for  a  designated  sum  of  money  and  costs  of 
suit.  It  is  familiar  law  the  obligors  in  an  appeal  bond 
are  estopped  to  deny  the  recitals  of  the  bond. 

Nor  is  the  declaration  defective  in  failing  to  aver  the 
judgment  of  the  Appellate  Court  affirming  the  judgment 
appealed  from  remained  in  full  force,  and  that  no  appeal 
had  been  prosecuted  therefrom.     Such  an  averment  is 
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unnecessa^J^  2  Chitty's  PL  *484,  and  note  r;  1  Saund- 
ers' PI.  p.  330,  and  note  4. 

The  judgment  recited  in  the  condition  of  the  bond  was 
in  the  sum  of  $1462.50,  and  the  allegation  of  the  declara- 
tion is  the  judgment  was  affirmed  by  the  Appellate  Court 
for  the  sum  of  $1072.22.  It  appeared  from  the  transcript 
of  the  proceedings  in  the  Appellate  Court  introduced  in 
evidence  by  the  appellee,  that  a  remittitur  in  the  sum  of 
^90.28  was  entered  in  the  Appellate  Court,  and  the  judg- 
ment appealed  from  was  affirmed  as  set  forth  in  the 
declaration.  Appellants  urge  the  obligation  of  the  bond 
was,  the  appellant  insurance  company  would  prosecute 
its  suit  with  efifect,  and  pay  the  judgment  appealed  from 
in  the  event  such  judgment  was  affirmed  by  the  Appel- 
late Court,  and  that  the  declaration  did  not  aver,  nor 
did  the  proof  establish,  the  judgment  appealed  from  was 
affirmed,  but  that  in  fact  it  was  admitted  the  judgment 
was  erroneous  to  the  extent  of  the  amount  remitted, 
to- wit,  $390.28.  The  argument  is,  the  judgment  appealed 
from  was  not  affirmed,  and  that  for  that  reason  appel- 
lants were  not  liable  to  answer  to  the  appellee  under  the 
terms  and  conditions  of  the  bond. 

The  condition  of  the  bond  is  as  follows:  "Now,  there- 
fore, if  the  said  Firemen's  Insurance  Company  shall  duly 
prosecute  its  said  appeal  with  effect,  and  moreover  pay 
the  amount  of  the  judgment,  costs,  interests  and  dam- 
ages rendered  and  to  be  rendered  against  it  in  case  the 
said  judgment  shall  be  affirmed  in  the  said  Appellate 
Court,  then  the  above  obligation  to  be  void,  otherwise 
to  remain  in  full  force  and  virtue." 

In  the  case  of  Chicago,  Burlington  and  Quincy  Railroad 
Co.  V.  Dickson,  88  111.  431,  a  remittitur  in  the  sum  of  $2500 
was  entered  and  the  judgment  appealed  from  was  af- 
firmed by  this  court  for  $4000,  being  the  amount  remain- 
ing after  deducting  the  amount  remitted.  The  question 
of  the  power  of  the  Appellate  Court  to  affirm  a  judgment 
for  the  amount  of  the  judgment  appealed  from,  less  the 
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amount  remitted,  was  discussed  in  North  Chicago  Street 
Railroad  Co,  v.  Wrixon,  150  111.  532,  and  the  conclusion 
reached  was,  that  the  practice  had  become  too  firmly 
established  to  be  displaced  or  questioned.  It  is  to  be 
presumed  the  appellants  entered  into  the  bond  sued  on 
in  the  case  at  bar  in  view  of  the  power  so  possessed  by 
the  Appellate  Court,  and  therefore  the  true  construction 
of  the  condition  of  the  bond  is,  the  obligors  obligated 
themselves  to  pay  any  amount  for  which  a  judgment  of 
aflfirmance  should  be  entered  in  the  Appellate  Court. 

It  further  appeared  from  the  transcript  of  the  judg- 
ment entered  in  the  Appellate  Court  it  was  adjudged 
by  that  court  the  appellant  insurance  company  should 
recover  of  and  from  the  appellee  its  costs  by  it  expended 
in  the  cause.  It  ic  insisted  by  the  appellants  in  the  case 
at  bar  it  was  incumbent  upon  the  appellee  to  introduce 
proof  as  to  the  amount  of  such  costs  so  adjudged  by 
the  Appellate  Court,  and  to  deduct  such  amount  from 
the  amount  which  otherwise  might  be  due  the  appellee. 
There  was  no  plea  of  set-off,  and  had  there  been,  the 
burden  of  supporting  such  plea  by  proof  would  have 
devolved  upon  appellants.  In  addition  to  that,  nothing 
appears  to  take  the  case  out  of  the  general  rule  that 
demands  must  be  mutual  in  character  and  exist  between 
the  same  parties  to  be  the  subject  of  set-off. 

The  judgment  appealed  from  having  been  affirmed  for 
the  sum  of  $1072.22,  it  was  not  error  to  allow  appellee 
interest  at  the  rate  of  five  per  cent  per  annum  on  that 
sum  from  the  date  of  the  rendition  of  the  judgment  by 
the  Superior  Court.  Whether  the  amount  so  allowed  for 
interest  was  excessive  is  a  question  of  fact,  and  there- 
fore not  open  for  review  in  this  court. 

The  judgment  must  be  and  is  affirmed. 

Judgment  affirmed. 
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The  People  ex  rel,  Moloney,  Attorney  General, 

V, 

The  General  Electric  Railway  Company  et  ah 

Opinion  filed  April  fi,  1898, 

1.  I'SJJTSCTiOS— injunction  will  not  he  granted  as  a  remedy  for  mere 
consequential  damages.  Where  damages  are  merely  consequential 
equity,  will  not  interfere  by  injunction,  as  a  court  of  law  is  the 
proper  tribunal  for  a  determination  of  that  question. 

2.  Sahe — private  parties  cannot  enjoin  constructioii  of  street  railroad. 
Neither  a  private  individual  nor  a  private  corporation  can  invoke 
the  aid  of  a  court  of  equity  to  prevent,  by  injunction,  the  construc- 
tion of  a  street  railroad. 

3.  Sabie — tcliat  cannot  be  done  directly  cannot  he  done  indirectly.  One 
who  cannot  maintain  a  bill  for  an  injunction  in  his  private  Ca- 
pacity will  not  be  allowed  to  accomplish  his  purpose  indirectly  by 
an  information  in  chancery  in  the  name  of  the  Attorney  General 
of  the  State. 

4.  Same — equity  may  inquire  who  are  the  real  parties  to  a  proceeding  for 
an  injunction.  Equity  may  go  behind  the  nominal  parties  to  the 
record  in  a  proceeding  for  an  injunction,  though  the  same  is  insti- 
tuted and  carried  on  in  the  name  of  the  People,  on  the  relation  of 
the  Attorney  General,  to  discover  the  real  parties  in  interest. 

6.  Same — when  information  in  chancery  for  injunction  i^hould  he.  dis- 
missed. An  information  in  chancery  brought  in  the  name  of  the 
People,  by  the  Attorney  General,  to  prevent,  by  injunction,  the 
construction  of  a  street  railroad,  should  be  dismissed  where  it  ap- 
pears that  no  public  rights  are  involved,  and  that  the  real  parties 
in  interest  are  rival  railroad  companies  whose  interests  would  alone 
be  subserved  by  granting  the  injunction. 

Cartwright,  J.,  dissenting. 

Writ  op  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  E.  P.  Dunne,  Judge,  presiding-. 

This  case  was  commenced  by  a  bill  or  information  in 
the  name  of  the  People  of  the  State,  filed  in  the  circuit 
court  of  Cook  county  on  the  9th  day  of  March,  1896, 
against  the  (Jeneral  Electric  Railway  Company,  the  city 
of  Chicago,  George  B.  Swift,  mayor  of  that  city,  and 
William  D.  Kent,  commissioner  of  public  works.     This 
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ion  attacked  the  right  of  the  General  Electric 
Company  to  construct  an  electric  street  railroad 
ti  streets  in  the  city  of  Chicago,  upon  the  ground 
ordinance  of  the  city  council  consenting  to  the 
tion  of  ^uch  railway,  and  passed  on  the  13th  day 
.ry,  1896,  was  void.  This  ordinance  is  set  out 
>,  and  its  invalidity  is  asserted  in  the  bill  or  in- 
n  on  these  grounds: 
-That  no  valid  or   sufficient  petition  for  the 

of  consent  to  the  railw^ay  company  was  pre- 
3  the  city  council  prior  to  the  passage  of  the 
e,  and  that  no  published  notice  of  the  time  and 
presenting  the  petition  to  the  city  council  was 

publication  in  any  newspaper  published  in  the 
;3hicago,  at  least  ten  days  prior  thereto,  as  re- 
y  the  statute  of  the  State  relating  to  horse  and 
uilroads. 

I — That  the  General  Electric  Railway  Company, 
ig  to  deceive  the  city  council  and  to  induce  its 
;  to  believe  that  the  owners  of  property  fronting 
-tions  of  the  streets  described  in  the  ordinance 
senting  thereto,  unlawfully,  corruptly  and  fraud- 
procured  and  presented  to  the  city  council  instni- 
.  writing  purporting  to  be  petitions  or  consents 
vners  of  certain  lots  and  parcels  of  land  fronting 
!  portions  of  the  streets,  respectively,  mentioned 
n  1  of  the  said  ordinance,  which  petitions  were, 
rocurement  and  fraud  of  the  railway  company, 
y  persons  owning  no  property  fronting  upon  any 
of  said  streets  yet  pretending  to  be  the  owners 
n  of  such  property;  that  names  of  certain  own- 
ich  property  w^ere  falsely  and  corruptly  forged 
^tition;  that  signatures  of  certain  owners  were 
.  by  other  persons  wholly  unauthorized,  and  that 
atures  of  certain  owners  of  property  fronting 
d  streets  were,  by  said  railway  company,  fraud- 
ind  unlawfully  purchased  for  a  valuable  consid- 
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eration, — all  which  was  done  with  the  corrupt  and  illegal 
purpose  of  inducing  the  council  to  believe  that  the  own- 
ers had  voluntarily  consented,  in  writing,  to  the  granting 
of  such  consent. 

Appended  to  the  information  were  copies  of  all  pre- 
tended consents  or  petitions  to  the  council,  as  is  alleged 
in  the  bill,  and  they  were  made  a  part  of  the  amended 
bill  or  information  which  was  filed  on  the  24th  of  April, 
1896,  and  on  which  the  case  below,  together  with  certain 
affidavits  and  the  answer  of  the  defendants,  was  heard. 
It  is  also  alleged  that  in  no  case  was  there  presented  to 
the  city  council,  prior  to  the  passage  of  the  ordinance, 
the  consents  of  the  owners  of  more  than  half  the  prop- 
erty fronting  upon  either  of  the  portions  of  the  streets 
referred  to  in  the  ordinance,  but,  on  the  contrary,  as  to 
all  except  a  portion  of  Fifty-seventh,  Morgan  and  Fifty- 
sixth  streets,  the  city  council  passed  the  ordinance  with- 
out having  had,  prior  to  the  passage  thereof,  petitions  or 
consents  of  the  owners  of  the  land  representing  more  than 
one-half  the  frontage  of  the  portions  of  streets  sought 
to  be  used  for  such  street  railway,  or  of  either  of  them. 
There  follows  then,  in  the  amended  bill  or  information,  a 
tabulation  of  each  mile  and  fractional  mile  proposed  to  be 
used  by  the  railway  company,  giving  the  total  lot  front- 
age in  each  mile  and  fractional  mile,  the  frontage  repre- 
sented upon  the  petition,  the  frontage  improperly  signed 
for,  either  by  forgery,  purchased  consents  or  otherwise, 
and  also  frontage  consents  which  were  revoked  by  the 
owners  prior  to  the  passage  of  the  ordinance;  and  ap- 
pended to  the  original  information  were  exhibits  referred 
to  in  the  amended  information,  and  made  a  part  thereof, 
consisting  of  copies  of  consents  to  the  granting  of  the 
ordinance  in  question.  These  are  not  printed  in  full  in 
the  abstract,  but  certain  of  them  are  printed  to  indicate 
their  general  character.  It  is  also  alleged  in  the  bill  that 
the  city  of  Chicago  has  been  since  April  23,  1875,  a  muni- 
cipal corporation,  organized  and  existing  under  the  City, 
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Town  and  Village  act,  approved  April  10,  1872,  and  that 
among-  the  public  highways  of  the  city  are  the  streets 
sought  to  be  occupied,  in  whole  or  in  part,  by  the  railway 
company.  The  bill  also  recited  certain  statutory  pro- 
visions touching  upon  this  subject,  as  follows: 

"That  by  virtue  of  said  act  of  April  10,  1872,  and  its 
amendments,  and  of  other  laws  of  said  State,  the  city 
council  of  said  city  was  and  is  vested  with  power  and 
authority  to  regulate  and  control  the  use  of  the  public 
streets  and  highways  within  the  limits  of  the  said  city, 
subject,  however,  to  the  following  limitations  and  condi- 
tions, the  observance  of  which  have  ever  since  been  and 
are  prerequisite  to  its  lawful  exercise  of  such  power  and 
authority,  to- wit: 

''First — That  no  horse  or  dummy  railroad  or  tramway 
can  be  lawfully  located  upon  or  along  any  street  or  over 
any  public  ground  in  any  incorporated  city  without  the 
consent  of  the  corporate  authorities  of  such  city  duly 
granted  in  the  manner  prescribed  by  law,  and  such  con- 
sent cannot  be  granted  (a)  for  a  longer  period  than  twenty 
years,  (W  nor  unless  at  least  ten  days'  public  notice  of  the 
time  and  place  of  the  presenting  to  said  city  council  of 
a  petition  for  such  consent  shall  have  been  given  by 
publication  in  some  newspaper  published  in  the  city  or 
county  in  which  such  road  is  to  be  constructed,  (c)  nor 
except  upon  the  condition  that  the  company  proposing 
to  use  such  streets  for  said  purpose  will  pay  all  dam- 
ages to  owners  of  property  abutting  upon  such  streets 
or  public  grounds  upon  or  over  which  such  road  is  to  be 
constructed,  which  such  owners  may  sustain  by  reason  of 
the  location  or  construction  of  said  road,  the  same  to  be 
ascertained  in  the  manner  provided  by  law  for  the  exer- 
cise of  the  right  of  eminent  domain. 

"Second — That  the  city  council  of  said  city  had  and  has 
*no  power  to  grant  the  use  of  or  the  right  to  lay  down  any 
railroad  tracks  in  any  street  of  said  city  to  any  steam, 
dummy,  electric,  cable,  horse  or  other  railroad  company, 
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*  *  *  except  upon  the  petition  of  the  owners  of  the 
land  representing  more  than  one-half  of  the  frontage  of 
the  street,  or  so  much  thereof  as  is  sought  to  be  used  for 
railroad  purposes;  and  when  the  street  or  part  thereof 
sought  to  be  used  shall  be  more  than  one  mile  in  extent 
no  petition  of  land  owners  shall  be  valid  unless  the  same 
shall  be  signed  by  the  owners  of  the  land  representing 
more  than  one-half  of  the  frontage  of  each  mile,  and  of 
the  fraction  of  a  mile,  if  any,  in  excess  of  the  whole  mile, 
measuring  from  the  initial  point  n^med  in  such  petition 
of  such  street  or  of  the  part  thereof  sought  to  be  used 
for  railroad  purposes.'" 

The  invalidity  of  the  ordinance  is  not  in  the  bill  di- 
rectly attacked  for  its  failure  to  contain  the  condition 
referred  to  in  clause  (c)  just  quoted,  that  the  company 
proposing  to  use  such  streets  shall  pay  all  damages  to 
owners  of  abutting  property  thereon.  The  bill  attacks 
the  authority  of  the  General  Electric  Railway  Company 
to  build  a  street  railroad,  upon  the  ground  that  its  ca- 
pacity and  authority  are  expressly  limited  to  the  objects 
stated  in  paragraph  2  of  its  articles  of  incorporation, 
which  are  as  follows:  "To  making,  acquiring,  owning, 
using,  managing,  selling  and  otherwise  handling  or  dis- 
posing of  inventions,  improvements  and  patents  in  rail- 
way appliances  and  devices,  and  the  models,  patterns 
and  samples  thereof,  and  to  acquire  and  operate  street 
railways." 

Appended  to  the  amended  information  or  bill  are  sched- 
ules containing  the  particulars  of  the  general  charges 
made  in  the  bill  as  to  deficiency  of  frontage  signatures. 
It  will  not,  probably,  be  necessary  to  examine  these 
schedules  in  view  of  the  state  of  the  record  in  this  case. 

The  bill  sought  an  injunction  against  the  railway  com- 
pany to  prevent  it  from  constructing  its  railway  on  the 
streets  mentioned  in  the  ordinance,  except  Fifty-sixth, 
Fifty-seventh  and  Morgan  streets,  and  also  to  restrain 
the  city  and  its  officers  from  granting  a  permit,  and  the 
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bill  also  prayed  that  the  ordinance  mig-ht  be  declared 
null  and  void,  and  for  general  relief.  Summaries  of  each 
schedule  are  printed  in  the  abstract,  and  show  a  short- 
age in  necessary  frontage  consents,  and  explain  the  de- 
ductions made  from  the  frontage  appearing  on  the  face 
of  the  petition  to  be  signed  for,  with  the  reasons  for  such 
deductions. 

The  case,  on  the  27th  of  April,  1896,  was  by  agreement 
transferred  to  the  docket  of  Judge  Dunne,  and  on  the 
same  day  the  General  Electric  Railway  Company  filed 
its  answer,  in  which  it  was,  among  other  things,  charged 
that  the  bill  was  filed  for  the  sole  benefit  of  the  Chicago 
City  Railway  Company,  which  had  a  monopoly  of  the 
street  railroad  traffic  on  the  south  side  of  the  city  of  Chi- 
cago, and  that  one  Darrow,  who  appeared  of  counsel  upon 
the  face  of  the  bill,  was  not  employed  by  the  State  nor 
by  the  Attorney  General,  but  was  the  attorney  of  the 
City  Railway  Company,  and  that  certain  persons  making 
affidavits  of  verification  of  the  bill  were  employees  of  the 
City  Railway  Company,  and  that  the  agents  of  the  City 
Railway  Company  were  constantly  soliciting  property 
owners  who  signed  petitions  in  favor  of  the  Electric  Rail- 
way Company  to  revoke  their  signatures,  and  made  cer- 
tain false  representations  in  regard  thereto;  alleged  that 
the  General  Electric  Railway  Company  was  neither  a 
horse  nor  dummy  railroad,  and  its  intention  to  construct 
an  underground  system  of  street  railway,  and  that  there- 
fore the  provision  as  to  ten  days'  notice  by  publication 
of  the  time  and  place  of  presenting  a  petition  to  the  city 
council  does  not  apply  to  the  defendant  railway  com- 
pany; admits  that  the  purposes  of  its  incorporation,  un- 
der its  original  charter,  are  correctly  set  out  in  the  bill, 
but  denies  that  thereunder  it  had  no  power  or  capacity 
to  construct  a  street  railroad  in  the  city  of  Chicago,  and 
alleges  that  thereafter  the  objects  of  the  incorporation 
of  the  General  Electric  Railway  Company  were  changed 
and  broadened,  so  as  to  embrace  the  building  and  con- 
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struction  #f  street  railways;  denies  that  the  passage  of 
the  ordinance  was  obtained  fraudulently  and  in  an  un- 
lawful manner  and  by  illegal  means;  denies  that  no  peti- 
tion therefor  was  presented  to  the  city  council  prior  to 
the  passage  thereof,  and  also  alleges  that  the  General 
Electric  Railway  Company  did  publish  notice  in  accord- 
ance with  the  Horse  and  Dummy  act;  denies  that  the 
General  Electric  Railway  Company  fraudulently  procured 
and  presented  to  the  city  council  instruments  in  writing 
pretending  to  be  petitions  of  the  owners  of  lots  fronting 
on  streets  in  question;  denies  that  such  petitions  were 
procured  by  fraud  and  signed  by  persons  owning  no  prop- 
erty fronting  on  any  portion  of  said  streets;  denies  that 
the  names  of  any  owners  of  property  on  said  streets  were 
falsely  and  corruptly  forged  to  said  petition;  that  the 
signatures  of  certain  owners  were  attached  thereto  by 
unauthorized  persons;  that  any  signatures  were  fraudu- 
lently and  unlawfully  purchased  by  the  General  Electric 
Railway  Company;  denies  that  in  no  case  was  there  pre- 
sented to  the  city  council,  prior  to  the  passage  of  the 
ordinance,  the  consents  of  the  owners  of  more  than  one- 
half  the  frontage  required  by  law,  but  alleges,  on  the 
contrary,  that  more  than  one-half  the  frontage  in  each 
and  every  mile  of  each  street  named  in  the  ordinance  was 
presented  in  petitions  before  the  council;  states  that  all 
the  revocations  of  consents  were  purchased  by  the  City 
Railway  Company,  or  obtained  by  false  and  fraudulent 
representations;  denies  any  fraud  in  regard  to  this  mat- 
ter by  the  Electric  Railway  Company;  sets  out  the  report 
of  the  commissioner  of  public  works  of  the  city  as  to 
the  frontage  represented  by  the  petitions,  and  represents 
that  at  the  council  meeting,  January  9,  1896,  a  large  num- 
ber of  additional  petitions,  representing  frontage  on  the 
respective  streets  of  over  four  thousand  feet,  were  pre- 
sented to  the  city  council  by  one  of  the  aldermen,  and 
that  the  city  council  considered  the  petitions  referred 
to  in  the  report  of  the  commissioner  of  public  works, 
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together  with  additional  petitions  so  presented  at  that 
meeting,  and  found  and  determined  that  such  petitions 
represented  and  contained  the  petition  of  the  owners  of 
the  land  representing  more  than  one-half  of  the  frontage 
of  each  of  the  streets  named  in  the  ordinance,  or  so  much 
thereof  as  was  sought  by  the  respondent  to  be  used  for 
railroad  purposes,  and  that  the  ordinance  was  at  that 
meeting  duly  and  legally  passed,  .but  vetoed  afterwards 
by  the  mayor,  and  on  January  13,  1896,  finally  passed  by 
the  city  council  over  the  veto;  alleges  that  much  of  the 
property  along  the  streets  designated  in  the  ordinance 
is  railroad  property,  the  right  of  way  of  one  or  more 
steam  railroad  companies,  and  in  actual  use  as  such.  In 
the  commencement  of  this  answer  the  General  Electric 
Railway  Company  seeks  to  preserve  all  right  of  excep- 
tion to  the  bill  as  if  demurred  to. 

On  May  1,  1896,  the  defendant  railway  company  filed 
what  purported  to  be  an  amendment  to  its  answer  to  the 
amended  bill  and  information.  The  only  answer  there- 
tofore filed  by  the  defendant  purported  to  be  an  answer 
to  the  original  bill  and  information.  That  amendment, 
omitting  the  caption  and  signature,  is  as  follows:  "And 
now  comes  the  defendant,  by  leave  of  court  first  had  and 
obtained,  and  amends  its  answer  to  the  amended  bill 
heretofore  filed  in  said  cause,  by  adding  thereto  the  fol- 
lowing allegation  or  statement,  to- wit:  This  defendant, 
further  answering,  says  that  on  the  7th  day  of  March, 
A.  D.  1896,  a  petition  for  mandamus  was  filed  in  the  circuit 
court  of  Cook  county,  in  the  name  of  the  People,  on  the 
relation  of  this  defendant,  against  George  B.  Swift,  mayor 
of  the  city  of  Chicago,  (a  copy  of  which  petition  is  hereto 
attached  and  marked  exhibit  'A,'  and  made  a  part  of  this 
answer.)  This  defendant,  further  answering,  says  that 
thereafter,  on  the  same  7th  day  of  March,  1896,  there  was 
filed  in  said  circuit  court  a  demurrer  to  said  petition  for 
a  mandamus^  (a  copy  of  which  said  demurrer  is  hereto  at- 
tached and  marked  exhibit  *B,'  and  made  a  part  of  this 
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answer.)  This  defendant,  further  answering,  says  that 
on  the  said  7th  day  of  March,  A.  D.  1896,  a  judg*ment  was 
entered  in  said  circuit  court  in  the  suit  which  was  beg'un 
by  said  petition  for  a  mandamus,  (a  copy  of  which  said 
judgment  is  hereto  attached  and  marked  exhibit  *C,'  and 
hereby  made  a  part  of  this  answer.)"  Appended  to  said 
amendment  is  an  afiSdavit  of  verification  by  the  president 
of  the  defendant  railway  company^. 

Attached  to  said  amendment  as  exhibit  "A"  is  what 
purports  to  be  a  copy  of  a  petition  of  the  General  Elec- 
tric Railway  Company  for  a  writ  of  mandamus  addressed 
to  the  judg'es  of  the  circuit  court  of  Cook  county,  and  en- 
titled: "The  People  of  the  State  of  Illinois,  ex  rel  Gen- 
eral Electric  Railway  Company  v.  George  B.  Swift,  Mayor 
of  the  City  of  Chicago."  The  petition  alleges  that  the 
petitioner  is  an  Illinois  corporation  organized  for  the  pur- 
pose, among  other  things,  of  constructing  and  operating 
street  railways;  that  an  ordinance  was  passed  by  the  city 
council  authorizing  the  relator  to  construct  a  street  rail- 
road, etc. ;  that  at  the  next  regular  meeting  of  said  coun- 
cil the  mayor  of  said  city  returned  said  ordinance  to  said 
council  with  his  objections  thereto  in  writing.  The  peti- 
tion then  sets  out  the  mayor's  veto  taessage,  and  alleges 
that  upon  the  return  of  the  said  ordinance  by  the  mayor, 
with  his  objections  thereto,  the  council  duly  passed  the 
ordinance  over  said  veto;  that  on  March  5, 1896,  the  peti- 
tioner caused  to  be  tendered  and  presented  to  said  Swift, 
as  such  mayor,  a  good  and  sufficient  bond,  in  the  penal 
sum  of  $100,000,  conditioned  as  provided  in  the  ordinance, 
with  good  and  sufficient  sureties,  and  then  and  there 
requested  said  mayor  to  approve  said  sureties,  and  said 
mayor  then  stated  that  said  bond  appeared  to  be  in  due 
form  and  the  sureties  to  be  persons  of  ample  financial 
responsibility,  but  refused  to  approve  said  sureties,  and 
stated  that  his  reason  for  so  doing  was  that  said  ordi- 
nance had  not  been  legally  passed,  and  petitioner  prays 
a  writ  of  rnandamus  to  compel  said  mayor  to  approve  said 
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bond.  The  petition  was  sworn  to  by  the  secretary  of  the 
petitioner. 

Attached  to  said  amendment  as  exhibit  "B'*  is  a  copy 
of  a  general  demurrer  of  the  mayor  to  the  petition  for  a 
mandamus;  and  also,  as  exhibit  "C,"  what  purports  to  be 
an  order  of  the  circuit  court  overruling  said  demurrer,  in 
which  it  is  recited  that  said  mayor  elects  to  stand  by  his 
demurrer,  and  that  said  petition  is  taken  as  confessed, 
and  that  a  peremptory  writ  of  mandamus  be  issued  by  the 
clerk  as  prayed  for  in  the  petition. 

The  unverified  answer  of  the  city  of  Chicago  and  of 
William  D.  Kent,  commissioner  of  public  works,  to  the 
amended  bill  and  information,  alleges  that  the  city  coun- 
cil, on  January  13, 1896,  passed  the  ordinance,  a  copy  of 
.which  is  attached  to  the  amended  bill  and  information, 
but  denies  that  it  was  passed  without  the  necessary  con- 
sents of  the  property  owners;  that  the  council,  acting  in 
a  qu^asi  judicial  capacity,  considered  said  consents  and 
found  and  determined  that  the  same  were  sufficient,  and^ 
that  said  council  was  duly  authorized  and  empowered  to 
pass  the  ordinance.  It  neither  admits  nor  denies  the 
other  allegations  of  the  information,  and  calls  for  proof 
thereof. 

Replications  to  both  answers  were  filed  May  14,  1896, 
and  on  May  25  the  following  final  order  or  decree  was 
entered:  "This  cause  coming  on  to  be  heard  upon  the 
motion  of  the  complainant  for  a  preliminary  injunction, 
according  to  the  prayer  of  the  amended  bill  and  informa- 
tion, and  on  the  motion  of  the  defendant,  the  General 
Electric  Railway  Company,  to  dismiss  the  amended  bill 
and  information,  and  the  matter  having  been  heard  on 
the  amended  bill  and  information,  affidavits  'and  docu- 
mentary evidence  in  support  thereof,  and  on  the  answers 
and  amended  answer  and  the  affidavits  and  documentary 
evidence  offered  by  defendant,  the  General  Electric  Rail- 
way Company,  and  the  court,  by  agreement  of  the  par- 
ties, having  taken  a  view  of  the  streets  and  abutting 
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property  on  Plymouth  place,  Custom  House  place  and 
Dearborn  street,  between  Polk  street  and  Twenty-second 
street,  in  the  city  of  Chicag^o,  being  part  of  the  streets  in 
which  the  defendant,  the  General  Electric  Railway  Com- 
pany, claims  the  right  to  build  its  road,  as  set  out  in  the 
bill  of  complaint,  and  the  parties  being  present  in  court 
by  their  respective  solicitors,  and  the  court,  having  heardP 
the  arguments  of  counsel  and  being  fully  advised  in  the 
premises,  doth  adjudge  and  decree  that  said  motion  for 
an  injunction  be  and  the  same  is  denied,  and  that  the 
said  bill  of  complaint  be  and  the  same  is  hereby  dismissed 
for  want  of  equity.  It  is  further  found  and  declared  by 
the  court  that  this  cause  has  been  by  the  filing  hereto- 
fore of  complainant's  replications  to  the  answers  of  de- 
fendants placed  at  issue,  but  that  no  trial  or  hearing  was 
had  of  the  issues  so  joined;  that  only  the  two  motions 
herein  set  forth  were  before  the  court  for  consideration 
and  determination,  and  that  is  all  that  is  hereby  disposed 
of  by  the  court,  and  that  there  was  no  hearing  of  said 
cause  other  than  a  disposition*  of  said  motions,  and  said 
bill  and  information  is  dismissed  for  want  of  equity,  as 
aforesaid.  Thereupon  the  complainants,  by  their  solic- 
itors, pray  an  appeal  to  the  Appellate  Court  for  the 
First  District,  whereupon,  on  motion  of  said  complain- 
ant's solicitor,  it  is  ordered  that  said  motion  for  appeal 
be  and  hereby  is  entered  and  continued  to  June  1,  1896." 
The  city  of  Chicago  thereafter  asked  leave  to  withdraw 
its  answer,  which  was  overruled  nunc  pro  tunc  as  of  May 
25, 1896.  Complainant  prayed  an  appeal  to  the  Appellate 
Court  for  the  First  District,  which  on  the  first  day  of 
June,  1896,  was  allowed. 

Numerous  affidavits  being  filed  in  support  of  the  bill, 
and  also  in  support  of  the  answer  of  the  defendant  rail- 
way company,  the  motion  of  the  complainant  for  a  pre- 
liminary injunction  came  on  to  be  heard  in  the  circuit 
court,  and  thereupon  the  defendant  company,  in  argu- 
ment, moved  to  dismiss  the  bill,  and,  as  appears  by  the 
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decree  of  the  court  already  quoted,  that  was  the  order 
and  judgement  of  the  court  in  the  case. 

The  afladavits  offered  by  the  People  were  mainly  di- 
rected to  establishing  the  charge  that  a  large  number 
of  signatures  to  the  pretended  frontage  petitions  were 
forged,  the  affidavits  of  upwards  of  one  hundred  prop- 
erty owners  to  that  effect  appearing  in  the  record. 
Counter  affidavits  were  filed  by  the  railway  company. 

M.  T.  Moloney,  Attorney  General,  (Darrow,  Thomas 
&  Thompson,  S.  P.  Shope,  Hamline,  Scott  &  Lord,  and 
John  H.  Hamline,  of  counsel,)  for  plaintiff  in  error. 

Walker,  Judd  &  Hawley,  (Thomas  A.  Moran, 
Charles  A.  Dupee,  and  Richard  Prendergast,  of  coun- 
sel,) for  defendants  in  error. 

Mr.  Chief  Justice  Phillips  delivered  the  opinion  of 
the  court: 

Numerous  points  are  argued  by  counsel  as  to  the 
right  of  the  relator  to  an  injunction;  as  to  dismissing 
the  bill  before  final  hearing;  as  to  the  insufficiency  of 
the  ordinance  because  of  the  insufficiency  of  the  petition 
or  the  consent  of  abutting  owners;  that  an  unauthorized 
use  of  a  public  highway  by  a  street  railway  company 
is  a  nuisance  per  se,  and  may  be  enjoined  by  the  public 
authorities  without  proof  of  further  public  injury;  that 
equity  has  jurisdiction  to  enjoin  acts  in  excess  of  corpo- 
rate charter  powers,  at  the  suit  of  the  State,  upon  the 
sole  ground  that  they  are  unlawful;  that  the  judgment 
in  the  mandamus  proceeding  against  the  mayor  was  not 
an  adjudication  which  would  estop  or  bar  this  proceeding 
by  the  State;  that  the  ordinance  is  void  for  non-compli- 
ance with  the  Horse  and  Dummy  act;  that  the  consenting 
property  owners  are  trustees  to  their  fellow  abutting 
owners  and  the  public,  and  the  purchased  consents  are  a 
fraud  on  the  city  council,  the  public  and  abutting  own- 
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ers,  and  are  void  and  cannot  be  counted;  and  that  the 
bill  should  not  be  dismissed  because  attorneys  of  abut- 
ting lot  owners  assisted  the  Attorney  General  in  the  trial 
of  the  cause. 

In  response  to  these  numerous  points  made  by  plain- 
tiff in  error  the  defendants  in  error  say:  "Our  position 
in  the  court  below  was,  and  in  this  court  is,  that  this  in- 
formation, though  filed  in  form  by  the  Attorney  General 
in  behalf  of  the  People  of  the  State  of  Illinois,  yet  was 
not  filed  for  the  purpose  of  asserting  any  public  right  or 
protecting  any  public  interest  in  the  streets  covered  by 
appellee's  ordinance,  but  was  in  reality  filed  at  the  in- 
stance and  by  the  procurement  of  rival  railway  compa- 
nies, some  of  whom  are  in  substantial  but  unauthorized 
possession  of  portions  of  the  streets,  and  one  of  them  in 
possession  of  a  monopoly  of  the  territory  in  which  the 
appellee  company  proposes  to  build  its  street  railway 
line  for  passenger  railway  purposes,  and  that  if  the  court 
below  believed,  from  the  evidence  and  from  his  inspec- 
tion of  the  premises,  that  the  bill  was  not  prosecuted  in 
behalf  of  or  for  the  interests  of  the  public,  but  was  in 
fact  prosecuted  in  the  interests  of  such  rival  railway 
companies,  it  became  his  duty  to  dismiss  the  bill."  This 
position  of  the  defendants  in  error  renders  unnecessary  a 
discussion  of  any  other  point  than  whether  or  not  it  was 
error  to  dismiss  this  bill  before  final  hearing  if  it  was 
not  prosecuted  solely  in  behalf  of  and  for  the  interests 
of  the  public,  but  in  the  interests  of  rival  companies. 

It  is  urged  by  the  plaintiff  in  error,  that  where  a  bill 
is  filed  by  the  Attorney  General  which  alleges  a  public 
nuisance  is  about  to  be  placed  in  a  street,  the  only  ques- 
tion is  one  of  fact;  that  he  does  not  have  to  prove  any 
damage,  but  only  show  an  invasion  of  rights  of  the  pub- 
lic; that  a  property  owner,  on  the  contrary,  must  show 
a  special  damage  different  from  that  sustained  by  the 
public;  and  that  when  the  chancellor  is  of  opinion  that 
there  is  no  damage  to  the  abutting  owners'  lots,  and  the 
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bai  is  filed  merely  as  a  cloak  for  an  attempt  on  the  part 
of  a  rival  company  to  keep  another  out  of  its  territory, 
the  chancellor  may,  in  the  latter  case,  dismiss  the  bill, 
but  cannot  do  so  if  it  is  filed  by  the  Attorney  (JeneraL 

In  Doane  v.  Lake  Street  Elevated  Railroad  Co.  165  III.  510, 
we  held  an  abutting^  lot  owner  had  no  right  to  invoke  the 
aid  of  a  court  of  equity  to  prevent  the  construction  of  a 
street  railroad,  and  in  that  case  it  was  said  (p.  519):  "The 
real  ground  upon  which  relief  by  injunction  is  denied  in 
such  cases  is,  that  the  use  of  the  street  being  within  the 
purposes  for  which  it  is  laid  out,  and  therefore  a  proper 
use,  the  right  to  occupy  is  properly  a  question  between 
the  defendant  and  the  municipality  having  the  control  of 
its  streets  and  charged  with  the  duty  of  keeping  them 
free  from  unlawful  obstructions,  or  between  the  defend- 
ant and  the  public  generally,  the  individual  being  left 
to  his  action  for  damages  for  any  injury  resulting  to  his 
property.  He  has  no  standing  in  equity  on  account  of 
public  injury  or  for  the  purpose  of  inflicting  pimishment 
upon  the  defendant  for  its  wrongful  acts.  He  can  only 
invoke  that  jurisdiction  in  order  to  protect  his  property 
from  threatened  injury.  His  injury  is  a  depreciation 
of  the  property  which  is  capable  of  being  estimated  in 
money  and  recoverable  in  an  action  at  law,  therefore  a 
court  of  equity  will  not  interfere  by  injunction." 

Where  injuries  are  consequential,  merely,  a  court  of 
equity  is  not  the  proper  jurisdiction  to  enforce  a  remedy, 
as  a  court  of  law  is  the  proper  tribunal  for  the  determi- 
nation of  such  questions  between  individuals  and  corpo- 
rations, or  between  corporations.  That  which  cannot  be 
done  directly  cannot  be  done  by  indirection,  and  if  the 
information  in  this  proceeding  is  invoked  by  rival  corpo- 
rations to  prevent  the  construction  of  this  road,  it  is  an 
indirect  method  of  procuring  an  injunction,  such  as  was 
held  in  the  Doane  case  could  not  be  sustained.  To  de- 
termine whether  the  proceeding  is  improperly  invoked,  a 
court  of  equity  may  go  behiud  the  parties  on  the  face  of 
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the  record,  to  see  who  are  the  real  parties  prosecuting 
the  proceeding-, — and  this  may  be  done  even  where  the 
proceeding  is  in  the  name  of  the  Attorney  General.  If 
the  proceeding  is  prosecuted  and  carried  on  for  the  ex- 
clusive benefit  of  an- individual  or  corporation,  the  court 
may  order  an  information  in  such  case  to  be  dismissed. 

In  New  Hampshire  v.  Louisiana,  and  New  York  v.  Louisi- 
ana, 108  U.  S.  76,  the  Supreme  Court  of  the  United  States 
looked  behind  and  through  the  nominal  parties,  though 
the  nominal  party  was  the  Attorney  General,  to  ascer- 
tain who  were  the  real  parties  to  the  suit.  Chief  Justice 
Waite,  in  his  opinion,  said:  "No  one  can  look  at  the 
pleadings  and  testimony  in  these  cases  without  being 
satisfied,  beyond  all  doubt,  that  they  were,  in  legal  effect, 
commenced  and  are  now  prosecuted  solely  by  the  owners 
of  the  bonds  and  coupons.  *  *  *  The  bill,  although 
signed  by  the  Attorney  General,  is  also  signed  and  was 
originally  drawn  by  the  same  counsel  who  prosecuted  the 
suits  for  the  bondholders  in  Louisiana,  and  it  is  mani- 
fested in  many  ways  that  both  the  State  and  the  Attor- 
ney General  are  only  nominal  actors  in  the  proceeding. 
The  bond  owner,  whoever  he  may  be,  was  the  promoter 
and  is  the  manager  of  the  suits,  and  while  the  suits  are 
in  the  names  of  the  States,  they  are  under  the  actual  con- 
trol of  individual  citizens,  add  are  prosecuted  and  car- 
ried on  altogether  b}^  and  for  them."  The  court  ordered 
the  bill  so  signed  by  the  Attorney  General  dismissed. 

In  United  States  v.  Beebe,  127  U.  S.  338,  while  the  court 
asserted  the  undoubted  authority  of  the  Attorney  Gen- 
eral, under  the  constitution  and  laws  of  the  United  States, 
to  institute  a  suit  in  the  name  of  the  United  States  to  set 
aside  a  patent  alleged  to  have  been  obtained  by  fraud, 
it  yet  held  that  the  court  would  examine  as  to  whether 
such  suit  was  brought  for  the  United  States  in  fact  or  to 
enforce  the  private  right  of  a  private  party.  The  court 
said:  "It  has  been  not  unusual  for  this  court,  for  the 
purposes  of  justice,  to  determine  the  real  parties  to  the 
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suit  by  reference  not  merely  to  the  names  in  which  it  is 
brought,  but  to  the  facts  of  the  case  as  they  appear  on 
the  record."  Again,  on  page  346,  after  citing  many  cases 
to  demonstrate  the  practice  of  the  court  in  going  behind 
the  nominal  parties  to  see  who  the  real  parties  were,  the 
court  said:  "Applying  this  principle  to  this  case,  an  in- 
spection of  the  record  shows  that  the  government,  though 
in  name  the  complainant,  is  not  the  real  contestant  party 
to  the  title  or  property  in  the  land  in  controversy.  It 
has  no  interest  in  the  suit,  and  has  nothing  to  gain  from 
the  relief  prayed  for  and  nothing  to  lose  if  the  relief  is 
denied.  The  bill  itself  was  filed  in  the  name  of  the  United 
States,  and  signed  by  the  Attorney  General  on  the  peti- 
tion of  a  private  individual,  and  the  right  asserted  is  a 
private  right."  And  on  page  347  it  said:  "We  are  of  the 
opinion  that  when  the  government  is  a  mere  formal  com- 
plainant in  a  suit,  not  for  the  purpose  of  asserting  any 
public  right  or  protecting  any  public  interest,  title  or 
property,  but  merely  to  form  a  conduit  through  which 
one  private  person  can  conduct  litigation  against  another 
private  person,  a  court  of  equity  will  not  be  restrained 
from  administering  the  equities  existing  between  the  real 
parties  by  any  exemption  of  the  government  designed  for 
the  protection  of  the  United  States  alone."  The  action 
of  the  lower  court  in  dismissing  the  bill  was  affirmed. 

The  same  position  was  announced  by  the  Court  of 
Chancery  in  England  in  cases  involving  the  very  ques- 
tion of  a  nuisance  on  the  public  streets.  In  the  case  of 
Attorney  General  v.  Sheffield  Gas  Consumers'  Co.  3  DeG.,  M. 
&  G.  304,  it  was  held  that  where  the  Attorney  General 
and  the  public  were  mere  fictions,  and  not  the  real  par- 
ties concerned,  the  information  should  be  dismissed.  To 
the  same  effect  is  the  case  of  Attorney  General  v.  Cambridge 
Consumers'  Gas  Co.  4  L.  R.  Ch.  App.  71. 

On  principle  it  cannot  be  held  that  where  a  private 
individual  cannot  maintain  a  bill  for  injunction  in  his 
own  name  he  may  do  so  in  the  name  of  the  Attorney  Gen- 
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eral,  on  an  information  in  equity;  but  it  is  urged  the  court 
erred  in  assuming  to  decide,  from  mere  ex  parte  affidavits, 
that  the  suit  was  only  colorable  in  behalf  of  the  public, 
and  that  the  real  purpose  of  thus  styling  the  complaint' 
or  information  was  to  enable  certain  street  railroad  com- 
panies,— rivals  in  business  of  the  defendant  company, — 
to  employ  the  process  and  functions  of  the  court  in  aid  of 
the  selfish  and  private  ends  of  such  companies.  We  need 
not  pause  to  determine  whether  such  a  question  may  be 
determined  in  an  incidental  or  interlocutory  way  and 
upon  mere  ex  parte  affidavits  of  affiants  whom  the  adverse 
party  had  no  opportunity  of  cross-examining,  for  the 
reason  we  think  it  appears,  from  the  record,  proof  other 
than  affidavits  was  produced,  and  that  the  parties  volun- 
tarily submitted  the  question  to  the  court  to  be  decided 
upon  the  facts  and  circumstances  developed  upon  the 
hearing  of  the  motion.  We  find  from  the  record  the  par- 
ties, on  the  hearing  of  the  motion,  joined  in  laying  before 
the  court  affidavits  pro  et  con,  ahd  in  rebuttal  printed  re- 
ports of  the  proceedings  of  the  city  council  of  the  city  of 
Chicago,  and  a  printed  copy  of  a  message  of  the  ma3'or 
of  the  city,  and  copies  of  other  documents  and  photo- 
graphs of  still  other  documents,  and  finally  voluntarily 
agreed  the  judge  before  whom  the  motion  was  pending 
should  visit  and  inspect  Plymouth  place,  Custom  House 
place  and  Dearborn  street,  from  Polk  street  to  Twenty - 
second  street,  and  the  property  abutting  thereon.  In 
pursuance  of  this  agreement  the  trial  judge  did  view  and 
examine  such  places,  street  and  property.  The  purpose 
to  be  attained  by  a  personal  inspection  on  the  part  of  the 
judge  was  to  bring  in  for  consideration,  in  passing  upon 
the  motion,  such  facts  as  should  thus  come  to  the  knowl- 
edge of  the  court.  We  expressly  ruled  in  Culbertson  &  Blair 
Provision  Co.  v.  City  of  Chicago,  111  111.  651,  that  where, 
by  mutual  consent  of  the  parties,  the  jury  were  allowed 
to  view  the  premises,  such  facts  as  they  learned  bj^^  so 
viewing  the  property,  bearing  upon  the  issue  involved, 
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were  proper  for  consideration  in  arr 
The  chancellor  in  the  case  at  bar  iin 
we  think,  warranted  in  coming*  to  tl 
the  parties  had  submitted  the  motion 
to  him  for  final  decision  upon  the  facts 
brought  to  his  knowledge  by  the  vario 
for  that  purposie.  Acting  upon  such  v 
the  court  considered  and  determinec 
adjudging  the  ground  to  be  well  susta 
bill.  If  the  name  of  the  People  as  ( 
bill  or  information  was  being  used  foi 
pose  of  concealing"  the  true  instigatoi 
and  to  enable  them  to  falsely  and  unl 
employ  the  powers  and  functions  of 
deniable  it  was  the  province  and  di 
strike  the  cause  from  the' docket. 

Whether,  then,  this  information  w; 
tection  of  the  public  or  said  other  < 
material  question  here,  and  from  an  c 
record  we  concur  in  the  opinion  of  the 
who  heard  this  case,  where  he  holds, 
the  case  at  bar,  where  the  proceedings 
name  of  the  Attorney  General,  and  wt 
the  rights  of  the  People  are  involved 
cumstances  have  impressed  this  court 
that  the  real  parties  in  interest  and  t 
would  suffer  by  the  building  of  the  r 
not  the  People  of  the  State  of  Illinois 
porations  doing  a  similar  business  in 
of  the  city,  whose  interests  would  b 
building  of  this  road.  *  *  *  The  We 
road  Company  and  its  lessees  do  all  t 
and  passenger  business  of  this  road  ai 
roads  in  the  city  of  Chicago,  betwe< 
Fourteenth  street.  Between  these  stre 
and  Custom  House  place  are  practical 
and  under  the  control  of  these  roads, 
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business  done  is  so  enormous  that  the  use  of  either  of 
these  streets  by  a  street  railway  would  undoubtedly  in- 
convenience the  Chicago  and  Western  Indiana  Railroad 
Company  and  all  of  its  lessees.  The  occupation  of  these 
streets  by  a  street  railway  between  Polk  and  Fourteenth 
streets  would  make  the  transaction  of  the  business  of 
these  roads  much  more  dilHcult  than  at  present.  It  is  not 
to  be  wondered  at  that  this  road  should  retain  counsel,  as 
Mr.  Hamline  admits  it  has,  to  assist  the  Attorney  General 
in  this  case.  Almost  the  whole  of  the  street  railway  traf- 
fic of  the  south  side  of  the  city  of  Chicago  is  at  present 
conducted  by  the  Chicago  City  Railway  Company.  With 
the  exception  of  Michigan  avenue,  every  street  of  any 
length  running  north  and  south,  leading  from  the  suburbs 
to  the  heart  of  the  city,  excepting  the  streets  proposed  to 
be  occupied  by  the  General  Electric  Railway  Company, 
are  now  occupied  by  the  street  railways  of  the  Chicago 
City  Railway  Company.  Every  passenger  living  in  the 
south  division  of  the  city  of  Chicago  and  desiring  to  come 
to  the  heart  of  the  city  upon  a  street  railway  must  take 
one  of  the  cars  of  this  company.  If  the  new  road  be 
opened  up,  as  contemplated  in  the  ordinance  in  question, 
it  will  compel  the  Chicago  City  Railway^  Company  to 
divide  its  passenger  traffic  with  the  new  road.  Thus  the 
interests  of  the  said  City  Railway  Company  are  seriously 
imperiled.  It  is  not  to  be  wondered  at,  then,  that  this 
record  discloses,  by  numerous  affidavits,  that  the  Chicago 
City  Railway  Company  has  procured  revocations,  pur- 
chased or  otherwise,  from  property  owners  living  along 
the  line  of  the  proposed  road.  Nor  is  it  to  be  wondered  at 
that  able  and  eminent  counsel  has  appeared  in  this  court 
to  assist  the  Attorney  General,  who  meets  with  silence 
the  charge  made  in  open  court  that  he  is  being  paid  for 
his  professional  services  by  this  company.  Without  doubt 
the  interests  of  both  the  Chicago  City  Railway  Company 
and  the  Chicago  and  Western  Indiana  Railroad  Company 
and  its  lessee  roads,  some  of  whom  carry  on  a  suburban 
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passenger  service,  would  be  imperiled  by  the  building*  of 
the  General  Electric  Railway  Company.  During  the  long 
arguments  before  this  court  it  was  not  made  to  appear  to 
the  court  that  any  other  property  owner  or  citizen,  save 
and  except  these  companies,  would  suffer  any  injury  from 
the  building  of  this  road.  These  considerations  have  been 
forced  upon  the  court  during  the  arguments,  and  that 
they  are  proper  to  be  taken  into  account  is  shown  by  the 
language  of  other  courts  in  passing  upon  like  cases." 

Prom  the  evidence  in  this  record  we  cannot  escape 
the  conclusion  that  the  inception  of  this  information,  its 
progress  in  the  court  below  and  what  has  been  done  here 
are  in  the  interest  of  these  rival  companies.  This  infor- 
mation does  not  appear  to  have  been, filed  to  preserve  a 
public  right  or  benefit.  It  is,  if  sustained,  preventive  of 
a  healthy  competition  in  the  interest  of  the  people  resi- 
dent in  that  part  of  the  territory  of  Chicago  where  the 
road  is  proposed  to  be  constructed.  It  is  to  the  advan- 
tage only  of  the  corporations,  which  the  chancellor  found 
were  the  only  parties  in  interest  aiding  in  this  proceed- 
ing. The  complaint  made  on  this  information  is  not  for 
the  public  welfare.  No  public  good  is  here  involved.  No 
public  policy  is  subserved  by  the  filing  of  this  informa- 
tion, if  it  rests  alone  on  the  complaint  of  two  rival  cor- 
porations, which  we  are  constrained  to  find,  from  the 
evidence  in  this  record,  it  alone  rests  upon. 

From  the  entire  record  and  proceedings  we  are  of 
opinion  the  chancellor  who  heard  this  case  properly  dis- 
missed the  information.     The  decree  is  affirmed. 

Decree  affirmed. 

Mr.  Justice  Cartwright,  dissenting. 
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Albert  A.  Sprague  et  al,  \ 

V. 

The  National  Bank  of  America  et  al. 
Opinion  filed  February  i^,  1898—Behearing  denied  April  19^  1S98. 

1.  Corporations — agreement  by  which  corporaiion  issy£s  its  stock  fen' 
projyerty  mtist  constitute  a  valid  contract.  While  a  corporation  organ- 
ized under  the  laws  of  Illinois  may  issue  shares  of  stock  in  pay- 
ment for  property  of  a  character  which  it  may  lawfully  acquire, 
and  may  ag^ree  with  the  subscribers  as  to  the  value  of  such  prop- 
erty, yet  such  a^rreement,  to  be  bindings,  must  constitute  a  valid 
contract  of  bargain  and  sale,  and  must  be  made  in  good  faith  and 
in  the  exercise  of  judgment  fairly  and  honestly  directed. 

2.  Same— Aoto  far  stock  issued  in  payment  for  property  will  be  deemed 
paid.  Shares  of  stock  issued  by  an  Illinois  corporation  in  payment 
for  the  property  and  assets  of  a  foreign  corporation,  under  an 
agreement  that  the  property  and  assets  should  be  received  at  an 
agreed  price  in  excess  of  its  value  but  equaling  the  amount  of  the 
capital  stock  of  each  corporation,  which  was  the  same,  the  Illi- 
nois corporation  assuming  the  other's  obligations,  will  be  deemed 
paid,  as  against  creditors,  only  to  the  extent  of  the  net  value  of 
such  property  and  assets  in  excess  of  the  assumed  indebtedness. 

3.  Samb— statutory  liability  of  stockholder— effect  of  aitsignment  of  stock. 
Under  section  8  of  the  Corporation  act  (Rev.  Stat.  1874,  p.  287,)  each 
stockholder  is  liable  for  the  debts  of  the  corporation  to  the  extent 
of  the  amount  unpaid  upon  his  stock,  and  his  assignment  thereof 
does  not  release  him  from  such  liability. 

4.  Same — purchaser  without  notice  that  stock  is  not  fully  paid  is  not  liable 
for  unpaid  balance.  A  purchaser  or  assignee  of  stock  which  has  not 
been  fully  paid  is  not  liable  to  corporate  creditors  for  the  unpaid 
balance,  where  the  stock  was  issued  as  fully  paid  and  he  acquires 
the  same  in  good  faith,  without  notice. 

5.  SAiiE— purchaser  of  stock  with  notice  jointly  liable  with  seller.  A  pur- 
baser  or  assignee  of  stock  who  takes  the  same  with  notice  that  it 
is  not  paid  up  stock,  though  purporting  to  be  such,  is  jointly  liable 
with  the  seller  or  assignor  for  the  balance  unpaid. 

6.  Same— crcdrtor'«  knowledge  that  stock  was  not  fully  paid  does  not 
affect  his  rights.  The  right  of  a  corporate  creditor  to  enforce  lia- 
bility against  stockholders  who  have  not  paid  their  subscriptions 
in  full  is  not  dependent,  in  any  degree,  upon  his  knowledge,  at  the 
time  of  extending  credit,  that  such  subscriptions  were  or  were  not 
paid  in  full. 

Nat.  Bank  of  America  v.  Padjic  By.  Co.  66  111.  App.  320,  affirmed. 
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Appeal,  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  O.  H.  Horton,  Judge, 
presiding". 

Green,  Bobbins  &  Honore,  Edwin  Burritt  Smith, 
Wilson,  Moore  &  McIlvaine,  James  L.  High,  Herrick, 
ALX.EN,  BoYESEN  &  Martin,  and  John  P.  Wilson,  (A.  W. 
Green,  of  counsel,)  for  appellants. 

Walker  &  Eddy,  Moran,  Kraus  &  Mayer,  and  Win- 
ston &  Meagher,  (Edwin  Walker,  T.  A.  Moran,  and 
James  F.  Meagher,  of  counsel,)  for  appellees. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

This  was  a  bill  in  chancery  filed  by  Charles  F.  Morse, 
one  of  the  appellees,  against  the  appellants,  alleging  the 
insolvency  of  the  Pacific  Railway  Company,  a  corpora- 
tion organized  under  the  general  incorporation  laws  of 
this  State;  that  said  corporation  was  indebted  to  him; 
that  the  appellants  were  shareholders  of  its  capital  stock 
and  had  not  paid  in  full  their  subscriptions  to  the  cap- 
ital stock;  and  the  prayer  was  the  appellants  should  be 
made  defendants  to  the  bill,  and  each  required  to  pay  his 
pro  rata  share  of  the  amount  due  the  complainant,  to  the 
extent  of  the  unpaid  portion  of  stock  held  by  each  of  said 
defendants.  The  other  appellees  are  creditors  of  the 
said  Pacific  Railway  Company  who  filed  intervening  peti- 
tions, and  thereby  came  into  the  case  as  co-complainants 
with  the  said  original  complainant.  The  answers  of  the 
appellants,  in  substance,  were  that  the  subscriptions  to 
the  capital  stock  of  the  company  had  been  paid  in  full. 
The  cause  was  referred  to  a  master,  the  proofs  taken  and 
reported,  and  a  decree  entered  that  the  bill  be  dismissed 
for  want  of  equity.  The  case  came  by  appeal  to  the  Ap- 
pellate Court  for  the  First  District,  and  the  decree  of  the 
circuit  court  was  reversed  and  the  cause  remanded,  with 
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directions  as  to  the  further  course  to  be  pursued  by  the 
trial  court.  This  is  an  appeal  prosecuted  by  the  defend- 
ants to  the  said  bill  in  chancery  to  brings  the  judgment  of 
the  Appellate  Court  into  review  in  this  court. 

The  Pacific  Railway  Company  was  incorporated  under 
the  g-eneral  incorporation  laws  of  the  State  of  Illinois 
on  the  22d  day  of  August,  1889,  with  a  capital  stock  of 
$2,500,000,  divided  into  25,000  shares,  of  $100  each.  The 
entire  capital  stock  was  subscribed  by  five  of  the  appel- 
lants, to- wit,  John  J.  Mitchell,  C.  B.  Holmes,  Alexander 
Geddes,  James  L.  Houghteling  and  Morton  B.  Hull,  each 
of  whom  subscribed  for  5000  shares.  No  money  was  paid 
by  any  of  such  subscribers,  but  the  contention  of  appel- 
lants is  such  subscriptions  were  paid  in  full  by  the  trans- 
fer of  the  assets  and  shares  of  capital  stock  of  the  Los 
Angeles  Cable  Railway  Company,  a  corporation  organ- 
ized under  the  laws  of  the  State  of  California,  to  the  said 
Pacific  Railway  Company,  the  latter  c6mpany,  as  a  part 
of  the  transaction,  assuming  to  pay  the  indebtedness  of 
the  cable  company. 

It  appeared  from  the  proofs  the  said  cable  company 
was  incorporated  under  the  laws  of  the  State  of  Cali- 
fornia on  the  13th  day  of  July,  1887,  with  authority  to 
construct  a  cable  railway  in  the  city  of  Los  Angeles,  Cali- 
fornia; that  its  capital  stock  was  fixed  at  $2,500,000, 
divided  into  25,000  shares,  of  $100  each;  that  only  650 
shares  of  its  capital  stock  were  ever  subscribed  for  to  be 
paid  in  cash;  that  the  subscribers  thereto  were  as  fol- ' 
lows:  J.  P.  Crank  630  shares,  and  Charles  Freeman, 
S.  P.  Jewett,  S.  C.  Hubble  and  O.  J.  Hellman  each  five 
shares,  who  together  paid  only  the  sum  of  $6500  on  their 
subscriptions;  that  on  the  30th  day  of  July,  1887,  the 
said  cable  company  leased  three  lines  of  horse  railways 
in  the  city  of  Los  Angeles,  at  an  annual  rental  of  $10,000 
for  each  line,  and  by  the  further  terms  of  the  lease  as- 
sumed to  pay  the  indebtedness  of  the  three  lines  of  horse 
railways,  aggregating  the  sum  of  $90,000;  that  on  the  7th 
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day  of  May,  1888,  said  cable  railway  company  contracted 
to  acquire  the  capital  stock  of  the  said  horse  railways, 
paying  five  shares  of  its  capital  stock  for  each  share  of 
stock  of  the  said  horse  railway  companies;  that  on  the 
15th  day  of  September,  1887,  the  said  cable  company  exe- 
cuted a  mortgage  on  all  its  property,  including  the  lines 
of  horse  railways,  to  secure  its  bonds,  in  the  sum  of 
$1,500,000,  which  it  designed  to  place  upon  the  market 
for  sale,  and  such  bonds,  amounting  in  the  aggregate  to 
$836,000,  were  sold;  that  in  addition  to  this  bonded  debt 
the  company  had  contracted  other  obligations,  aggre- 
gating in  all  more  than  $2,000,000;  that  an  assessment  on 
the  stockholders  sufficient  to  raise  the  sum  of  $100,000 
was  levied  by  the  board  of  directors,  to  be  paid  Novem- 
ber 1,  1888;  that  while  the  affairs  of  the  cable  company 
were  thus  situated,  a  committee  representing  a  number, 
if  not  all,  of  the  appellants  visited  the  city  of  Los  An* 
geles  and  bought  a  large  block  of  the  stock  of  the  cable 
company,  paying  $32  per  share  for  each  share  of  the  face 
value  of  $100;  that  the  number  of  shares  so  purchased 
does  not  clearly  appear,  nor  does  the  record  disclose  the 
names  of  the  purchasers,  other  than  appellants  Holmes 
and  Mitchell,  but  it  seems  well  established  the  purchase 
was  consummated  by  a  committee  acting  for  themselves 
and  others,  and  that  the  number  of  shares  secured  con- 
stituted a  controlling  interest  in  the  company,  and,  coun- 
sel for  appellants  say,  constituted  about  three-fourths  of 
the  capital  stock;  that  appellants  Holmes  and  Mitchell 
were  elected  directors  of  the  cable  company  January  1, 
1889,  and  appellant  Holmes  was  elected  its  president 
February  1,  1889;  that  the  board  of  directors  authorized 
appellant  Holmes,  its  president,  to  borrow  money  for  the 
company  for  the  purpose  of  paying  its  floating  indebted- 
ness and  to  defray  the  expense  of  extending  the  lines  of 
the  company;  that  the  said  Holmes  borrowed, large  sums 
of  money  very  soon  thereafter,  the  aggregate  of  such 
loans  reaching  the  sum  of  $400,000  by  the  first  of  March, 
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1889;  that  of  this  amount  $350,000  was  applied  to  the 
construction  of  new  lines  or  extending  the  old  lines  of 
the  cable  company,  and  the  remainder  was  used  in  the 
payment  of  dividends  to  the  stockholders;  that  the  stock 
purchased  by  the  Chicago  parties,  who  are  appellants 
here,  was  held  by  J.  P.  Crank,  former  president  of  the 
cable  company,  to  whom  it  had  been  issued  in  exchange 
for  the  stock  of  certain  horse  railway  companies,  under 
an  arrangement  with  Crank  and  other  owners  of  the 
horse  railway  companies,  by  which  the  cable  company 
gave  five  shares  of  its  stock  for  each  share  of  horse  rail- 
way stock,  and  therefore  the  amount  paid  in  the  purchase 
of  the  stock  by  the  said  appellants  did  not  reach  the 
treasury  of  the  cable  company;  that  under  the  laws  of 
the  State  of  California  each  holder  of  the  cable  company 
stock  was  made  liable  for  his  pro  rata  portion  of  the  in- 
debtedness of  the  company;  that  while  the  entire  capital 
stock  of  the  cable  company,  to-wit,  $2,500,000,  has  been 
issued  as  fully  paid  up,  the  company  has  only  received 
from  its  shareholders  in  cash  $6500,  paid  in  upon  the 
organization  of  the  company,  and  $100,000  assessed  and 
paid  November  1,  1888,  being  the  first  and  only  assess- 
ment, and  had  repaid  to  them  $50,000  out  of  the  sums 
borrowed  by  Holmes,  the  remainder  of  the  stock  having 
been  disposed  of  by  the  transaction  between  the  cable 
company  and  its  president  and  others,  who  were  the  own- 
ers of  the  stock  of  the  horse  railway  companies,  wherein 
five  shares  of  the  stock  of  the  cable  company  were  valued 
as  equal  to  and  were  exchanged  for  one  share  of  the 
stock  of  the  horse  railway  companies,  the  cable  com- 
pany, in  addition,  assuming  to  pay  the  indebtedness  of 
the  horse  railway  companies  to  an  amount  approximating 
the  sum  of  $90,000;  that  at  the  opening  of  the  month  of 
August,  1889,  the  indebtedness  of  the  cable  company, 
floating  and  bonded,  had  reached,  and  probably  exceeded, 
the  sum  of  $2,000,000,  of  which  amount  $1,264,000  was 
not  bonded  but  partly  due  and  all  soon  to  mature,  and 
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the  fact  that  under  the  laws  of  the  State  of 
each  stockholder  was  personally  liable  for  his 
lare  of  the  indebtedness  of  the  corporation,  a 
those  owning  and  holding  shares  of  its  stock, 
thirty  to  forty  in  number,  including  appellant 
s  president,  and  J.  P.  Crank,  its  vice-president, 
ther  in  the  city  of  Chicago  on  the  5th  day  of 
389,  to  confer  as  to  the  situation;  that  the  re- 
ar deliberations  was  that  they  concluded  they 
ive  themselves  of  the  liability  created  by  the 
e  State  of  California  by  organizing  a  corpora- 
•  the  laws  of  the  State  of  Illinois,  having  a  like 
)ck  and  a  like  number  of  shares  of  stock  as  the 
pany,  and  transferring  the  assets  and  property, 
I  franchises  of  the  cable  company  to  the  pro- 
lois  corporation,  and  issuing  a  like  number  of 
stock  in  the  Illinois  corporation,  to  be  deemed 
full,  and  exchanging  the  same  with  the  hold- 
cable  company  stock  share  for  share,  and  it 
ed  an  Illinois  corporation  should  be  organized 
:ourse  pursued;  that  in  pursuance  of  such  con- 
ad  for  the  purpose  of  carrying  it  into  effect, 
the  appellants  who  had  participated  in  the 
f  said  holders  of  shares  in  the  cable  company, 
J  in  behalf  of  the  other  of  said  participants,  on 
ly  of  August,  1889,  filed  with  the  Secretary  of 
he  State  of  Illinois  the  statement  required  by 
of  chapter  32  of  the  Revised  Statutes  of  Illi- 
led  "Corporations," as  the  initiatory  step  in  the 
of  a  corporation  in  this  State,  ^and  received 
ipowering  them,  as  commissioners,  to  receive 
ons  to  the  capital  stock  of  a  corporation  to  be 
i  Pacific  Railway  Company,  to  the  amount  of 

,  and  on  the day  of  August,  1889,  they  re- 

at  they  had  obtained  subscriptions  for  the  en- 
nt  of  the  capital  stock,  and  that  a  meeting  of 
ribers  had  been  held,  and  John  J.  Mitchell, 
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Morton  B.  Hull,  Alexander  Geddes,  James  L.  Houg-htel- 
ing  and  Charles  B.  Holmes  had  been  elected  directors. 

It  will  be  observed  that  all  of  said  persons  so  selected 
as  directors  are  appellants,  and  were  stockholders  in  the 
cable  company,  and  that  Mitchell  and  Holmes  were  di- 
rectors of  said  cable  company  and  that  Holmes  was  its 
president.  It  also  appears  from  the  testimony  that  the 
only  subscribers  to  the  capital  stock  of  the  said  Pacific 
company  were  the  said  five  persons  reported  as  having^ 
been  selected  as  directors,  each  of  whom  subscribed  for 
5000  shares  of  the  capital  stock  but  paid  nothing^  for  said 
stock,  and  were  not  to  pay  anything,  but  were  to  simply 
hold  the  shares  until  they  should  be  exchanged  for  like 
numbers  of  shares  in  the  stock  of  the  cable  company.   . 

Said  subscriptions  to  the  capital  stock  of  the  Pacific 
company  having  been  entered,  the  said  Holmes,  as  presi- 
dent of  the  cable  company,  and  the  said  Holmes,  Mitchell, 
Houghteling,  Hull  and  Geddes,  assuming  to  act  as  di- 
rectors of  the  Pacific  Railway  Cpmpany,  without  waiting 
for  the  issuance  of  articles  of  incorporation,  prepared  and 
sent  to  each  stockholder  of  the  cable  company  the  follow- 
ing circular  letter: 

•'Important  to  Shareholders  of  the  Los  Angeles 
Cable  Railway  Company. 

Chicago,  111.,  August  15,  1889. 
**Dear  Sir — Every  shareholder  in  any  corporation  or- 
ganized under  the  laws  of  California  is  responsible  for  a 
pro  rata  proportion  of  all  indebtedness  incurred  by  the 
corporation  during  the  time  that  he  is  a  stockholder  of 
record  therein;  nor  is  the  obligation  relieved  by  the  sale 
and  transfer*  of  the  stock,  but  he  remains,  during  the  life 
of  the  corporation,  personally  liable  for  such  a  propor- 
tion of  the  indebtedness  incurred  while  he  was  a  share- 
holder as  the  amount  of  his  stock  bears  to  the  entire 
capital  stock  of  the  corporation.  California  is  the  only 
State  in  the  Union  which  has  such  a  peculiar  law. 
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neeting  of  gentlemen  who  are  stockholders  in 
ngeles  Cable  Railway  Company,  and  represent- 
e  majority  in  the  stock  of  that  company,  held 
ind  Pacific  Hotel  in  this  city  on  the  5th  inst., 
r  was  thoroug-hly  discussed,  and  it  was  unani- 
solved  that  a  corporation  be  org^anized  under 
)f.  the  State  of  Illinois,  with  $2,500,000  of  cap- 
being"  the  same  amount  of  the  capital  stock  of 
.ngeles  Cable  Railway  Company,  and  that  all 
•  shares  in  the  latter  company  be  requested  to 
their  shares  for  an  equal  number  in  the  Illinois 
m.  The  capital  stock  of  the  latter  company 
11  paid,  inasmuch  as  it  holds  as  its  assets  the 
)ck  of  the  Los  Angeles  Cable  Railway  Company, 

0  it  at  the  agreed  price  of  $2,500,000.  In  this 
Illinois  company,  as  a  corporation,  becomes 
e  under  the  laws  of  California,  and  not  the  indi- 
ders  of  the  Los  Angeles  stock,  and  the  Individ- 
lolders  will  in  this  way  be  relieved  of  personal 
;vhich,  though  it  may  be  regarded  by  some  as 
)es  nevertheless  exist,  and  in  case  many  years 

after  the  present  stockholders  have. disposed 
oldings,  the  road  shall  fall  into  incompetent 
nto  the  ownership  of  those  who  might  not  prop- 

1  its  indebtedness,  the  tangible  property  of  the 
night  be  sold  for  a  much  less  amount  than  would 
)onded  indebtedness,  and  in  that  case  the  pres- 
olders  would  be  personally  responsible  for  their 
nount  of  such  deficiency.  It  is  proposed  to  pay 
the  proceeds  from  the  sale  of  bonds  of  the  new 
hereinafter  described,  all  indebtedness  for  con- 
md  equipment,  leaving  absolutely  no  liability, 
prospective,  resting  upon  the  stockholders  who 
their  stock  as  suggested  above. 

er  difficulty  has  also  been  encountered,  namely: 
trust  deed  was  issued  by  the  former  owners  of 
;  was  believed  that  $1,500,000,— the  limit  of  said 
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trust  deed, — would  be  sufficient  to  construct  the  twenty 
miles  of  cable  road  which  is  now  almost  finished;  but  the 
actual  cost  of  such  construction  will  be  about  $2,000,000, 
and  in  a  city  which  has  grown  from  10,000  people  eight 
years  ago  to  some  88,000  people  at  the  present  time,  it  is 
almost  certain  that  additional  cars,  and  probably  exten- 
sions of  lines,  will  be  required  in  the  near  future,  and  no 
provisions  whatever  were  made  for  this  under  the  trust 
deed  heretofore  issued.  Consequently,  at  the  meeting 
held  on  the  5th  inst.,  it  was  the  unanimous  opinion  of  the 
gentlemen  present  that  when  the  new  corporation  should 
be  organized,  an  issue  of  §2,500,000  of  bonds  should  be 
provided  for,  secured  by  suitable  trust  deed,  $836,000  of 
these  bonds  not  to  be  issued  by  the  trustee,  except  for 
the  purpose  of  taking  up  and  canceling  an  equal  amount 
of  the  bonds  of  the  Los  Angeles  Cable  Railway  Company, 
that  amount  being  all  of  the  bonds  of  that  company  which 
have  been  sold,  and  that,  after  reserving  the  said  $836,000 
in  the  hands  of  the  trustee,  bonds  be  issued  for  an  amount 
sufficient  to  pay  the  cost  of  constructing  the  cable  road 
and  properly  equipping  it,  and  the  balance  of  the  bonds, 
amounting  in  round  numbers  to  $500,000,  be  not  issued, 
except  at  such  times  and  in  such  amounts  as  in  the  judg- 
ment of  the  board  of  directors  of  the  new  company  shall 
be  necessary  to  meet  the  payment  of  such  additional 
equipment  and  extensions  as  the  interest  of  the  new  com- 
pany shall  render  desirable. 

"It  is  believed  that  every  shareholder  of  the  Los  Angeles 
Cable  Railway  Company  will  see  that  it  wfor  his  interest  to  join 
tcitJi  the  majority  in  carrying  out  this  arrangement^  as  by  so 
doing  hjR  retains  p^'ecisely  the  same  relation  to  the  property  that 
he  noio  does,  lie  does  not  lose  anything  lohatever^  but  is  at  the 
same  time  relieved  of  personal  liability  in  the  premises.  If  any 
shareholder  does  not  see  it  to  be  for  his  interest  to  join 
in  this  arrangement,  the  only  method  of  paying  the  present 
floating  indebtedness  (which,  upon  the  completion  of  the 
construction  now  in  hand,  on  or  about  the  1st  day  of  Sep- 
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tember,  will  reach  tbe  sum  of  $1,200,000,)  will  be  to  follow 
the  method  prescribed  by  the  laws  of  California,  namely, 
to  assess  the  stock  a  suflScient  amount  to  pay  the  indebt- 
edness. This  assessment  will  be  paid  by  the  new  corpo- 
ration for  all  those  persons  who  shall  have  exchanged 
their  stock  for  stock  in  the  Illinois  corporation,  and  per- 
sons holdinjj  stock  in  the  Los  Angeles  Cable  Railway 
Company,  and  not  exchanged  for  stock  in  the  Illinois 
company,  will  be  obliged  to  pay  the  assessment  on  their 
stock,  or  the  same  will  be  sold  to  pay  said  assessment, 
according  to  the  statute  in  such  cases  made  and  provided. 

"In  pursuance  of  the  recommendation  made  at  the 
meeting  as  indicated  above,  a  new  corporation  has  been 
organized  under  the  laws  of  the  State  of  Illinois,  entitled 
*The  Pacific  Railway  Company, '  with  the  following  named 
persons  as  directors  for  the  first  year,  viz.:  John  J. 
Mitchell,  Morton  B.  Hull,  Alexander  Geddes,  James  L. 
•  Houghteling  and  Charles  B.  Holmes. 

"In  this  connection  it  may  be  of  interest  to  add  that 
the  construction  has  been  pushed  with  great  energy,  and 
the  entire  plant  will  be  finished  about  the  1st  of  Septem- 
ber, and  it  is  fully  believed  that  the  expectations  en- 
tertained of  the  property  from  the  beginning  (that  the 
earnings,  after  paying  all  operating  expenses  and  inter- 
est charges,  will  be  sufficient  to  pay  handsome  dividends,) 
will  be  realized.  The  first  section  of  cable  line,  extend- 
ing from  Grand  avenue  and  Seventh  street  to  the  center 
of  the  city,  was  opened  on  the  8th  day  of  June  last,  and 
has  operated  continuously  ever  since  without  a  single 
moment's  delay,  and  without  requiring  any  change  to  be 
made  in  machinery  or  other  parts  of  the  plant.  The  sec- 
ond section,  running  from  the  center  of  the  city  to  Boyle 
Heights,  was  opened  to  the  public  on  the  3d  day  of  the 
present  month,  and  is  operating  with  equal  satisfaction. 
The  balance  of  the  road,  including  the  extensions,  is  al- 
most completed,  and  will  be  in  the  very  best  condition  to 
take  care  of  the  vast  volume  of  travel  which  it  is  believed 
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the  road  will  secure,  not  only  from  the  present  residents 
of  Los  Angeles,  but  from  the  multitude  of  visitors  who 
will  make  that  city  their  winter  home. 

"If  the  plan  outlined  above  meets  your  approval,  you 
are  requested  to  forward  to  the  undersig-ned,  at  your 
earliest  convenience,  the  certificates  of  stock  held  by  you 
in  the  Los  Angeles  Cable  Railway  Company,  endorsed  in 
blank  on  the  back,  and  upon  receipt  of  the  same  there 
will  be  forwarded  to  you  certificates  of  stock  in  the  new 
corporation  for  the  same  number  of  shares  as  was  sur- 
rendered by  you  in  the  old.  If  any  point  in  the  foregoing 
statement  is  not  made  sufficiently  clear  we  shall  be  most 
happy  to  answer  any  inquiries  you  may  be  pleased  to 

"Respectfully  yours, 

C.  B.  Holmes,  President,  etc, 
"We  concur  in  the  foregoing: 

John  J.  Mitchell, 
James  L.  Houqhteling, 
Morton  B.  Hull, 
Alexander  Geddes, 
Charles  B.  Holmes, 
Directors  Pacific  Railway  Co,** 

The  certificate  of  incorporation  of  the  Pacific  Railway 
Company  was  issued  on  the  22d  day  of  August,  1889,  and 
on  the  following  day  the  persons  whose  names  appeared 
as  directors  in  the  circular  letter  which  was  issued  on  the 
loth  of  August,  some  eight  days  before  the  company  was" 
organized,  were  named  as  directors,  and  they  selected  as 
president  of  the  said  Pacific  company  said  C.  B.  Holmes, 
who  was  at  the  same  time  president  of  said  cable  com- 
pany, and  by  resolution  directed  their  said  president,  as 
president,  to  enter  into  negotiations  with  the  cable  rail- 
way company,  of  which  he  was  also  president,  for  the 
transfer  of  the  property,  assets  and  franchises  of  the 
cable  company  to  the  Illinois  corporation,  in  accordance 
with  the  scheme  adopted  at  the  meeting  of  the  stock- 
holders of  the  cable  company  at  Chicago  on  the  5th  day 
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of  August,  as  hereinbefore  set  forth.  Holmes  took  no 
steps  to  exercise  the  authority  to  negotiate  with  the 
cable  company,  thus  conferred  upon  him,  until  the  7th 
day  of  October,  1889,  but  in  the  meantime  stockholders 
of  the  cable  company,  or  the  greater  number  of  them, 
had  responded  to  the  circular  letter  hereinbefore  set  out, 
and  the  greater  part  of  the  stock  of  the  two  companies 
had  been  exchanged. 

On  the  said  7th  day  of  October,  1889,  Holmes,  as  presi- 
dent of  the  Illinois  corporation,  made  a  formal  proposi- 
tion, as  authorized  by  the  board  of  directors  of  the  Hlinois 
corporation,  for  the  transfer  of  the  assets,  property  and 
franchises  of  the  cable  company  in  exchange  for  stock  in 
the  Illinois  corporation,  the  obligations  and  indebtedness 
of  the  cable  company  to  be  assumed  by  the  said  Illinois 
corporation.  The  proposition  was  accepted  by  telegram 
on  the  day  it  was  received  or  on  the  following  day.  The 
plan  of  exchanging  the  stock  of  the  two  companies  was 
carried  into  execution,  and  instruments  were  at  once  ex- 
ecuted purporting  to  transfer  the  assets,  property  and 
franchises  of  the  cable  company  to  the  Pacific  company, 
but  the  control  and  management  of  the  cable  and  horse 
railways  in  Los  Angeles  were  retained  by  the  officials  of 
the  California  corporation,  and  the  earnings  paid  into  its 
treasury,  until  some  time  in  the  following  April. 

The  Pacific  Railway  Company  became  insolvent,  and 
George  M.  Bogue  was  appointed  receiver  on  the  19th  day 
of  January,  1891,  and  this  proceeding  was  instituted  by 
the  appellees,  who  are  creditors  of  the  Pacific  Railway 
Cgmpany,  against  the  appellants,  who  are,  as  it  is  al- 
leged, holders  and  owners  of  its  stock,  to  enforce  lia- 
bility under  the  provisions  of  section  25  of  chapter  32  of 
the  Revised  Statutes,  entitled  "Corporations,"  to  require 
the  said  appellants  to  pay  his  and  their  pro  rata  share 
of  the  debts  due  from  the  said  Pacific  Railway  Company 
to  the  extent  the  stock  held  by  appellants  was  unpaid. 
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The  judgment  of  the  Appellate  Court  is  as  follows: 
"On  this  day  come  again  the  said  parties,  and  the  court 
having  diligently  examined  and  inspected  as  well  the  rec- 
ord and  proceedings  aforesaid  as  the  matters  and  things 
therein  assigned  for  error,  and  being  now  sufficiently  ad- 
vised of  and  concerning  the  premises,  are  of  the  opinion 
that  in  the  record  and  proceedings  aforesaid,  and  in  the 
rendition  of  the  decree  aforesaid,  there  is  manifest  error. 
Therefore,  it  is  considered  by  the  court  that  for  that  error, 
and  others,  in  the  record  and  proceedings  aforesaid,  the 
decree  of  the  circuit  court  of  Cook  county  in  this  behalf 
rendered  be  reversed,  annulled,  set  aside  and  wholly  for 
nothing  esteemed,  and  that  this  cause  be  remanded  to  the 
circuit  court  of  Cook  county,  with  directions  to  cause  to 
be  taken  an  account  of  the  debts  owing  by  the  Pacific 
Railway  Company,  and  to  whom,  and  of  the  fair  actual 
value  of  the  property  the  company  received  for  its  stock 
at  the  time  the  said  property  was  so  received,  and  treat 
the  stock  as  paid  to  the  extent  of  such  value,  and  when 
such  account  is  taken,  to  enter  a  decree  charging  the 
stockholders;  respectively,  with  their  pro  rata  share  of 
such  debts  of  the  company  to  the  extent  of  the  unpaid,  if 
any,  portion  of  their  stock,  respectively,  after  exhausting 
the  assets  of  the  company,  as  provided  in  section  25  of  an 
act  concerning  corporations,  approved  April  18,  1872." 

The  proposition  first  advanced  in  behalf  of  the  appel- 
lants in  support  of  their  contention  the  judgment  of  the 
Appellate  Court  should  be  reversed  is,  that  the  cable  com- 
pany contracted  to  sell,  and  sold,  its  assets  of  every 
description  to  the  Pacific  company,  and  the  value  of  the 
property  and  assets  so  sold  was  fixed  by  the  terms  and 
conditions  of  the  contract  of  sale  entered  into  between 
the  corporate  bodies,  and  that,  by  force  of  the  obligations 
of  that  contract,  the  Pacific  company  became  bound  to 
accept,  and  did  accept,  the  net  assets,  property,  fran- 
chises, etc.,  of  the  cable  company  in  full  payment  of  the 
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shares  of  its  capital  stock  issued  to  and  he 
pellants  and  other  holders  of  shares  of  the 
cable  company,  and  that  the  Pacific  comp 
bound,  the  creditors  of  that  company  are 
bound  by  the  contract  between  said  corpor£ 
less  said  creditors  affirmatively  establish 
was  fraudulent  and  void.  The  appellants  i 
fraud  is  wanting,  and  that  therefore  the  Aj 
erred  in  directing  that  the  actual  value  of 
received  by  the  Pacific  company  should  b 
by  proof,  and  the  stock  issued  by  the  Pa( 
be  deemed  paid  only  to  the  extent  of  the  a< 
said  assets,  property  and  effects  of  the  cabl 
We  entertain  no  doubt  but  that  a  corpo 
ized  under  the  laws  of  Illinois  may  issue 
capital  stock  in  payment  for  property  of  si 
as  it  may  lawfully  possess  and  use,  and  mi 
the  subscriber  as  to  the  value  of  such  prope 
the  agreement  is  made  in  good  faith  and  ir 
of  judgment  f  airl}'^  and  honestly  directed.  W 
ever,  think  the  transaction  which  resulted  i 
of  the  assets  and  effects  of  the  cable  compa 
cific  company  had  any  effect  to  fix  the  pri( 
such  assets  and  effects,  or  that  it  constitut 
of  bargain  and  sale.  The  facts  disclosed 
holders  of  shares  of  stock  in  the  cable  com; 
of  the  embarrassed  financial  condition  of 
and  of  the  provisions  of  the  statutes  of  the 
fornia  making  them  personally  liable  for  tl 
of  the  company  in  proportion  as  their  share 
capital  stock,  were  much  concerned,  and 
financial  loss  would  be  entailed  upon  ther 
such  apprehensions,  a  number  of  such  owr 
of  stock,  among  them  the  president,  vice-] 
several  members  of  the  board  of  directors  oJ 
tion,  held  a  meeting  in  the  city  of  Chicago  ( 
of  August,  1889,  for  the  purpose  of  takin: 
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g^ether  as  to  the  situation,  and  of  falling  upon  or  devising", 
if  possible,  some  plan  or  course  of  action  by  which  they 
might  free  themselves  from  the  obligations  imposed  upon 
them  by  the  laws  of  the  State  of  California.  The  statutes 
of  Illinois  do  not  cast  upon  holders  of  stock  in  corpora- 
tions created  in  this  State  the  obligation  to  pay  the  debts 
of  the  corporation,  as  do  the  laws  of  California,  and  it 
occurred  to  them  the  creation  of  a  corporation  in  Illinois, 
and  the  transfer  of  the  property  and  effects  of  the  cable 
company  to  it  by  means  of  an  exchange  of  the  stock  of 
the  cable  company  for  stock  of  the  proposed  Illinois  com- 
pany, would  enable  them  to  abandon  the  California  cor- 
poration and  relieve  themselves  of  the  statutory  liability 
resting  upon  them  as  stockholders  in  ^  corporation  organ- 
ized under  the  laws  of  that  State,  while  they  would  hold 
and  retain  such  property  and  effects  as  stockholders  in 
the  Illinois  company.  They  proceeded  without  delay  to 
carry  the  scheme  into  execution,  the  first  step  being  the 
issuance  of  the  circular  letter  hereinbefore  set  out.  On  the 
9th  day  of  August  certain  of  their  number,  including  the 
president  of  the  cable  company  and  at  least  one  member 
of  its  board  of  directors,  applied  to  the  Secretary  of  State 
of  the  State  of  Illinois  for  a  license  authorizing  them, 
as  commissioners,  to  receive  subscriptions  to  the  capital 
stock  of  the  proposed  new  corporation,  to  be  called  the 
Pacific  Railway  Company,  and  immediately  on  receipt  of 
such  license  such  persons  subscribed  for  the  entire  cap- 
ital stock,  which  they  fixed  at  the  same  sum  and  divided 
into  the  same  number  of  shares  as  the  capital  stock  of 
the  California  corporation.  They  paid  nothing  upon  such 
subscriptions.  The  subscriptions  were  nominal,  in  fact, 
and  only  for  the  purpose  of  accomplishing  a  pretended 
compliance  with  the  statute,  in  order  to  obtain  a  speedy 
organization  of  the  corporation.  Without  waiting,  how- 
ever, for  the  actual  organization  of  the  Illinois  corpora- 
tion, the  same  persons  who  were  acting  as  commissioners 
to  secure  subscriptions  to  its  capital  stock,  one  of  whom 
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was  the  president  of  the  cable  company,  another  a  di- 
rector in  that  company  and  all  shareholders  therein,  pre- 
pared and  sent  to  each  holder  of  stock  in  the  California 
corporation  the  circular  letter  hereinbefore  set  out,  the 
purpose  of  which  was  to  hasten  the  surrender  of  the  stock 
in  the  California  company,  in  order  that  it  might  pass  out 
of  existence  before  some  act  of  insolvency  occurred  which 
would  fasten  upon  its  stockholders  liability  to  respond 
to  its  creditors  as  provided  by  the  laws  of  that  State. 
The  Illinois  corporation  was  organized  August  23,  1889. 
The  board  of  directors,  on  the  day  the  organization  was 
perfected,  elected  as  president  of  the  company  one  C.  B. 
Holmes,  who  was  also  president  of  the  California  com- 
pany, and  authorized  him  to  negotiate  with  the  California 
company  for  the  purchase  of  its  assets  and  property,  to 
be  paid  for  in  shares  of  the  stock  of  the  Illinois  corpora- 
tion, and  the  corporate  functions  of  the  Illinois  company 
were  at  once  employed  in  the  discharge  of  the  sole  mis- 
sion and  purpose  of  its  creation,  namely,  to  secure  the 
substitution  of  its  stock  for  the  stock  of  the  cable  com- 
pany. The  efforts  in  this  direction  were  pursued  with 
such  vigor  that  the  greater  portion  of  the  stock  in  the 
cable  company  was  exchanged  for  stock  in  the  Illinois 
company  before  the  president  of  the  Illinois  company  (he 
being  at  the  same  time  president  of  the  cable  company) 
exercised  the  authority  vested  in  him  by  the  board  of 
directors  to  submit  a  proposition  to  the  cable  company 
for  the  purchase,  by  way  of  exchange  of  shares  of  stock, 
of  its  assets  and  property,  but  the  proposition  for  such 
exchange  was  finally  made  by  letter  on  the  7th  day  of  Oc- 
tober, 1889,  and  was  accepted  by  telegram  on  the  same 
day  or  the  next  day  after  the  letter  reached  the  cable 
company.  The  entire  stock  of  the  Pacific  company  was 
issued  and  exchanged  for  the  stock  of  the  cable  company, 
though  the  lines  of  street  railway  in  Los  Angeles  re- 
mained in  the  control  of  the  officers  of  the  cable  company 
and  the  earnings  thereof  were  paid  into  the  treasury  of 
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the  cable  company  for  a  period  of  more  than*  five  months 
after  the  transaction,  which  counsel  for  appellants  con- 
tend was  a  contract  of  bargain  and  sale,  had  been  fully- 
executed. 

It  is  perfectly  clear  this  transaction  is  lacking  in  the 
material  elements  of  a  contract  of  purchase  and  sale.  In 
the  eye  of  equity  the  stockholders  of  the  cable  company 
were  ^he  owners  of  the  property  of  the  company,  and 
the  corporation  but  a  mere  fiction,  created  for  the  pur- 
pose of  representing  as  a  collective  body  the  individual 
corporators.  These  corporators  did  not  part,  and  did 
not  intend  to  part,  with  any  right  of  ownership  by  force 
of  the  transaction  relied  upon  to  constitute  a  sale.  After 
the  completion  of  the  transaction  these  corporators  or 
stockholders  remained  owners  of  the  same  interest  and 
right  in  the  same  property  which  they  possessed  before 
its  inception,  and  it  is  wholly  immaterial,  in  an  equi- 
table point  of  view,  that  such  right  and  interest  therein 
are  held  under  a  different  certificate  of  stock  from  that 
which  formerly  constituted  the  evidence  of  their  owner- 
ship. The  real  purpose  was  to  abandon  the  California 
corporation  as  the  representative  for  them,  collectively, 
and  to  create  another  artificial  body— an  Illinois  corpo- 
ration— to  serve  them  in  that  capacity  in  the  future.  To 
paraphrase  what  was  well  said  when  a  similar  question 
was  before  the  Court  of  Appeals  of  the  State  of  New 
York,  {People  v.  Ballard,  134  N.  Y.  269,)  it  was  a  corporate 
burial  in  California  for  resurrection  in  Illinois.  The  res- 
urrection, however,  involved  that  measure  of  personal 
liability  which  the  statute  of  Illinois  attaches  to  the 
ownership  of  shares  of  the  capital  stock  of  a  corporation 
created  under  the  laws  of  Illinois.  This  liability  is  cre- 
ated by  section  8  of  chapter  32  of  the  Revised  Statutes, 
which  provides  "each  stockholder  shall  be  liable  for  the 
debts  of  the  corporation  to  the  extent  of  the  amount  that 
may  be  unpaid  upon  the  stock  held  by  him."  The  Pacific 
company  received  the  property  and  effects  of  the  cable 
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company  and  assumed  to  pay  the  obligations  of  the  latter 
company.  An  accounting  as  to  the  value  of  such  property 
and  effects  and  of  its  obligations  to  its  creditors  will  de- 
termine the  net  value  of  the  property  and  effects  received 
by  the  Pacific  company.  In  so  far  as  the  property  and 
effects  of  the  cable  company  exceeded  the  indebtedness 
of  the  company,  the  stock  in  the  Pacific  company  should 
be  deemed  paid.  Therefore  the  position  of  each  appellant 
who  held  stock  interest  in  the  California  corporation  is, 
that  instead  thereof  he  is  the  holder  of  stock  in  the  Illi- 
nois corporation  paid  up  to  the  extent  of  the  net  value 
of  his  interest  in  the  property  and  effects  which  were 
transferred  from  the  California  corporation  to  its  suc- 
cessor, the  Illinois  corporation,  and  to  that  extent  only, 
and  therefore  liable  to  the  creditors  of  the  latter  corpo- 
ration to  the  extent  his  stock  is  unpaid. 

It  is  idle  to  contend  the  value  of  the  property  and 
effects  so  transferred  was  fixed  and  settled  by  the  trans- 
action which  is  denominated  a  sale.  There  was  no  sale, 
but  simply  an  agreement  entered  into  by  and  between 
holders  of  the  stock  of  the  cable  company  that  they  would 
transfer  their  stock  interest  to  themselves,  as  stock- 
holders in  the  Pacific  company,  and  that  the  latter  cor- 
poration should  be  their  business  representative.  In 
pursuance  of  this  agreement  the  parties  thereto  caused 
the  Pacific  Railway  Company  to  be  created.  They  were 
the  only  subscribers  to  its  stock,  and  its  officers  and 
directors  were  of  their  body  and  chosen  for  the  express 
purpose  of  acting  in  their  behalf.  From  every  equitable 
point  of  view  the  Pacific  company  was  but  the  represen- 
tative of  the  stockholders  of  the  cable  company,  and  the 
terms  and  conditions  of  the  transfer  but  such  as  they 
agreed  upon  among  themselves,  and  of  no  further  bind- 
ing force.  The  value  of  the  property  owned  by  them  as 
a  collective  body,  the  title  whereof  they  transferred  to 
the  Illinois  corporation,  was  wholly  unimportant  and  did 
not  enter  into  their  consideration,  the  only  concern  being 
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that  the  relative  interests  of  the  individual  stockholders 
therein  should  be  preserved.  That  was  accomplished  by 
giving^  the  Illinois  corporation  the  same  capital  stock  as 
had  the  California  company,  and  dividing  it  into  shares 
of  the  same  face  value,  and  exchanging"  the  shares  of  the 
two  companies,  share  for  share,  without  reference  to  the 
value  of  the  property  represented  by  such  shares,  giving 
to  each  shareholder  the  same  number  of  shares  in  the 
new  corporation  that  he  had  had  in  the  old. 

The  rule  of  liability  we  have  declared,  it  will  be  ob- 
served, is  that  which  attaches  to  those  who  were  owners 
of  the  stock  in  the  cable  company  which  they  exchanged 
for  shares  in  the  Pacific  company.  The  same  rule  will 
also  apply  to  any  purchaser  or  assignee  of  the  shares  in 
the  Pacific  company  who  acquired  the  shares  with  notice 
of  the  facts  relative  to  the  mode  and  manner  or  purpose 
of  its  issue.  The  rule  as  to  an  assignee  who  purchased 
in  good  faith  and  without  notice  is  laid  down  in  Coleman 
V.  Howe,  154  111.  438,  as  follows  (p.  471):  "A  purchaser  or 
assignee  of  stock  which  has  not  been  fully  paid  does  not 
become  liable  to  the  corporate  creditors  for  the  unpaid 
balance,  where  the  stock  has  been  issued  as  fully  paid, 
and  he  has  acquired  the  same  in  good  faith,  and  without 
notice  that  it  has  not  been  fully  paid." 

Where  stock  which  has  not  been  fully  paid,  but  which 
was  issued  as  paid  up  stock,  is  sold  to  a  bona  fide  pur- 
chaser without  notice  that  it  is  not  fully  paid,  the  remedy 
of  the  creditor  is  preserved  against  the  assignor  of  such 
stock  by  the  provisions  of  section  8,  of  chapter  32,  of  the 
Revised  Statutes,  entitled  "Corporations,"  which  provides 
no  assignor  of  unpaid  stock  shall  be  released  from  his 
obligation  to  the  creditors  by  reason  of  his  assignment  of 
the  stock.  Hence,  if  any  of  the  owners  of  stock  in  the 
Pacific  company  who  obtained  the  same  in  exchange  for 
cable  company  stock  held  by  them,  assigned  the  same  to 
an  innocent  purchaser  or  assignee,  the  obligation  of  such 
assignor,  under  the  statute,  to  the  creditors  of  the  Pacific 
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company,  remains  in  as  full  force  as  tboug^h  he  still 
owned  the  stock,  and  if  his  assignee  received  the  stock 
with  notice  that  it  was,  as  we  have  held,  in  part  unpaid, 
both  assignor  and  assignee  are,  by  the  force  and  effect 
of  the  provisions  of  said  section  8,  liable  to  respond  to 
creditors.  Nor  is  this  liability  in  anywise  affected  by 
the  fact  the  creditor  knew,  or  did  not  know,  when  he  ex- 
tended credit  to  the  corporation,  that  the  stock  was  in 
part  unpaid.  The  liability  of  the  stockholder  is  estab- 
lished by  the  statute  for  the  purpose  of  securing  to  the 
creditor  the  benefit  of  the  entire  fund  which,  in  the  con- 
templation of  the  statute,  will  be  created  by  subscrip- 
tions to  the  capital  stock  of  the  corporation.  The  right 
of  a  creditor  to  avail  himself  of  this  liability  of  a  stock- 
holder arises  out  of  the  fact  the  stockholder  has  not,  as 
the  statute  requires,  paid  the  full  amount  of  his  subscrip- 
tion to  the  capital  stock  of  the  corporation,  and  the  right 
is  in  nowise  impaired  by  the  fact  that  the  creditor  knew, 
or  did  not  know,  the  stockholder  was  in  default. 

Counsel  for  the  appellants  cite  adjudicated  cases 
wherein  it  has  been  held  that  where  subscriptions  to  the 
capital  stock  of  a  corporation  was  paid  in  property  which 
was  received  by  the  corporation  as  in  full  payment  of 
the  subscription  to  its  capital  stock,  such  payment  is,  so 
far  as  the  corporation  is  concerned,  payment  in  full,  and 
the  corporation  can  enforce  no  further  demand  against 
the  stockholder,  and  that  a  creditor  of  the  corporation 
stands  in  no  different  position  from  the  corporation,  un- 
less a  fraud  was  committed  on  him  by  the  arrangement 
between  the  corporation  and  the  stockholder  which  oper- 
ated to  deprive  him  of  some  security  upon  which  he  had 
relied  when  he  extended  credit  to  the  corporation;  and 
also  an  expansion  of  the  same  doctrine,  that  if  the  cred- 
itor knew,  when  he  gave  credit  to  the  corporation,  the 
stock  had  been  issued  as  full  paid  in  payment  for  prop- 
erty purchased  by  the  corporation,  or  had  means  of  ac- 
quiring such  knowledge,  the  creditor  would  stand  in  no 
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better  position  than  the  corporation,  and  could  only  en- 
force liability  against  the  stockholder  in  case  the  corpo- 
ration could  recover  from  such  stockholder.  We  think 
the  doctrine  of  these  cases  has  no  application  as  against 
the  express  declaration  of  our  statute  that  the  creditor 
shall  be  invested  with  a  right  to  recover  if  the  stock 
has  not  been  fully  paid.  The  legislative  intent  was,  that 
any  amount  unpaid  upon  subscription  to  the  capital  stock 
of  a  corporation  should  constitute  a  fund,  to  which  a 
creditor  of  the  corporation  might  resort  to  obtain  sat- 
isfaction of  his  demand  against  the  corporation.  We 
hold,  therefore,  that  under  our  statute  the  right  of  a 
creditor  to  enforce  liability  against  one  who  has  sub- 
scribed for  stock  in  a  corporation  and  has  not  paid  his 
subscription  in  full,  is  not  dependent,  in  any  degree,  up- 
on the  knowledge  possessed  by  the  creditor  that  such 
subscription  was  or  was  not  paid  in  full.  If  unpaid  to 
the  corporation  it  must  be  paid  to  the  creditor. 

The  judgment  of  the  Appellate  Court  that  the  decree 
of  the  circuit  court  of  Cook  county  be  reversed  and  that 
the  cause  be  remanded  to  said  circuit  court  is  affirmed, 
but  its  directions  to  said  circuit  court  are  modified,  and 
the  said  circuit  court  is  directed  to  cause  to  be  taken  an 
account  of  the  debts  owing  by  the  Pacific  Railway  Com- 
pany, and  to  whom,  and  of  the  fair  actual  value  of  the 
property  the  company  actually  received  for  its  stock  at 
the  time  the  said  property  was  so  received,  and  of  the  in- 
debtedness of  the  cable  company  which  the  Pacific  com- 
pany became  liable  to  pay,  and  treat  the  stock  as  paid  to 
the  extent  such  value  of  the  property  received  exceeded 
the  sum  of  the  indebtedness  assumed,  and  when  such  ac- 
count is  taken,  to  enter  a  decree  charging  the  appellants 
who  obtained  stock  in  the  Pacific  Railway  Company  in 
exchange  for  stock  in  the  Los  Angeles  Cable  Railway 
Company,  and  those,  if  any,  who  obtained  stock  in  the 
Pacific  Railway  Company  by  assignment  from  former 
owners,  having  at  the  time  notice  that  such  stock  was 
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the  Pacific  Railway  Company  in  exchange  for 
:  in  the  Los  Angeles  Cable  "Railway  Company, 
hat  it  was  not  in  fact  paid  in  full  by  the  sub- 
espectively,  with  their  j)ro  rata  share  of  such 
le  company  to  the  extent  of  the  unpaid,  if  any, 
their  stock,  respectively,  after  exhausting  the 
the  company,  as  provided  in  section  25  of  the 
rning  corporations,  approved  April  18,  1872. 
in  this  court  will  be  adjudged  against  the  ap- 

Judgment  affirmed. 


Samuel  B.  Lingle,  Trustee, 

V, 

The  City  op  Chicago. 

Opinion  filed  April  21,  1898, 

\.L  ASSESSMENTS— paroi  proof  of  publication  of  notice  may 
le  fact  that  the  statute  makes  the  publisher's  certifi- 
ishing  notice  of  application  for  confirmation  evidence 
ication  does  not  exclude  parol  evidence  of  that  fact. 
-parol  proof  of  publication  is  admissible  though  the  objector 
lally.  Parol  proof  of  the  publication  of  notice  of  ap- 
r  confirmation  is  admissible  thoupfh  the  objector  files 
►pearance  questioning  the  jurisdiction  of  the  court  to 
le  application  for  want  of  proper  publication. 
-laying  seicer  in  boulevard  is  the  province  of  the  city.  The 
1  of  a  sewer  in  a  boulevard  under  the  control  of  park 
tTQ  is  for  the  benefit  of  adjoining  property  and  not  for 
ement  of  the  boulevard,  and  the  power  to  construct 
Dy  special  assessment  resides  in  the  city  and  not  in  the 
ssioners.  (  West  Chicago  Park  Comrs.  v,  Baldunn,  162  111. 
.) 

L  from  the  County  Court  of  Cook  county;  the 
.  Wheat,  Judge,  presiding. 

lm  J.  DoNLiN,  and  Charles  T.  Mason,  for  ap- 
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Charles  S.  Thornton,  Corporation  Counsel,  John  A. 
May,  and  Armand  F.  Teefy,  for  appellee. 

Mr.  Chief  Justice  Phillips  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  judgment  of  confirmation 
rendered  in  the  county  court  of  Cook  county  upon  the 
petition  of  the  city  of  Chicago  for  constructing  a  vitrified 
tile-pipe  sewer  on  the  west  side  of  Southwestern  boule- 
vard, from  West  Twenty-second  street  to  a  point  three 
hundred  and  thirty-three  feet  south  of  West  Twenty-third 
place.  Appellant  appeared  and  filed  his  special  appear- 
ance, in  which  the  question  of  the  jurisdiction  of  the  court 
is  raised,  on  the  grounds,  first,  that  the  certificate  of 
publication  was  insufficient  and  not  in  compliance  with 
the  statute;  and  secondly,  that  the  city  of  Chicago  had 
no  power  to  make  the  improvement  and  levy  an  assess- 
ment for  a  sewer  in  a  boulevard  under  the  exclusive 
authority  and  control  of  the  West  Chicago  Park  Commis- 
sioners. These  questions  were  raised  by  objections  to 
the  confirmation.  The  objections  were  overruled,  and 
the  defendant  excepts  and  prosecutes  this  appeal. 

The  certificate  of  publication  recites,  after  containing 
the  proper  notice:  "It  is  further  certified  that  the  said 
Chicago  Dispatch  was  at  the  time  of  the  publication  of  said 
notice,  and  is  now,  the  corporation  newspaper  of  the  said 
city  of  Chicago,  and  that  Joseph  R.  Dunlop  was  on  the 
30th  day  of  April,  1897,  and  from  said  30th  day  of  April 
until  and  including  the  4th  day  of  May,  1897,  the  pub- 
lisher of  said  newspaper,  and  that  from  the  said  4th  day  of 
May,  1897,  H.  J.  Huiskamp  was,  and  is  now,  the  publisher 
of  said  newspaper."  The  object  and  purpose  of  a  publi- 
cation of  this  character  are  to  give  notice  to  the  parties 
named  therein  of  the  pendency  of  the  proceedings,  and 
this  notice,  it  is  provided  by  the  statute,  may  be  proven 
by  the  certificate  of  the  publisher.  It  has  uniformly  been 
held  in  this  State  that  the  certificate  of  the  publisher  is 
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not  the  only  evidence  that  may  be  had  with  reference  to 
proof  of  the  publication.  Parol  evidence  may  be  received 
to  prove  the  notice  was  published.  Harris  v.  Lester ^  80 
111.  307;  Rue  v.  City  of  Chicago,  66  id.  256;  Pierce  v.  Carleton, 
12  id.  358. 

The  court  heard  extrinsic  proof  that  the  notice  was 
published  for  five  successive  days  in  the  Chicago  Dispatch, 
which  went  to  the  establishment  of  the  same  facts  as 
could  be  established  by  a  certificate  of  publication  in  ab- 
solutely correct  form.  Such  extrinsic  proof  may  be  had 
in  cases  where  the  appearance  of  defendant  is  limited, 
for  the  purpose  of  making  the  objection.  It  was  not 
error  to  allow  such  oral  evidence. 

The  West  Chicag^o  Park  Commissioners  are  a  corpora- 
tion, and  have  control  of  the  boulevards  within  their  dis- 
trict for  the  purpose  of  improving"  the  same  by  adding*  to 
their  utility  as  driveways  or  streets.  It  was  held  by  this 
court  in  West  Chicago  Park  Comrs,  v.  Baldwin,  162  111.  87, 
that  the  act  of  June  14,  1895,  authorizing  park  boards 
to  make  assessments  for  the  purpose  of  improving  any 
boulevard,  driveway  or  street,  confers  no  power  on  such 
boards  to  levy  an  assessment  for  sewers  and  water  mains 
intended  to  supply  sewer  and  water  service  to  residences 
on  a  boulevard,  as  the  laying  of  a  sewer  or  a  water  main 
could  not  in  any  proper  sense  be  regarded  as  an  improve- 
ment to  the  boulevard  by  adding  to  its  utility  as  a  drive- 
way or  street  or  to  its  attractiveness.  The  object  and 
purpose  of  putting  a  sev/er  in  a  boulevard  are  to  benefit 
adjoining  property  along,  and  not  in  any  proper  sense  as 
an  improvement  to,  the  boulevard.  No  authority  is  given 
park  commissioners  to  place  a  sewer  in  a  boulevard,  and 
the  power  to  do  so  exists  in  the  city  council  of  the  city. 

It  was  not  error  to  overrule  the  objections  and  enter 
the  judgment  of  confirmation.  The  judgment  of  the 
county  court  of  Cook  county  is  affirmed. 

Judgment  affirmed. 
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James  Rippetoe  et  aL 

V. 

The  People  op  the  State  op  Illinois. 

Opinion  filed  April  £1,  1898. 

iMiNAli  LAW — assault  with  intent  to  commit  robbery  defined.  An 
with  intent  to  commit  robbery  is  an  assault  with  intent 
iously  and  violently  take  money,  ^oods  or  other  valuable 
om  the  person  of  another  by  force  and  intimidation. 
ME — what  not  sufficient  to  siLstain  conviction  for  assault  with  in- 
b.  The  fact  that  complaining  witness  was  assaulted  by  a 
.  upon  being  discovered  in  a  compromising  situation  with 
er's  wife,  and  that  afterward,  and  unconnected  with  the 
the  complaining  witness  gave  his  notes  for  a  considerable 
lettle  the  matter,  is  not  sufficient  to  convict  the  husband 
B  of  assault  with  intent  to  commit  robbery,  even  though 
.y  have  conspired  to  extort  money  from  him. 
ME — what  evidence  incompetent  in  trial  for  an  assault  with  intent 
Dn  the  trial  of  a  husband  and  wife  for  assault  with  intent 
lit  robbery,  evidence  which  tends  merely  to  show  that  the 
8  not  a  virtuous  woman  is  irrelevant  and  incompetent. 

[T  OP  Error  to  the  Circuit  Court  of  Henry  county; 
n.  W.  H.  Gest,  Judge,  presiding. 

1  Craig,  and  C.  D.  Hendryx,  for  plaintiffs   in 


^ARD  C.  Akin,  Attorney  General,  and  Emery  C. 
s,  State's  Attorney,  for  the  People. 

Justice  Wilkin  delivered  the  opinion  of  the  court: 

intiffs  in  error,  being  husband  and  wife,  were  con- 
in  the  circuit  court  of  Henry  county  of  the  crime 
.ult  with  intent  to  commit  robbery,  and  each  was 
zed  to  the  penitentiary.  To  reverse  that  convic- 
ey  prosecute  this  writ  of  error, 
regard  the  evidence  as  wholly  insufficient  to  sus- 
le  conviction  of  the  crime  charged.  Robbery  is 
L  to  be  "the  felonious  and  violent  taking  of  money, 
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•  other  valuable  thing  from  the  person  of  another 

or  intimidation."  (Rev.  Stat.  chap.  38,  sec.  246.) 
23  of  the  same  chapter  provides  that  "an  assault 

intent  to  commit  *  *  *  robbery  *  *  * 
bject  the  offender  to  imprisonment  in  the  peni- 
."  The  question  here  is,  did  the  State  prove  that 
ndants  made  an  assault  upon  Julius  Cronau  with 
3  violently  take  money,  goods  or  other  valuable 
3m  his  person,  by  force  or  intimidation? 
s  testimony  Cronau  admits  he  went  to  the  house 
dants  about  eight  o'clock  in  the  evening  for  the 
of  having  illicit  intercourse  with  the  wife,  having 
d  by  her  that  her  husband  worked  at  night  and 
►e  absent  from  home  at  that  time;  that  he  took 
lothing  and  proceeded  to  occupy  the  family  bed; 
lie  the  wife  was  undressing  the  husband  appeared, 
describes  what  then  took  place  in  the  following 
e:  "All  at  once  I  heard  somebody  come  in  the 
i  set  something  on  the  table  and  walk  right  into 
-room,  and  grabbed  a  revolver  as  if  it  was  in  a 
irawer  and  pressed  it  on  my  head,  and  asked  me 
^as  doing  there.  I  told  him  I  wasn't  doing  any- 
He  said,  ^There's  no  telling  what  you  would  have 
I  hadn't  come  in.'  I  tried  to  get  out  of  bed  and 
holding  me  there.    I  finally  sat  on' the  edge  of  the 

did  feel  pretty  bad,  and  finally  we  got  to  talk- 
e  says,  *A  man  like  you,  working  the  way  I  do, 

to  a  poor  man's  home  this  way.'  *Well,'says  I, 
in  I  do?'   He  says,  *You  have  got  to  fix  this  thing 

have  got  to  do  something  about  this.'  I  says, 
an  I  do?  I  don't  know  what  I  can  do.  I  can  give 
le  money  if  you  come  up  to  the  store  in  the  mom- 
fo,  sir,  that  will  not  do,'  he  says,  *It  has  got  to 

up  right  to-night.'    After  I  had  signed  the  note 

him  a  drink  out  of  a  bottle,  and  a  cigar.  He 
had  a  pretty  big  grocery  bill  to  pay  and  wanted 
away     I  said,  *I  can't  borrow  any  more  money. 
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I  owe  more  money  now  than  I  can  pay  for  a  while.'  He 
says,  *You  have  got  to  give  me  mon^y — ^I  have  got  to 
have  it  right  away.'  I  says,  'What  about  notes?'  He 
went  and  got  ink  and  paper  and  a  pen,  and  I  wrote  out 
two  notes,  one  for  $200  and  one  for  $300." 

There  is  no  other  testimony  in  the  record  tending  to 
prove  an  assault  of  any  kind.  If  it  be  conceded  that 
Cronau  was  induced  to  go  to  the  house  by  conspiracy  be- 
tween the  husband  and  wife  for  the  purpose  of  extorting 
money  from  him,  as  claimed  on  behalf  of  the  prosecu- 
tion, still  there  is  nothing  in  this  evidence  tending  to 
show  an  assault  with  intent  to  rob.  True,  there  was  an 
assault  by  the  husband;  but  there  is  not  the  slightest 
proof  that  it  was  accompanied  by  any  act,  demand  or 
threat  indicating  a  purpose  to  take  money,  goods  or  other 
valuable  thing  from  the  person.  As  shown  by  the  cross- 
examination  of  this  witness,  all  that  took  place  between 
the  parties  by  way  of  demanding  money  and  making  the 
notes  was  after  he  had  left  the  bed-room  and  consider- 
able conversation  had  taken  place,  and  there  is  no  pre- 
tense that  the  demand  for  money  or  giving  of  the  notes 
was  accompanied  by  an  assault,  or  that  the  giving  of  the 
notes  was  in  any  sense  induced  or  procured  by  the  as- 
sault made  in  the  bed-room.  The  record  is  barren  of  evi- 
dence of  the  crime  charged  in  the  indictment  even  against 
the  husband,  and  it  is  impossible  to  see  upon  what  ground 
it  can  be  asserted  that  there  is  such  evidence  against  the 
wife.  It  is  said  she  was  an  accessory  before  the  fact. 
Accessory  to  what?  It  is  idle  to  say  the  evidence  in  this 
record  establishes  the  fact,  or  even  tends  to  prove,  that 
therfe  was  any  agreement  or  understanding  between  the 
defendants  that  upon  getting  Cronau  to  their  house  they 
would  assault  him,  or  get  money,  goods  or  other  valu- 
able things  from  him  by  robbery.  Had  these  parties  been 
indicted  under  section  93  of  the  Criminal  Code,  (Rev. 
Stat.  p.  365,)  which  provides  that  "whoever,  either  ver- 
bally or  by  written  or  printed  communication,  maliciously 
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threatens  to  accuse  another  of  a  crime  or  misdemeanor, 
or  to  expose  or  publish  any  of  his  infirmities  or  failings, 
with  intent  to  extort  money,  goods,  chattels  or  other 
valuable  thing,  *  *  *  shall  be  fined  in  a  sum  not  ex- 
ceeding $500  and  imprisoned  not  exceeding  six  months," 
there  would  have  been  at  least  some  reason  for  contend- 
ing the  evidence  proved  the  crime.  But  this  indictment 
charges  no  Such  offense. 

The  court  also  committed  error  in  permitting  wit- 
nesses on  behalf  of  the  State  to  testify  to  declarations 
and  conduct  of  the  wife  wholly  disconnected  with  the 
transaction  between  herself,  husband  and  Cronau.  The 
purpose  of  this  testimony  was  to  show  that  she  was  not 
a  virtuous  woman.  One  of  these  witnesses,  H.  A.  Pugh, 
simply  testified  to  a  conversation  which  he  overheard 
between  the  defendants,  in  which  he  says  she  told  her 
husband  that  a  man  named  Sharp  was  coming  to  the 
house  that  night,  and  that  before  Sharp  came  the  hus- 
band went  out,  and  remained  away  some  twenty  minutes 
while  Sharp  was  there,  and  then  returned.  On  the  issue 
being  tried  that  testimony  was  wholly  irrelevant  and  in- 
competent. One  Elias  Lyman  testified  to  a  conversation 
and  conduct  between  himself  and  Mrs.  Rippetoe  which, 
if  true,  established  the  fact  that  she  was  a  lewd  woman, 
and  that  he,  a  married  man  having  married  children  and 
grand- children,  was  oblivious  to  all  sense  of  duty  as  a 
husband  and  father,  and  shameless  in  his  manner  of  tes- 
tifying to  the  same.  His  testimony,  if  competent,  would, 
in  our  judgment,  be  entitled  to  very  little  consideration; 
but  it  had  no  proper  application  to  the  issue  before  the 
jury,  and  the  admission  of  it  over  the  objection  of  coun- 
sel for  the  defendants  was  manifest  error.  The  judgment 
of  the  circuit  court,  however,  is  reversed  upon  the  ground 
that  the  evidence  is  wholly  insufficient  to  sustain  the 
conviction,  and  the  case  will  accordingly  be  remanded, 
with  direction  to  discharge  the  prisoners. 

Reversed  and  remanded. 
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The  Whitney  &  Starrette  Company 

V, 

Thomas  O'Rourke. 

Opinion  filed  April  SI,  1898. 

1.  Master  and  servant — cncner  of  building  not  liable  for  negligence 
of  independent  cmiiracior.  One  engaged  in  the  construction  of  a  build- 
ing who  employs  and  pays  the  laborers  himself,  without  being 
under  the  control  of  the  owner  of  the  building,  is  an  independent 
contractor,  though  he  is  to  be  paid  a  percentage  on  the  cost  of 
erection,  and  he,  and  not  the  owner,  is  liable  for  his  own  or  his  vice- 
principal's  negligence. 

2.  Same — actual  notice  of  defects  not  necessary  to  render  master  liable. 
The  master  cannot  screen  himself  from  liability  for  injuries  to  ser- 
vants from  defective  appliances  on  the  ground  that  he  had  no  notice 
of  the  defect,  if  such  defect  is  one  which  he  might  have  discovered 
by  the  exercise  of  ordinary  care. 

3.  Same— sen'a7it  does  not  assume  nsk  of  unknown  dangers,  A  servant 
does  not,  by  virtue  of  his  employment,  assume  the  risk  arising  from 
defective  appliances  or  unsafe  surroundings,  unless  he  has,  or  may 
be  presumed  to  have,  notice  thereof;  and  he  may  assume  that  the 
place  and  appliances  furnished  by  the  master  are  safe  and  suitable 
for  the  business  in  which  he  is  engaged. 

4.  Same — when  instruction  as  to  master^ s  duty  is  not  misleading.  An 
instruction  holding  that  it  is  the  duty  of  a  contractor  engaged  in 
erecting  a  building  to  use  reasonable  care  to  keep  boards  used  as  a 
covering  for  the  sills  of  the  building  "securely  fastened,"  so  as  to 
prevent  their  falling  on  parties  working  below,  does  not  require 
the  contractor  to  make  such  covering  "absolutely  safe." 

5.  Appeals  and  kkrors— questions  of  fact  settled  by  Appellate  Court, 
In  an  action  by  a  servant  against  the  master  for  injuries  received 
from  a  defective  appliance,  the  questions  whether  the  injury  re- 
sulted from  the  master's  negligence  and  whether  the  master  had 
notice  of  the  defect  are  conclusively  settled  by  the  verdict  of  the 
jury  and  the  judgment  of  the  Appellate  Court. 

6.  Instructions— Tr/jf?i  refusal  of  instruction  on  question  of  fcUow- 
servants  is  not  error.  An  instruction  that  if  the  jury  "believe,  from 
the  evidence  in  this  case,  that  the  accident  to  the  plaintiff  was 
caused  by  the  negligence  of  himself  or  of  a  fellow-servant  in  the 
same  line  of  employment,  then  and  in  such  case  the  plaintiff  can 
not  recover,"  etc.,  is  properly  refused,  as  not  sufiBciently  apprising 
the  jury  of  the  meaning  of  the  term  "fellow-servant." 

7.  Sauk— instructions  should  be  considered  together  as  one  charge.  The 
omission  from  one  of  the  plaintiff's  instructions  of  an  element  nec- 
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essary  to  his  right  of  recovery  is  not  ground  for  reversal,  where  the 
omitted  element  is  incorporated  in  his  other  instructions. 

8.  Same — not  err&r  to  refuse  inUructions  repeating  substance  of  others 
given.  It  is  not  error  to  refuse  correct  instructions  the  substance 
of  which  is  embodied  in  others  already  given  for  the  same  party. 

9.  ETelease — when  release  of  damages  is  not  binding,  A  receipt  for 
wages  due  an  employee  up  to  the  time  of  his  injury,  which  contains 
the  statement,  "in  full  for  services  and  damages,"  does  not  bar  a 
subsequent  suit  for  damages  for  the  injury,  where  the  employee 
was  unable  to  read  or  write  and  signed  the  receipt  by  making  his 
mark,  not  understanding  it  to  be  a  release  of  damages. 

Whitney  d:  Starrette  Co,  v.  O'Eourke,  68  111.  App.  487,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  James  Goggin,  Judge, 
presiding. 

This  is  an  action  in  case,  brought  by  the  appellee 
against  the  appellant  company  to  recover  damages  for  a 
personal  injury.  The  trial  in  the  court  below  resulted 
in  verdict  and  judgment  for  $5000.00  in  favor  of  appellee. 
The  case  w&.s  taken  by  appeal  to  the  Appellate  Court, 
where  an  order  was  entered  affirming  the  judgment  of  the 
trial  court  for  the  sum  of  $3000.00,  the  plaintiff  having 
remitted  all  over  that  amount.  The  original  defendants 
to  the  suit  were  the  appellant  company  and  Joseph  Lei- 
ter.  Subsequently  and  before  verdict,  the  suit  was  dis- 
missed as  to  Leiter.  The  present  appeal  is  prosecuted 
from  the  judgment  so  entered  by  the  Appellate  Court. 

The  facts  out  of  which  the  controversy  arises  are  sub- 
stantially as  follows:  In  March,  1893,  L.  Z.  Leiter  was  the 
owner  of  property  on  VanBuren  street  in  Chicago,  and 
the  appellant  was  engaged  in  the  erection  of  a  building 
for  him  thereon.  Plaintiff  was  employed  as  a  laborer  to 
assist  in  the  construction  of  said  building  in  the  manner 
hereinafter  stated.  The  building  was  about  ten  stories 
high,  and  the  work  upon  it  was  pushed  at  night  as  well 
as  in  the  daytime.  About  midnight  on  March  9, 1893,  ap- 
pellee and  a  fellow-laborer  were  standing  on  the  ground 
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and  engaged  in  hoisting"  lime  in  a  barrel  from  the  ground 
to  the  various  floors  of  the  building  where  it  was  needed. 
While  he  was  so  engaged,  a  board  from  the  upper  part  of 
the  building  fell  upon  him,  and  inflicted  the  injuries  com- 
plained of.  The  lime  was  hoisted  in  a  barrel  by  means  of 
a  rope  and  pulley,  running  from  the  ground  to  the  upper 
stories  of  the  building.  When  the  board,  which  struck 
the  appellee,  fell,  the  barrel  was  descending,  and  was 
empty,  and  had  come  down  as  far  as  the  eighth  story  of 
the  building,  or  thereabouts.  The  line  of  travel  of  the 
barrel  was  some  five  or  six  feet  clear  of  the  building,  or 
away  from  the  surface  of  the  building.  All  the  outside 
scaffolding  had  been  removed,  but  at  the  second  or  third 
floor  there  was  what  is  called  a  "coping"  or  course  of 
boards  projecting  slightly  from  the  wall  of  the  building, 
which  was  put  there  for  the  purpose  of  covering  the  terra 
cotta  sill,  and  preventing  it  from  being  struck  by  falling 
bricks  or  other  debris.  This  covering  was  of  boards  laid 
lengthwise,  two  boards  in  width,  and  projecting  a  foot  or 
more  from  the  wall.  The  negligence  charged  in  the  dec- 
laration is,  that,  "through  the  carelessness  and  negligence 
of  the  said  defendants  and  their  agents,  the  said  board 
or  plank  had  been  left  without  being  fastened  or  other- 
wise secured;"  and  that  "a  large  plank  or  board  fell  from 
above,  through  and  on  account  of  the  fault,  carelessness 
and  negligence  of  the  defendants  and  their  agents." 

William  B.  Keep,  (Chester  M.  Dawes,  of  counsel,) 
for  appellant. 

Edwin  White  Moore,  for  appellee. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

I^rst — It  is  claimed,  as  it  is  now  quite  common  to 
claim  in  this  class  of  cases,  that  the  court  below  erred 
in  refusing  to  instruct  the  jury  to  find  the  defendant  not 
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guilty.  The  contention  of  the  appellant  upon  this  branch 
of  the  case  is,  that  appellee's  evidence  shows  no  relation 
of  master  and  servant  between  the  appellant  and  him- 
self, as  charg-ed  in  the  declaration;  that  the  appellant 
merely  had  a  percentag-e  contract  for  the  construction  of 
the  building;  that  appellee  was  not  in  the  employ  of  the 
appellant,  but  of  the  owner;  that,  therefore,  the  appel- 
lant did  not  owe  appellee  a  master's  duty  to  make  the 
premises  reasonably  safe;  that  appellee's  evidence  did 
not  show  whence  fell  the  board,  which  injured  him,  or 
that  appellant  had  any  notice  of  its  loose  condition  be- 
fore the  accident;  that  appellee  was  guilty  of  negligence 
in  lowering  the  barrel,  so  as  to  make  it  swing  in  and 
strike  the  board,  thereby  causing  it  to  fall;  and  that,  if 
appellee  ever  had  a  cause  of  action,  he  released  and  dis- 
charged it. 

There  is  evidence  tending  to  show,  that  appellee  was 
employed  by  one  William  Frank;  that  Frank  was  a  boss 
in  the  employ  of  the  appellant  company  under  one  Pote, 
who  was  assistant  foreman  on  the  mason  work  for  appel- 
lant; that  Pote  directed  Frank  to  act  as  foreman  of  the 
night  gang,  which  worked  upon  the  building  at  the  time 
of  the  accident,  and  that  he  did  this  under  the  direction 
and  with  the  approval  of  one  Grinnell,  who  was  the  head 
foreman  for  the  appellant  company,  one  Heaphy  being 
the  superintendent  of  the  work  for  the  appellant.  The 
evidence  also  tends  to  show  that  the  appellant  was  erect- 
ing the  building  for  the  owner  under  what  is  called  a 
percentage  contract,  by  the  terms  of  which  the  appellant 
was  to  furnish  material  and  labor,  and  to  be  paid  its  cost 
with  a  percentage  added.  Under  this  state  of  facts,  it 
is  clear  that  the  relation  of  master  and  servant  existed 
between  the  appellant  and  the  appellee,  who  was  put  to 
work  by  one  of  appellant's  foremen.  Appellee  was  paid 
by  the  appellant  during  the  time  of  his  employment  on 
the  building.  Where  parties  who  are  engaged  in  the  con- 
struction of  a  building  are  to  be  paid  a  percentage  upon 
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the  cost  of  the  labor,  and  where  they  employ  and  pay  the 
laborers  themselves,  they  are  regarded  as  independent 
contractors,  and  are  liable  for  injuries  arising  from  the 
negligence  of  themselves,  or  their  vice-principals.  In  such 
cases,  the  owner  is  not  answerable  for  resulting  injuries. 
It  was  so  held  in  Hale  v.  Johnson^  80  111.  185,  where  it  was 
said:  "One  who  contracts  to  do  a  specific  piece  of  work, 
furnishing  his  own  assistants,  and  executing  the  work 
either  entirely  in  accordance  with  his  own  ideas,  or  in 
accordance  with  a  plan  previously  given  to  him  by  the 
person  for  whom  the  work  is  done,  without  being  subject 
to  the  orders  of  the  latter  in  respect  to  the  details  of  the 
work,  is  clearly  a  contractor  and  not  a  servant.." 

There  was  evidence  tending  to  show,  that  the  board, 
which  fell  and  injured  the  appellee,  was  one  of  the  boards 
that  had  been  laid  across  the  terra  cotta  coping  for  the 
purpose  of  protecting  it.  It  is  true,  that  there  was  some 
evidence  to  the  effect,  that  the  descending  barrel  may 
have  been  permitted  to  swing  too  far  inward,  and  thereby 
dislodged  one  of  the  boards  protecting  the  covering.  But 
whether  such  was  the  fact,  or  whether  the  dislodgment 
of  the  board  was  owing  to  the  negligence  of  the  appel- 
lant, was  a  matter  to  be  determined  by  the  jury,  and 
which  was  submitted  to  them  under  proper  instructions. 
The  judgment  of  the  Appellate  Court,  affirming  the  judg- 
ment of  the  trial  court,  is  conclusive  as  to  this  question 
as  far  as  we  are  concerned.  Whether  or  not  the  defend- 
ant had  notice  of  the  loose  condition  of  the  boards,  cov- 
ering the  terra  cotta  coping,  was  also  a  question  of  fact 
submitted  to  the  jury,  and  is  settled  by  the  verdict  and 
the  judgments  of  the  lower  courts.  The  rule,  in  such 
cases  as  this,  is  npt  simply  that  the  master  is  not  liable 
unless  he  has  notice  or  knowledge  of  the  defective  condi- 
tion of  the  cause  of  the  injury,  but  he  is  liable  where  the 
circumstances  are  such  that  he  ought  to  have  had  notice. 
{Ooldie  V.  Werner,  151  111.  551).  The  testimony  of  Heaphy, 
the  superintendent,  is  that  he  supervised  the  fastening 
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of  these  planks  upon  the  window  «ills 
building-  every  day,  and  went  on  every  f 
contact  with  the  work  constantly  ever 
says,  that  it  was  his  business,  if  any 
were  loose,  to  see  that  they  were  mad 
the  master's  knowledge  he  cannot  sen 
liability  upon  the  ground  that  he  did  no 
fects  in  his  appliances,  if  he  might  hav 
by  the  exercise  of  due  care.  The  law  wil 
notice  of  any  defect,  which  by  the  use 
might  have  been  known  to  the  master. 
Co,  V.  Haenni,  146  111.  614).  The  maste 
the  servant  is  injured  by  temporary  pei 
exposed  by  the  positively  negligent  acl 
without  any  negligence  on  the  part  of  t 
nois.  Steel  Co,  v.  SchymanoivsJcij  162  111.  4 
was  evidence  tending  to  show,  that  t 
course  of  the  rope  and  barrel  was  entir 
coping  and  its  board  covering",  and  th; 
barrel  were  not  in  any  way  connected  ^ 
the  board.  There  was  also  evidence  1 
that,  before  the  accident,  the  boards  upc 
become  loose  by  bricks  falling*  upon  thei 
fore,  unable  to  say  that  the  jury  were 
finding  that  the  appellant  was  guilty  o 
that  the  accident  was  not  caused  by  cc 
gence  on  the  part  of  the  plaintiff. 

As  to  the  release  referred  to  by  the 
pears  to  have  been  intended  rather  as  a 
due  to  api^ellee  at  the  time  it  was  sigr 
lease  of  damages  suffered  on  account  o 
question.  It  is  a  receipt  for  f^22.00  as  the 
clue  to  the  appellee,  giving  the  number 
worked  on  certain  days,  and  the  rate 
paid  per  hour.     It  is  true  that,  at  the 
ceipt  and  before  the  signature,  ai)pear 
full  for  services  and  damages."    But  th 
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that  the  appellee  was  an  ignorant  man,  and  could  not 
read  or  write,  and  signed  the  receipt  by  making  his  mark. 
There  is  evidence  tending  to  show,  that  he  did  not  under- 
stand the  paper  signed  by  him  to  be  a  release  of  damages. 
The  question,  whether  or  not  the  appellee  understood  the 
paper  signed  by  him  to  be  a  release,  or  a  mere  receipt, 
was  submitted  to  the  jury  by  instructions  given  both  for 
the  appellant  and  the  appellee.  The  jury  have  found  that 
he  did  not  understand  it  to  be  a  release. 

We  are  of  the  opinion,  that  the  court  below  committed 
no  error  in  refusing  to  instruct  the  jury  to  find  for  the 
defendant. 

Second—It  is  assigned  a«  error,  that  the  court  below 
erred  in  giving  instructions  for  the  appellee,  and  in  refus- 
ing instructions  asked  by  the  appellant.  The  second  in- 
struction given  for  the  appellee  is  criticised  as  failing  to 
call  the  attention  of  the  jury  to  the  question,  whether  or 
not  the  appellant  had  notice  that  the  board  was  loose  at 
the  time  of  the  accident.  It  is  said,  that  the  instruction 
purports  to  present  to  the  jury  the  facts  of  the  case  which 
would  entitle  the  plaintiff  to  recovery,  but  omits  from 
such  facts  the  question  of  notice  to  the  appellant.  We 
have  repeatedly  held  that  all  the  instructions  given  must 
be  regarded  as  one  single  charge.  The  third  instruction 
given  for  the  plaintiff,  immediately  following  the  one 
complained  of,  is  as  follows: 

"The  coilrt  instructs  you  that  it  was  the  duty  of  the 
defendant  to  use  reasonable  care  and  diligence  to  keep 
the  boards  upon  the  sill  of  the  building  securely  fastened, 
and,  if  the  board  which  injured  the  plaintiff  fell  from  the 
sill  of  the  building,  on  which  said  plaintiff  was  working, 
and  was  not  securely  fastened  on  said  sill,  and  fell  be- 
cause of  such  insecure  fastening;  and  the  defendant  knew, 
or  by  the  exercise  of  reasonable  care  might  have  known, 
of  such  insecure  fastening  in  time  to  have  remedied  the 
same,  then  the  defendant  was  guilty  of  negligence,  and  is 
liable  if  the  plaintiff  was  in  the  exercise  of  due  care." 
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This  instruction  expressly  requires  the  jury  to  find, 
that  the  defendant  knew,  or  by  the  exercise  of  reasonable 
care  might  have  known  of  the  defect  in  question.  If  the 
second  instruction  was  defective  in  the  respect  suggested, 
it  was  cured  by  the  language  of  the  third.  The  jury  could 
not  have  been  misled. 

The  third  instruction,  which  is  above  quoted  is  criti- 
cised in  several  particulars.  It  is  objected  to,  because 
the  words  "due  care''  are  used  instead  of  "ordinary  care." 
Without  stopping  to  consider  any  distinction  that  may 
exist  between  "due"  care  and  "ordinary"  care,  it  is  suffi- 
cient to  say  that  the  court  gave  one  instruction  for  the 
appellant,  which  told  the  jury  that,  before  the  appellee 
could  recover,  he  "must  show  that,  at  the  time  of  the  ac- 
cident complained  of,  he  was  exercising  ordinary  care  and 
prudence  for  his  own  safety;  and  he  must  also  show  by  a 
preponderance  of  evidence,  that  the  accident  and  injury 
in  question  was  occasioned  by  the  negligence  of  the  de- 
fendant or  its  servants."  The  court  also  gave  another 
instruction  for  the  appellant,  whicli  told  the  jury  that,  if 
they  found  from  the  evidence  "that  the  appellee  by  the 
exercise  of  ordinary  care  and  caution  for  his  own  safety 
at  the  time  of  his  injury  could  have  avoided  the  danger, 
then  he  cannot  recover  and  your  verdict  should  be  not 
guilty."  Thus,  the  requirement  made  of  the  plaintiff  be- 
low was  that  he  should  have  been  in  the  exercise  of  or- 
dinary care.  Appellant's  counsel  further  criticises  this 
instruction  upon  the  alleged  ground  that  it  misstates  the 
duty  of  the  defendant  under  the  law.  It  is  said,  that  it 
was  not  the  defendant's  duty  to  use  reasonable  care  to 
keep  the  boards  securely  fastened.  The  words  "securely 
fastened"  are  claimed  to  have  the  same  meaning  as  "abso- 
lutely safe,"  and  it  is  urged  that  the  defendant  was  not 
obliged  to  make  the  boards,  covering  the  coping,  abso- 
lutely safe.  We  do  not  think  that  a  secure  fastening 
of  the  boards  necessarily  involves  the  idea  of  absolute 
safet3\     The  master  is  required  to  use  reasonable  care 
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and  prudence  in  providing-  the  servant  with  safe  and  suit- 
able appliances  and  instrumentalities  to  be  used  by  him 
in  the  work,  which  he  is  employed  to  do.  He  must  also 
use  all  reasonable  care  to  furnish  to  his  employe  a  rea- 
sonably safe  place  in  which  to  work,  and  use  proper  dili- 
gence to  keep  such  place  in  a  reasonably  safe  condition. 
{Consolidated  Coal  Co,  v.  Ilaenni,  siipra;  Libbi/y  McNeill  &  Libby 
V.  Schennan,  146  111.  553;  Hess  v.  Rosenthal,  160  id.  621;  Illi- 
nois Steel  Co,  V.  SchyinanotvsJci,  supra).  The  implied  contract 
of  an  employer  with  his  servant  to  furnish  a  suitable 
place,  in  which  the  servant,  while  exercising  due  care, 
may  perform  his  duty  without  exposure  to  dangers  not 
arising  within  the  obvious  scope  of  his  employment,  is 
not  to  be  understood  as  implying  an  absolute  liability  for 
the  safety  of  the  workman's  place.  {Northcoat  v.  Baclielder, 
111  Mass.  322).  It  cannot  be  said,  that  the  instruction 
required  too  much  of  the  appellant  in  stating  in  sub- 
stance, that  it  was  its  duty  to  make  a  reasonable  effort 
to  make  the  board  secure.  The  place  where  the  appellee 
worked  could  not  be  reasonably  safe,  unless  the  boards 
were  securely  fastened. 

It  is  urged  as  error,  that  the  court  refused  to  give  the 
third  instruction  asked  by  the  defendant  which  stated  as 
matter  of  law  "that  the  plaintiff  below  should  be  held  to 
have  assumed  the  risk  of  all  ordinary  hazards  and  dan- 
gers of  his  employment,  whether  the  same  were  known 
to  him  or  not."  The  instruction  does  not  state  an  accu- 
rate rule  of  law.  "In  order  to  imply,  assent  on  the  part 
of  the  servant  to  the  hazards  of  the  service,  the  hazards 
and  risks  must  be  patent,  or  such  as  the  servant  knows 
of,  or  ought  to  know  of."  (Wood  on  Master  and  Servant, 
sec.  353).  The  servant  assumes  those  risks  only,  incident 
to  his  emploj^ment  of  which  he  has  express  or  implied  no- 
tice. A  servant  does  not  assume  the  risk  of  any  danger 
arising  from  unsafe  or  defective  methods,  or  surround- 
ings, or  instrumentalities,  unless  he  has  or  may  be  pre- 
sumed to  have  knowledge  or  notice  thereof.     He  has  a 
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ssume,  th!it  the  place  and  the  appliances  fur- 
1  by  his  master  are  safe  and  suitable  for  the 
n  which  he  is  engaged.  (14  Am.  &  Eng.  Ency. 
X  843,  855). 

rther  assigned  as  error,  that  the  court  refused 
IS  numbered  8,  10  knd  11  asked  by  the  appel- 
s  sufficient  to  say,  that  the  substance  of  these 
is  was  embodied  in  other  instructions  which 
1.  Instruction  11  was  as  follows: 
ry  are  instructed  as  a  matter  of  law  that,  if  you 
>m  the  evidence  in  this  case,  that  the  accident 
ntiff  was  caused  by  the  negligence  of  himself, 
low-servant  in  the  same  line  of  employment, 
n  such  case  the  plaintiff  cannot  recover  and  you 
i  the  defendant  not  guilty." 
struction  does  not  define  the  meaning  of  fellow- 
such  a  way  as  to  let  the  jury  know  to  whom 
The  definition  of  a  fellow-servant  is  a  ques- 
^,  When  an  instruction  correctly  defines  the 
>i  fellow-servant,  then  it  is  a  question  of  fact 
y  to  determine  whether  the  person  claimed  to 
?^-servant  comes  within  the  definition.  We  have 
servants  of  the  same  master,  one  of  whom  has 
injury  and  the  other  of  whom  has  received  an 
i  fellow-servants,  if  at  the  time  of  ^he  injury 
irectly  co-operating  with  each  other  in  the  par- 
siness  on  hand,  or  if  they  are  brought  by  their 
es  into  habitual  consociation,  so  that  they  may 
a  influence  upon  each  other  promotive  of  proper 
(Wenona  Coal  Co,  v.  Holmquist,  152  111.  581).  The 
not  have  told  from  this  instruction,  if  it  had 
1,  whether,  under  the  name  of  "fellow-servant," 
.  to  the  person  who  placed  the  boards  on  the 
whose  duty  it  was  to  keep  such  boards  fast- 
the  person  who  was  aiding  appellee  in  raising 
Lng  the  barrel  of  lime. 
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After  a  careful  examination  of  the  whole  record,  we 
are  unable  to  say  that  any  error  was  committed  by  the 
trial  court,  either  in  the  giving  or  refusal  of  instructions, 
or  in  the  admission  or  exclusion  of  evidence. 

Accordingly  the  judgment  of  the  Appellate  Court  is 

Jtcdgment  affirmed. 


17'.*     I87j 

William  P.  Rhodes  et  aL  jjjajioi 

17-,'     IS? 


John  B.  Rhodes,  Jr.  et  al. 


17t>     is; 


172        1H7 
Opinion  filed  April  SI,  1898,  laiHS  »  85 


1 .  Appeals  and  errors— a  partition  decree  settling  rights  of  parties        '^     ^ .  - ' ! 
is  final,    A  partition  decree  which  settles  the  rights  of  the  parties 


in  the  premises,  confirms  a  report  of  arbitrators  upon  the  question    |ii(j.j^    01  r. 
of  accounting  of  rents  and  profits  and  appoints  commissioners  to 
make  partition,  is  a  final,  appealable  order. 

2.  Same— parfy  to  a  partition  decree  shoidd  not  delay  appealing  until 
after  decree  of  distnbution.  Where  a  partition  decree  fixes  the  rights 
of  the  parties,  upon  the  entry  of  an  order  confirming  the  commis- 
sioners'report  against  partition  and  directing  the  sale  of  the  prem- 
ises, dissatisfied  parties  should  appeal  at  once,  and  not  wait  until 
after  sale  and  appeal  from  the  decree  confirming  the  sale  and  or- 
dering distribution. 

3.  Same — appeal  may  lie  to  Appellate  Court  though  freehold  is  involved 
in  decree.  Where  no  objection  is  made  to  a  decree  so  far  as  it  set- 
tles the  rights  of  the  parties  in  the  freehold  involved  in  the  litiga- 
tion, an  appeal  from  another  part  of  the  same  decree  lies  to  the 
Appellate  Court. 

4.  Same— poiwfe  not  made  in  oric/inal  brief  cannot  he  afterioards  raised. 
Under  Supreme  Court  rule  15,  adopted  November  4, 1897,  points  re- 
lied upon  for  reversal  not  raised  in  the  brief  in  chief  cannot  after- 
wards be  raised  either  by  reply  brief,  oral  or  printed  argument  or 
petition  for  rehearing. 

Appeal  from  the  Circuit  Court  of  Carroll  county;  the 
Hon.  John  C.  Garver,  Judge,  presiding. 

A.  P.  WiNGERT,  and  Henry  Mackay,  for  appellants. 
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Berry  &  Lichtenberger,  and  Renner  &  Smith,  for 
appellees. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

This  was  a  bill  in  chancery  for  partition  of  certain 
real  estate  and  for  an  accounting  of  rents  and  profits, 
filed  by  the  appellees,  in  the  circuit  court  of  Carroll 
county,  to  the  November  term,  1896.  The  appellant  Har- 
riet is  the  wife  of  the  appellant  William  P.  Rhodes,  and 
was  made  a  party  to. the  bill  solely  because  her  husband 
held  an  undivided  interest  in  the  fee  of  the  land.  At  the 
April  term,  1897,  of  the  said  court  a  decree  was  entered 
declaring  the  rights,  titles  and  interests  of  the  respective 
parties  in  the  land,  and  finding  that  the  contention  as  to 
rents  and  profits  had  been  by  the  parties  submitted  to  and 
determined  by  arbitrators  pending  the  proceeding,  and 
confirming  the  award  rendered  by  the  arbitrators,  and 
entering  a  decree  thereon  against  the  appellant  William 
P.  Rhodes  in  the  sum  of  $3003.93,  and  appointing  com- 
missioners to  make  partition  of  the  premises.  At  a  later 
day  of  the  same  term  an  order  was  entered  approving  the 
report  of  the  commissioners  that  the  premises  were  not 
susceptible  of  partition,  and  decreeing  that  the  premises 
should  be  sold  by  the  master.  The  master's  report  of 
the  sale  of  the  premises  was  filed  to  the  November  term, 
1897,  of  the  said  court,  at  which  term  a  decree  was  entered 
approving  the  said  report,  and  directing  that  conveyance 
be  made  pursuant  to  the  sale  and  that  the  proceeds  be 
distributed  to  the  parties  entitled  to  the  same.  The  ap- 
pellants excepted  to  this  decree  and  prayed  and  per- 
fected this  appeal. 

Appellees  interposed  in  this  court  a  motion  to  dismiss 
the  appeal  upon  the  ground  this  court  had  no  jurisdiction 
to  entertain  it.  Appellants  resisted  the  motion  on  the 
theory  a  freehold  is  involved,  and  decision  on  the  motion 
was  reserved  to  the  hearing. 
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The  decree  rendered  at  the  April  term,  1897,  involved 
a  freehold,  but  no  appeal  was  prayed  or  perfected  from  it. 
Appellants  insist  the  decree  rendered  at  that  term  was 
not  final,  but  merely  interlocutory,  and  that  the  appeal 
perfected  from  the  decree  rendered  at  the  No.vember 
term  operates  to  bring  into  review  in  this  court  the  pro- 
ceedings in  the  cause  from  its  inception.  The  decree  ren- 
dered at  the  April  term  finally  adjudicated  the  rights  and 
interests  of  the  parties  in  and  to  the  lands,  appointed 
commissioners  to  allot  to  each  of  said  parties  his  share 
in  severalty,  and  upon  the  coming  in  of  the  report  of  the 
commissioners  determined  and  declared  that  partition 
and  allotment  could  not  be  made  between  the  owners, 
but  that  the  premises  should  be  sold  and  the  proceeds 
divided.  Nothing  remained  to  be  done  but  carry  the  de- 
cree into  execution.  It  was  therefore  a  final,  appealable 
decree. 

In  Allison  v.  Drake,  145  111.  500,  speaking  of  a  decree 
of  partition  of  real  estate,  we  said  (p.  510):  "We  are  of 
the  opinion  that  the  decree  is  final  so  as  to  authorize  an 
appeal  to  this  court,  notwithstanding  the  order  for  an 
accounting.  A  final  decree  is  not  necessarily  the  last 
order  in  the  case,  as  orders  sometimes  follow  merely  for 
the  purpose  of  carrying  out  or  executing  the  matters 
which  the  decree  has  determined,  but  when  it  finally  fixes 
the  rights  of  the  parties  it  is  final,  and  may  be  reviewed 
on  appeal  or  writ  of  error."  In  Ames  v.  Ames,  148  111.  321, 
it  was  insisted  a  writ  of  error  brought  to  review  a  decree 
in  partition  should  be  dismissed  for  the  alleged  reason 
such  a  decree  was  not  final,  but  the  insistence  was  over- 
ruled and  it  was  held  the  decree  was  a  final,  appealable 
decree.  In  obedience  to  the  same  principle  we  have  held 
that  the  decree  entered  in  a  foreclosure  proceeding  find- 
ing the  debt  to  be  due  and  unpaid  and  that  the  lien  of  the 
mortgage  attached  to  the  land,  directing  the  debt  to  be 
paid  within  a  designated  period,  and  decreeing  that  in 
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default  of  payment  the  land  should  be  sold  by  the  mas- 
ter and  report  of  such  sale  made  to  the  next  term  of  the 
court,  was  a  final,  appealable  decree.  {Myers  v.  Manny , 
63  111.  211.)  In  Chicago  and  Northtvestem  Railway  Co.  v.  City 
of  Chicagoy  148  111.  141,  we  said  (p.  153):  "A  judgment  or 
decree  is  said  to  be  final  when  it  terminates  the  litigation 
between  the  parties  on  the  merits  of  the  case,  so  that 
when  affirmed  by  the  reviewing  court  the  court  below  has 
nothing"  to  do  but  to  execute  the  judg'ment  or  decree  it 
had  already  entered." 

Counsel  for  appellants  in  their  reply  brief  admit  that 
an  appeal  may  be  taken  from  a  decree  in  partition  estab- 
lishing and  declaring"  the  title,  right  and  interest  of  the 
respective  parties,  but  insist  a  party  dissatisfied  with  the 
decree  need  not  appeal  from  it,  but  may  wait  until  the 
last  order  having  reference  to  any  of  the  proceedings  in 
the  case  is  entered,  and  by  an  appeal  therefrom  bring 
the  whole  case  into  review.  We  think  this  insistence  not 
at  all  tenable.  If  such  a  party,  being  the  owner  of  an 
undivided  interest  in  real  property,  is  dissatisfied  with 
the  decree  of  the  court  as  to  the  extent  of  his  interest 
or  as  to  any  other  matter  affecting  the  title  to  the  land, 
and  has  a  right  to  appeal,  it  is  manifest  he  ought  to  be 
required  to  exercise  the  right,  in  order  the  costs  of  a  sale 
may  be  avoided  and  other  persons  may  not  be  induced 
to  become  purchasers  at  the  sale,  and  thereby  possibly 
involved  in  litigation,  trouble  and  costs  under  the.  belief 
that  the  parties  to  the  decree  are  satisfied  with  the  adju- 
dication of  their  rights  by  the  court  and  bound  thereby. 

It  was  decreed  by  the  court  at  said  November  term 
that  the  master  should  convey  the  premises  sold,  to  the 
purchaser  at  the  sale,  and  counsel  for  appellants  insist 
in  their  reply  brief  a  freehold  is  for  that  reason  involved 
in  this  appeal.  One  of  the  assignments  of  error  is  gen- 
eral in  character,  and,  it  is  urged,  includes  an  objection 
to  the  ruling  of  the  court  that  such  conveyance  should  be 
made.    We  do  not  assent  the  alleged  error  is  so  assigned, 
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but  had  it  been  formally  assigned  it  must  be  deemed 
waived,  for  the  reason  that  it  is  referred  to  only  in  the 
reply  brief,  the  brief  filed  in  chief  being  devoted  entirely 
to  other  questions.  Rule  15  of  the  rules  of  this  court 
adopted  November  4,  1897,  and  in  force  when  the  briefs 
herein  were  filed,  provides  that  an  alleged  error  or  point 
not  contained  in  the  brief  in  chief  shall  not  be  raised 
afterwards,  either  by  reply  brief  or  in  oral  or  printed 
argument  or  on  petition  for  rehearing.  We  find  nothing 
even  in  the  reply  brief  having  reference  to  such  alleged 
assigned  error,  beyond  the  bare  assertion  that  the  order 
directing  the  conveyance  to  be  made  involves  a  freehold. 
It  is  apparent  from  the  brief  in  chief  that  the  appeal  in 
this  case  was  taken  for  the  purpose  of  bringing  into  re- 
view that  branch  of  the  case  which  resulted  in  the  rendi- 
tion of  a  money  decree  against  the  appellant  William  P. 
for  a  sum  adjudged  by  the  court  to  be  due  from  him  to  his 
co-tenants  for  the  rent  of  property  which  they  owned  as 
tenants  in  common.  That  this  is  true  is  put  beyond  cavil 
by  the  conditions  of  the  appeal  bond  given  by  the  appel- 
lants. The  recitals  of  the  bond,  in  substance,  are,  that 
whereas  a  decree  has  been  rendered  against  the  appellant 
William  P.  Rhodes  in  favor  of  the  appellees  for  the  sum 
of  $3003.93  and  costs  of  suit,  from  which  decree  an  appeal 
is  prayed,  therefore  the  bond  should  be  null  and  void  if 
the  appeal  was  duly  prosecuted  and  the  amount  of  the 
said  decree  paid  by  the  said  William  P.  Rhodes  in  case 
the  decree  should  be  afiirmed,  otherwise  to  be  in  full  force 
and  virtue.  Though  a  freehold  is  involved  in  a  litigation, 
yet  if  no  objection  is  made  to  the  decree  so  far  as  it  set- 
tles the  freehold,  an  appeal  from  another  part  of  the  same 
decree  not  involving  the  question  of  a  freehold  must  be 
taken  to  the  Appellate  Court.  Cheney  v.  Teese^  113  111.  444; 
Malaer  v.  Hudgens,  130  id.  225;  Fread  v.  Fread,  165  id.  228. 
The  motion  to  dismiss  the  appeal  is  sustained. 

Appeal  dismissed. 
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Pack,  Woods  &  Co. 
r>xr>  V, 

The  American  Trust  and  Savings  Bank. 

Opinion  filed  Apnl  fi,  1898. 

192j  1.  Appearance— aftacfem^ni  defendant  may  appear  specially  to  qties- 

^49-1 !  tion  jurisdiction  over  garnishee,  A  defendant  in  a  suit  in  assumpsit, 
with  attachment  in  aid,  upon  whom  no  personal  service  has  been 
had,  may  appear  specially  and  question  the  jurisdiction  of  the 
court  over  his  estate  in  the  hands  of  the  party  served  as  garnishee; 
and  such  appearance  is  not  a  denial  of  jurisdiction  of  the  subject 
matter,  so  as  to  authorize  the  entry  of  a  personal  judgment  against 
such  defendant. 

2.  Attachment — a  second  attachment  in  aid^  issued  after  return  of 
first  unexecuted^  is  an  alias  torit.  A  second  writ  of  attachment  in  aid, 
issued  in  the  same  suit  after  the  return  of  the  first,  unexecuted, 
at  the  order  of  the  plaintiffs  attorney,  is  an  alias  writ  although  it 
is  issued  on  a  second  affidavit  and  bond,  and  although  it  does  not 
contain  the  words,  "as  we  have  formerly  commanded  you,"  usually 
characteristic  of  alias  writs. 

3.  Same — statute  does  not  authorize  alias  vyrit  of  attachment  in  aid. 
There  is  nothing  in  the  statute  which  authorizes  the  issue  of  an 
alias  writ  of  attachment  in  aid  in  the  same  suit  after  the  return 
of  the  first  writ  unexecuted. 

4.  Same — court  cannot  enter  Judgment  against  gaimishee  served  with 
alias  writ  of  attadimcnt.  The  court  has  no  jurisdiction  to  render 
judgment  against  a  garnishee  brought  into  court  by  the  service  of 
an  alias  writ  of  attachment  in  aid,  issued  in  the  same  suit  after 
the  return  of  the  first  writ  unexecuted,  there  being  no  statutory 
authority  for  such  alias  writ. 

Am.  Trusty  etc.  Bank  v.  Pack,  Woods  d;  Co.  70  111.  App.  177,  aflarmed. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Supe- 
rior Court  of  Cook  county;  the  Hon.  Jonas  Hutchinson, 
Judge,  presiding". 

Farson  &  Greenfield,  (John  C.  Richberg,  of  coun- 
sel,) for  plaintiff  in  error. 

Hawley  &  Prouty,  for  defendant  in  error. 
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Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

This  was  a  suit  in  assumpsit,  with  attachment  in  aid, 
begun  in  the  Superior  Court  of  Cook  county  by  Thomas 
Parker,  Jr.,  as  receiver  of  the  Mutual  Fire  Insurance 
Company  of  Chicago,  against  Pack,  Woods  &  Co.,  a  for- 
eign corporation.  The  summons  and  writ  of  attachment 
in  aid  were  both  issued  July  23,  1895,  and  returnable  to 
the  next  August  term.  The  attachment  writ  contained 
the  names  of  certain  persons,  other  than  the  defendant 
in  error,  to  be  summoned  as  garnishees,  but  was  returned 
by  the  sheriff  withoul  service,  by  order  of  plaintiff's  attor* 
ney.  The  summons  was  returned  "not  found."  On  Octo- 
ber 1,  1895,  plaintiff  filed  a  second  afi&davit  and  bond  for 
a  writ  of  attachment  in  aid  of  the  same  suit,  which  was 
issued,  being  in  all  respects  like  the  first  writ,  except 
that  it  named  as  garnishee  the  American  Trust  and  Sav- 
ing's Bank.  This,  the  second  writ,  was  returned  by  the 
sheriff  as  served  on  the  garnishee  the  same  day.  On  Octo- 
ber 18,  1895,  plaintiff  filed  his  interrogatories  to  the  gar- 
nishee and  his  declaration  in  assumpsit.  On  December  14, 
1895,  an  alias  summons  was  issued,  and  on  the  same  day 
the  clerk  filed  his  certificate  of  the  mailing  of  the  notices 
to  the  defendant  of  the  attachment  and  pendency  of  suit. 
This  alias  summons  was  afterwards  returned  "not  found." 
A  pluries  summons  was  issued  January  11,  1896,  and  also 
returned  "not  found."  On  November  6,  1895,  the  bank 
entered  its  special  appearance  and  motion  in  writing  to 
quash  the  second  writ  of  attachment,  on  the  ground  that 
it  was,  in  effect,  an  alias  writ  of  attachment, — a  writ  not 
authorized  by  statute, — and  therefore  void;  that  it  con- 
ferred no  jurisdiction  on  the  court  over  the  garnishees. 
On  December  27,  1895,  the  defendant  corporation.  Pack, 
Woods  &  Co.,  also  entered  its  special  appearance  and 
motion  to  quash  the  second  writ  of  attachment  on  the 
same  grounds  urged  by  the  g'amishee,  and  on  the  fur- 
ther ground  that  the  court  had  not  acquired  jurisdiction 
of  the  estate  of  defendant  sought  to  be  garnished  and 
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attached.  The  court  overruled  both  motions  to  quash. 
Afterwards  plaintiff  moved  the  court  to  rule  the  defend- 
ant to  plead,  alleging"  that  its  special  appearance  oper- 
ated as  a  general  appearance  and  that  it  was  in  court 
for  all  purposes,  and  that  plaintiff  was  entitled  to  a  gen- 
eral judgment.  This  motion,  the  court  also  overruled. 
Judgment  in  the  attachment  was  given  by  default  against 
defendant,  and  afterwards,  on  November  5,  1896,  on  scire 
facias,  against  the  garnishee,  for  $277.  From  this  judg- 
ment the  garnishee  af)pealed  to  the  Appellate  Court, 
where  the  judgment  was  reversed  without  remanding  the 
case.  The  Appellate  Court  having  granted  a  certificate 
of  importance,  the  plaintiff  below  has  prosecuted  this 
writ  of  error. 

It  is  in  the  first  case  contended  by  the  plaintiff  below, 
the  receiver,  that  it  was  error  not  to  render  a  general 
judgment  on  his  motion,  against  Pack,  Woods  &  Co.,  on 
its  appearance  in  the  Superior  Court.  The  contention  is, 
that  there  can  be  no  limited  or  special  appearance  for 
any  other  purpose  except  to  question  the  jurisdiction  of 
the  court  over  the  person  of  the  defendant,  and  that  as 
no  attempt  had  been  made  to  claim  jurisdiction  over  the 
corporation  itself.  Pack,  Woods  &  Co.,  the  defendant  be- 
low, by  means  of  the  attachment  writ,  it  had  no  ground 
for  a  special  appearance,  and  such  attempted  special  ap- 
pearance was  therefore  a  general  appearance.  In  this 
proceeding  the  receiver  attempted  to  get  jurisdiction 
over  the  estate  of  Pack,  Woods  &  Co.  by  means  of  the 
second  attachment  writ,  and  while  it  was  the  duty  of 
the  bank,  as  garnishee,  to  protect  itself,  and  see  to  it 
that  such  a  judgment  only  was  taken  against  the  prin- 
cipal, Pack,  Woods  &  Co.,  as  would  support  a  judgment 
against  the  garnishee,  (see  Pierce  v.  Carleton,  12  111.  358,) 
still  the  principal  had  the  right  to  enter  a  limited  or 
special  appearance  to  question  the  jurisdiction  of  the 
court  over  its  estate,  as  the  estate  was  the  only  thing  to 
which  jurisdiction  could  attach  without  personal  service. 
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Questioning  the  jurisdiction  over  the  res  is  not  denying 
jurisdiction  of  the  subject  matter,  which  is  conferred  by 
statute,  but  jurisdiction  over  the  res  could  not  be  obtained 
without  the  service  of  a  valid  writ  in  the  manner  pro- 
vided by  the  statute.  The  Pack,  Woods  &  Co.  corpora- 
tion was  interested  in  the  suit,  and  had  a  right  to  take 
advantage  of  any  defects  in  the  process  by  which  it  was 
sought  to  bring  it  or  its  estate  into  court,  and  to  limit  its 
appearance  accordingly.  Its  appearance  was  confined 
to  this  special  purpose,  and  did  not  confer  jurisdiction 
on  the  court  to  enter  a  personal  judgment.  The  ruling  of 
the  Superior  Court  on  this  point  was  therefore  correct. 
Johnson  v.  Buell,  26  111.  66;  2  Ency.  of  PI.  &  Pr.  610. 

The  chief  question  presented  by  this  record  is,  can  a 
second  attachment  in  aid  be  issued  in  the  same  suit  after 
a  return  of  the  first  writ  unexecuted?  There  seems  to  be 
a  dearth  of  authorities  on  this  question,  the  only  ones 
to  which  we  have  been  referred  being  Dennison  v.  Blumen- 
thal,  37  111.  App.  385,  Hamill  v.  Phenieie,  9  Iowa,  525,  Elliott 
v.  Stevens,  10  id.  418,  and  Branshaiv  v.  Tinsley,  4  Tex.  Civ. 
App.  131.  The  foreign  cases  are  under  statutes  differing 
from  ours,  and  we  are  disposed  not  to  regard  them  as 
applicable  here.  In  the  case  of  Dennison  v.  Blumenthal, 
supra,  the  Appellate  Court  for  the  First  District  held  that 
an  alias  writ  of  attachment  was  not  authorized  by  the 
statute,  and  that  proceedings  by  attachment,  being  in 
derogation  of  the  common  law  and  deriving  all  their 
validity  from  the  statute,  must  conform,  in  all  essential 
particulars,  to  the  requirements  of  the  statute.  {Cariker 
v.  Anderson,  27  111.  358.)  In  the  Dennison  case,  Mix,  one  of 
the  garnishees,  was  brought  in  by  an  alias  writ  of  attach- 
ment issued  more  than  sixteen  months  after  the  original, 
and  more  than  a  year  after  judgment  by  default  against 
the  defendants,  no  additional  afiidavit  or  bond  having 
been  given,  and  the  court  held  that  no  notice  of  it,  in 
any  mode  recognized  by  law,  could  be  given  to  the  de- 
fendants.    In  the  case  at  bar  the  suit  was  begun  by  the 
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issuing"  of  a  summons,  then  a  writ  of  att< 
was  regularly  sued  out  and  returned  unex 
also  the  summons.  There  was  nothing  n 
two  months  later,  when  a  new  affidavit  i 
filed  and  a  new  writ  of  attachment  issued 
defendant  in  error.  Was  this  an  alias  wri 
error  contends  that  it  was  not,  as  it  was  nc 
first  affidavit  and  bqnd,  but  on  a  new  affid 
An  alias  writ  is  a  second  writ  issued  w' 
same  kind  has  been  issued  before  in  the  sai 
the  former  writ  has  not  produced  its  effec 
plaintiff  in  error  probably  filed  the  secon 
bond  in  view  of  the  languag-e  used  in  the 
that  the  original  bond  does  not  cover  dam 
the  wrong-ful  issue  of  an  alias  writ.  The  S( 
in  controversy  does  not  contain  the  wore 
formerly  commanded  you,"  {sicut  alias  pre 
which  the  alias  writ  derives  its  name;  but  1 
omission  was  it  any  the  less  an  alias  writ? 
ond  writ  issued  in  the  same  cause,  the  fir 
failed  to  produce  its  effect,  and  the  addi 
and  bond,  in  the  absence  of  statutory  auth 
ond  attachment  in  aid,  can  no  more  be  he 
from  an  alias  writ  to  an  original  writ  than 
second  summons  in  the  same  cause  can  be 
an  original  summons  and  not  for  an  alias  s 
was  a  suit  against  Pack,  Woods  &  Co.,  and 
could  be  obtained  over  the  corporation  < 
unless  by  personal  service  or  by  attachm( 
ment  of  some  of  its  property.  No  jurisd 
tained  by  the  first  writ,  and  the  second  wj 
for  the  purpose  of  securing  what  the  first 
to  accomplish.  We  find  nothing  in  the  g 
izing  the  issuing  of  an  alias  writ  of  attach 
by  the  Appellate  Court,  attachments  are 
of  the  common  law,  being  creatures  of  stc 
it  is  the  rule  that  such  statutes,  except  t\ 
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trictly  construed.  The  Attachment 
hall  be  construed  in  all  courts  in  the 

for  the  detection  of  fraud.  But  no 
racter  arises  here.  The  statute  pro- 
iment  in  aid  of  a  pending  suit  may 
n  conditions,  and  that  such  proceed- 
ereupon  as  are  required  or  permit- 
timents,  as  near  as  maybe.  (Sec.  31.) 
)vides  that  a  creditor  may  have  "an 
Lin  specified  cases.  No  provision  is 
nore  than  one  writ,  except  in  section 
Lat  "an  attachment  writ"  may  be  is- 
mnty  in  the  State  where  the  debtor 
iable  to  be  attached, 
cause  section  33  provides  that  "upon 
tnents  issued  in  aid  of  actions  pend- 
;by  implied,  by  the  use  of  the  word 

more  than  one  writ  of  attachment 
e  plural  "attachments '  was  evidently 
T^ith  the  plural  "actions  pending","  im- 
and  the  whole  section  gives  no  coun- 
Lon  contended  for. 

Dwhere  provides  for  more  than  one 
o  the  same  county  in  the  same  suit, 
r  of  the  alias  writ  was  unauthorized, 
va.s  obtained  by  the  court  by  the  ser- 
;he  garnishee.  The  motions  to  quash 
^e  been  sustained.  It  was  error  to 
le  Appellate  Court  decided  correctly 

Lve  taken  disposes  of  the  case,  it  will 
consider  other  errors  assigned, 
the  Appellate  Court  is  affirmed. 
Judgment  affirmed. 
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Opinion  filed  April  £1,  ISOS, 

r  domain— /air  cash  value  of  vacant  property  is  the  measure 
The  fair  cash  value  of  property  vacant  at  the  time  of 
on  to  condemn  the  same  is  the  measure  of  compensa- 
roving^  such  value  the  defendant  may  show  the  highest 
and,  in  fact,  all  uses,  for  which  the  property  is  adapted 
for  such  uses. 

orobahle  future  use  of  condemned  property  is  not  the  subject 
ony.  What  probable  use  the  owner  of  vacant  property 
condemned  may  make  of  the  same  in  the  near  future 
jject  of  expert  testimony. 

what  a  proper  modification  of  instruction  concerning  dam- 
erence  to  the  question  of  damages  to  land  not  taken 
:ricken  out  of  the  defendant's  instructions  concern- 
Ltion,  where  there  is  no  evidence  of  any  diminution  in 
imajre  to  the  land  not  taken,  caused  by  the  taking  of 
condemned. 

:ondemnation  verdict  not  disturbed  if  within  the  range  of 
indemnation  verdict  returned,  on  conflicting  evidence, 
ch  viewed  the  premises,  will  not  be  disturbed  on  ap- 
)  manifestly  against  the  evidence  as  to  indicate  mis- 
le  part  of  the  jury, 

:nts  and  decrees — a  Judgment  is  certain  which  can  be 
y  the  record,  A  condemnation  judgment  which  recites 
nding  a  certain  sum  as  damages  to  the  lessee  of  the 
a  certain  sum  to  the  reversioner  is  sufficiently  cer- 
it  directs  the  payment  of  the  money  to  the  county 
*  the  use  of  the  "owner  or  owners"  of  the  property, 
cord  shows  who  the  lessee  and  reversioner  are. 

,  from  the  Circuit  Court  of  Cook  county;  the 
TuTHiLL,  Judge,  presiding. 

Jamieson,  and  Maher  &  Gilbert,  for  appel- 

minlng  the  value  of  land  taken,  or  damages  to 
ken,  the  value  is  to  be  determined  with  refer- 
^  lawful  use  to  which  the  land  might  be  put. 
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The  fact  that  at  any  time  it  may  be  put  to  any  of  a  va- 
riety of  other  uses  than  the  particular  use,  entitles  the 
respondent,  as  a  matter  of  law,  to  its  value  for  those 
uses  if  the  land  is  taken,  and  to  the  diminution  in  that 
value  if  it  is  not  taken  but  damaged.  Easlam  v.  Railroad 
Co.  64  111.  353;  Railroad  Co,  v.  Jacobn,  110  id.  414;  Railway  Co, 
V.  Wood,  124  id.  329;  Railroad  Co,  v.  Chicago,  156  id.  98. 

If  land  sought  to  be  condemned  for  public  use  has  a 
market  value  for  the  purpose  of  subdivision  into  lots  and 
blocks  it  may  be  properly  proven.  The  jury  may  take 
into  consideration  each  and  every  element  that  may  en- 
ter into  the  true  market  value  of  the  property.  South 
Park  Comrs.  v.  Dunlevy,  91  111.  49. 

When  it  appears  that  the  amount  fixed  by  a  condem- 
nation verdict  is  inconsistent  with  and  contrary  to  all 
the  proofs,  it  is  the  duty  of  the  court  to  interfere  and 
submit  the  case  to  another  jury.  Railroad  Co,  v.  Schneider, 
127  111.  144. 

Error  in  instructions  given  for  petitioner  in  condem- 
nation, relating  to  the  rule  for  allowing  damages,  is  not 
cured  because  one  given  for  defendant  announced  the 
proper  rule.     Railroad  Co,  v.  Naperville,  166  III.  87. 

Charles  S.  Thornton,  Corporation  Counsel,  and 
William  H.  Arthur,  Assistant,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  of  condemnation 
entered  in  the  circuit  court  of  Cook  county  in  favor  of 
appellant  and  against  appellee.  The  city  of  Chicago,  the 
appellee,  filed  its  petition  March  9,  1895,  to  condemn  a 
strip  of  land  33  feet  by  600  feet,  for  the  purpose  of  widen- 
ing Spaulding  avenue  between  Jackson  and  VanBuren 
streets,  this  strip  being  the  west  33  feet  of  a  ten-acre 
tract,  the  fee  of  which  tract  is  in  the  Chicago  West  Divi- 
sion Railway  Company,  and  which  has  been  leased  to 
appellant,  the  West  Chicago  Street  Railroad  Company, 
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for  the  term  of  nine  hundred  and  ninety-nine  years.  The 
cause  was  heard  before  a  jury,  who  viewed  the  premises, 
and,  after  hearing*  the  testimony,  returned  a  verdict  fix- 
ing appellant's  damages  at  $6751.80  and  the  reversioner's 
damages  at  one  dollar,  and  further  found  that  no  other 
property  would  be  taken  or  damaged  by  the  proposed 
improvement.  A  motion  for  a  new  trial  was  overruled 
and  judgment  entered  on  the  verdict,  from  which  judg- 
ment the  lessee  has  appealed  to  this  court. 

.The  first  error  assigned  is  the  exclusion  of  certain  evi- 
dence offered  by  appellant.  Counsel  for  appellant  asked 
the  witness  P.  H.  Roeschlaub  this  question:  "What,  in 
your  opinion,  will  be  the  uses  and  purposes  to  which  the 
ten-acre  tract  will  be  put  in  the  near  future  by  the  lessee, 
the  West  Chicago  Street  Railroad  Company?**  It  needs 
no  argument  to  show  that  it  was  not  error  to  refuse  to 
allow  this  question  to  be  answered.  Even  if  it  were 
proper  to  prove  what  uses  and  purposes  the  property 
might  be  devoted  to  in  the  near  future,  such  proof  could 
not  be  made  by  the  mere  opinion  of  the  witness  as  a  mat- 
ter of  expert  testimony.  The  strip  in  question,  of  the 
width  of  33  feet,  was,  at  the  time  of  the  filing  of  the  peti- 
tion and  at  the  time  of  trial,  vacant  and  not  devoted  to 
any  special  use,  and  its  fair  cash  value  at  the  time  of 
filing  the  petition  was  the  measure  of  compensation  to 
which  appellant  was  entitled;  but  as  tending  to  prove 
such  value,  the  respondent  was  entitled,  and  was  per- 
mitted, to  prove  the  highest  and  best  use, — in  fact  all 
the  uses, — for  which  the  property  was  adapted,  and  its 
value  for  such  uses.  Roeschlaub  testified  that  he  was 
familiar  with  the  uses  and  purposes  to  which  th^  ten-acre 
tract  was,  at  the  time  of  the  trial,  put  by  appellant;  that 
there  were  two  buildings  on  the  south-^ast  corner  of  the 
tract  (but  not  on  the  strip  taken);  that  "the  south  build- 
ing had  been  used  as  a  car-house  for  the  Van  Buren  street 
line — what  is  termed  the  Van  Buren  street  line  cars— op- 
erating on  Van  Buren  street.     The  building  north  of  that 
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ly,  until  a  chang'e  in  the  motive  power, 
table  for  the  horses  used  in  moving  these 
je  is  going"  on  there  now,  part  of  which  is 
h  will  turn  that  north  building— changes 
le  excepting  the  placing  of  tracks — to 
milding  into  a  car-house  for  the  storage 
se  the  property  has  been  used  to  a  very 
a  store-yard  for  the  track  department." 
ifying  as  to  the  value  of  the  land,— espe- 
ip  taken, — for  general  purposes  or  when 
lots,  he  further  testified:  **The  strip  of 
ion  has  a  special  value  to  the  railroad 
se  the  railway  company  for  its  purposes 
tracts  of  land,  and  those  tracts  of  land 
vided.  I  mean  by  that,  that  it  is  a  very 
^  for  them,  and  almost  impossible  for 
iece  of  ground  through  which  alleys,  par- 
r  even  streets,  on  account  of  the  danger 
cars, — in  tracking  from  one  part  of  their 
other.  The  only  unsubdivided  piece  is 
Ls  the  *Otis  tract,'  and  that  is  on  Kedzie 
*  on  the  Wisconsin  Central  railroad ;  other- 
ty  there  is  all  subdivided, 
lis  33  feet  is  taken  by  the  city  here,  what, 
sil  cost  or  expense  would  the  West  Chi- 
Iroad  Company  have  to  bear  in  order  to 
osition  as  it  is  in  reference  to  its  present 
ig  now  the  exclusive  ownership  of  this 

et  in  question  is  a  piece  of  ground  33  feet 
of  ground  33  feet  wide,  which  will  accom- 
eet  railway  tracks.  That  would  be  2400 
rage.  Now,  if  it  were  necessary  for  them 
ract  of  land,  it  would,  of  course,  deprive 
age  room  for  the  eighty  cars,  and  neces- 
tion  of  another  station  for  the  storage  of 
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Q.  "If  the  33  feet  is  taken,  what  effec 
the  33  feet — the  higfhest  and  best  use  to 
put  by  the  railroad  company, — what  wou 

The  court:   "What  is  the  value  for  tha 

Mr.  Gilbert:  "Yes;  what  is  the  vain 
pose? 

A.  "Well,  it  is  valued  for  that  purpose 

The  court:   "Say  in  dollars  and  cents. 

Mr.  Gilbert:   "What  is  the  value  for 
dollars  and  cents? 

A.  "It  would  be  at  least  $40,000  for 
purposes." 

We  think  it  clear  that  appellant  wa 
cient  latitude  in  its  proof  as  to  the  spec 
property  for  its  special  uses,  notwithsta 
refused  to  allow  offers  of  testimony,  m< 
speculative  character,  as  to  the  uses  v 
contemplated  making"  of  the  property.  ' 
appellant  on  this  phase  of  the  case  wer( 
by  the  court  in  the  following"  instruction! 

3.  "The  court  instructs  the  jury  that 
compensation  should  be  for  the  highest  a 
purposes  to  which  the  property  in  questi< 
as  shown  by  the  evidence,  at  the  time  of 
petition  in  this  case. 

4.  "The  court  instructs  the  jury  that 
from  the  evidence,  that  the  property  in  q 
particular  or  special  value  to  the  lessee 
purposes,  then  it  is  your  duty  to  allo^ 
its  full  fair  cash  value  for  such  purpose 
the  evidence,  at  the  time  of  the  filing  ol 
this  case." 

It  is  urged,  however,  that  the  court 
the  fifth  instruction  for  appellee.    We  do 
jection  to  this  instruction,  and,  taken  in  < 
the  above  instructions  for  appellant,  w€ 
were  fully  instructed  as  to  the  measure  o 
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It  is  further  urged  as  error  that  the  court  modified  the 
seventh  and  eighth  instructions  for  appellant  by  striking 
out  all  reference  in  them  to  damages  done  to  property 
not  taken.  There  was  no  evidence  introduced  of  any 
diminution  of  the  value  of  or  damage  to  the  lands  not 
taken,  mentioned  in  the  cross-petition,  caused  or  which 
would  be  caused  by  the  taking  of  the  strip  in  question, 
and  such  modification  wias  therefore  not  error. 

The  contention  most  strenuously  made  by  counsel  for 
appellant  appears  to  be  that  the  verdict  is  contrary  to 
the  evidence.  Two  witnesses  testified  for  the  city  as  to 
the  value  of  the  land  taken,  one  fixing  it  at  $4447.50  and 
the  other  at  $4436.45.  Pour  witnesses  testified  for  appel- 
lant. The  witness  Roeschlaub  fixed  it  at  $18,250  if  the 
property  is  considered  as  other  property  in  that  locality, 
but  at  $40,000  for  railroad  purposes.  The  other  witnesses 
for  appellant  valued  the  land  taken  at,  respectively,  $17,- 
820,  $14,850  and  $17,000.  The  jury  viewed  the  premises 
and  found  the  just  compensation  to  be  $6751.80.  It  has 
been  often  decided  by  this  court,  that  in  cases  of  this 
kind,  where  the  jury  have  viewed  the  premises  and  the 
evidence  is  conflicting,  we  will  not  interfere  with  the  ver- 
dict unless  it  is  so  manifestly  contrary  to  the  preponder- 
ance of  the  evidence  as  to  indicate  misconduct  on  the  part 
of  the  jury.  {Braun  v.  Metro])olitan  West  Side  Elevated  Bail- 
road  Co.  166  111.  434.)  While  it  might  appear  from  the  cold 
record  before  us  that  the  preponderance  of  the  evidence 
was  that  the  projDerty  is  worth  more  than  the  amount  al- 
lowed, still,  as  both  the  court  and  jury  saw  and  heard  the 
witnesses  and  the  jury  viewed  the  premises,  we  cannot 
say  that  the  verdict  is  so  manifestly  contrary  to  the  pre- 
ponderance of  the  evidence  as  to  indicate  any  misconduct 
or  improper  motive  on  the  part  of  the  jury. 

The  last  objection  is  to  the  form  of  the  judgment  en- 
tered in  the  court  below.  It  directs  that  the  sums  of 
money  awarded  by  the  jury  in  their  verdict,  which  ver- 
dict was  recited  in  the  judgment,  be  paid  to  the  county 
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treasurer  for  the  use  of  the  owner  or  owners  of  said  prop- 
erty, etc.  The  verdict  finds  that  the  compensation  be 
paid  to  the  "lessee"  and  to  the  "owners  of  the  reversion- 
ary interest."  Who  the  lessee  is  appears  clearly  from  the 
record  in  the  case,  and  that  is  certain  which  can  be  ren- 
dered certain.  There  is  no  uncertainty  in  the  judgment, 
{Fink  V.  Disbi'oiv,  69  111.  76,)  and  it  will  be  affirmed. 

Judgment  affirmed. 
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The  City  of  Chicago. 

Opinion  filed  April  £1,  1898, 

1.  Brokers— /c?*m  *" stock  broker"*  defined.  A  'stock  broker  is  one 
who,  for  commission,  attends  to  the  sale  and  purchase  of  stocks  or 
shares,  and  of  government  and  other  securities,  in  behalf  and  for 
the  account  of  clients. 

2.  Same — stock  broker  may  have  possession  of  securities  and  settle  pay- 
ments therefor.  A  stock  broker  may  be  intrusted  with  the  securities 
of  his  client,  may  take  or  transfer  them  without  the  name  of  his 
principal  appearing,  and  may  pay  or  advance  the  price  for  pur- 
chases or  receive  payment  for  sales. 

3.  Same— 77ie??i&crs  of  Chicago  Stock  Exchange  are  brokers.'*  Mem- 
bers of  the  Chicago  Stock  Exchange  are  "brokers,"  within  the 
meaning  of  the  ordinance  of  the  city  of  Chicago  requiring  a  license 
fee  for  the  privilege  of  carrying  on  the  business  of  a  broker,  and 
they  are  liable  to  punishment  for  violations  of  such  ordinance. 

4k  Same— icords  "goods,  wares  and  merchandise"  in  license  ordinance, 
include  stocks.  The  words  "goods,  wares  and  merchandise,"  used  in 
an  ordinance  which  defines  a  broker  to  be  one  engaged,  for  a  com- 
mission, in  selling  "goods,  wares  and  merchandise  or  produce  and 
grain,"  include  within  their  meaning  shares  of  stock  in  corpora- 
tions, or  other  securities  or  bonds. 

5.  Licenses— right  of  legislature  to  authorize  city  to  impose  license  fee 
on  occupations.  Section  1  of  article  9  of  the  constitution  of  1870  ex- 
pressly authorizes  the  legislature  to  tax  certain  occupations,  in- 
cluding that  of  a  broker;  and  this  power  may  lawfully  be  delegated 
to  cities,  towns  and  villages  of  the  State,  for  exercise  within  their 
respective  limits. 
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;  license  fee  on  brokers.  By  virtue  of  a  grant 
irct  cities,  towns  and  villages  in  the  State 
pon  the  occupations  named  in  section  1 
ition,  including  that  of  a  broker,  either 
*  or  regulation,  the  only  requirement  be- 
:orm  as  to  the  class  on  which  it  operates. 

riminal  Court  of  Cook  county;  the 
idge,  presiding. 

Lord,  for  appellant: 
ence  between  a  factor  and  a  broker 
er  has  the  possession  of  the  goods 
las  not.  The  former  is  authorized 
wn  name;  the  latter  may  only  deal 
icipal.  Murray  v.  Doud,  167  111.  368; 
1.  79;  4  Am.  &  Eng.  Ency.  of  Law, 
'en  V.  Bank^  149  111.  1;  Baring  v.  Cor- 
ry  on  Agency,  sec.  34;  Crane  v.  No- 
zrkinsv.  State,  50  Ala.  154;  Braunv. 
88  V.  Huston,  14  Ind.  App.  8;  Graham 
Butler  V.  Dor  man,  68  Mo.  298;  Bern- 
L.  531;  Bank  v.  Snyder,  10  Mo.  App. 
4  N.  Y.  417;  Price  v.  Insurance  Co.  43 
igue,  6  Coldw.  422;  Slack  v.  Tucker, 

ossession  that  the  factor  acquires 
imond,  37  111.  99;  Eaton  v.  Truesdale, 

ties  to  a  sale  it  is  enough  that  the 
.  with  a  blank  indorsement,  which 
L  the  purchaser,  or  atiy  one  he  may 
dgnment.  Bank  v.  Bank,  105  U.  S. 
03  id.  804. 

rtificate  is  the  symbol  of  the  stock, 
reof  is  the  possession  of  the  stock, 
ize  that  stock  may  be  pledged  by 
ate.  18  Am.  &  Eng.  Ency.  of  Law, 
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610;  Watson  v.  Little,  2  N.  Y.  446;  Casey  v.  Gavaroc,  96  U.  S. 
467;  1  Cook  on  Stockholders,  (3d  ed.)  par.  465. 

The  right  to  make  a  contract  is  a  property  right. 
Ramsey  v.  People,  142  111.  380. 

The  privilege  or  liberty  to  engage  in  the  business  of 
selling  goods  as  a  broker  on  commission  is  one  of  profit, — 
of  presumptive  value,— the  denial  of  which  is  a  depriva- 
tion of  both  liberty  and  property  to  the  extent  that  the 
right  to  contract  is  denied.     Frorer  v.  People,  141  111.  171. 

Due  process  of  law  is  synonymous  with  "law  of  the 
land,"  and  "law  of  the  land"  means  general  public  laws, 
and  not  partia;!  or  private  laws  affecting  the  rights  of  pri- 
vate citizens  or  classes  of  individuals.  Millett  v.  People,  117 
111.  294;  Eden  v.  Peoi:)le,  161  id.  303. 

Under  the  police  power  the  legislature  may  not  pro- 
hibit, restrict  or  hamper  a  business  the  prosecution  of 
which  inflicts  no  damage  upon  others.  Tiedeman  on 
Police  Powers,  sec.  85;  Eden  v.  People,  161  111.  303. 

The  police  power  extends  solely  to  the  protection  of 
the  lives,  health  and  property  of  the  community  against 
the  injurious  exercise  by  any  citizen  of  his  own  rights. 
{Patterson  v.  Kentucky,  97  U.  S.  502.)  The  business  of  a 
broker  does  not  affect  or  jeopardize  the  life,  health  or 
property  of  any  one,  and  has  no  such  tendency. 

Howard  S.  Taylor,  City  Prosecutor,  and  George 
McA.  MiLLiER,  Assistant,  for  appellee: 

A  broker  is  one  who  makes  a  bargain  for  another  and 
receives  a  commission  for  so  doing,  as,  for  instance,  .a 
stock  broker.     Story  on  Agency,  sec.  32. 

Stock  is  one  thing  and  a  certificate  is  another.  The 
former  is  the  substance  and  the  latter  is  the  evidence 
of  it.     Haivley  v.  Bi*umagin,  33  Cal.  399. 

A  certificate  does  not  constitute  the  title  to  the  stock. 
In  legal  contemplation  the  certificate  is  merely  an  addi- 
tional and  convenient  evidence  of  ownership  of  the  stock. 
Railroad  Co,  v.  Pearce,  28  Ind.  502. 
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A  certificate  of  title  to  a  share  is  not  a  share.  It  is 
evidence  of  the  shareholder's  interest.  VanAllen  v.  As- 
sessor, 3  Wall.  598. 

Certificates  of  stock  are  muniments  of  title, — evidence 
of  the  holder's  right  to  a  proportion  of  the  property  and 
franchises  of  the  corporation.  Campbell  v.  Morgan,  4  111. 
App.  103;  Payne  v.  Elliott,  54  Pa.  St.  339;  Mitchell  v.  Beck- 
man,  64  Cal.  117;  Johnson  v.  Railroad  Co,  40  How.  Pr.  193; 
Arnold  v.  Bank,  27  Barb.  424;  McAllister  v.  Kuhn,  96  U.  S.  89; 
Hubbell  V.  Drexel,  11  Fed.  Rep.  115. 

Brokers  may  contract  in  their  own  names,  provided 
their  principals  have  given  them  authority  to  that  effect 
or  if  the  usual  course  of  dealing  warrants  them  so  to  do. 
Russell  on  Factors,  52. 

A  broker  has,  in  general,  no  authority,  as  such,  to 
receive  pajanent  for  goods  sold  by  him  on  account  of  his 
principal,  but  if  the  custom  of  trade  or  the  usual  course 
of  dealing  between  himself  and  his  principal  warrants 
him  so  to  do  he  may  receive  payment  for  goods  so  sold. 
Russell  on  Factors,  54. 

The  ordinance  of  the  city  of  Chicago  in  question,  and 
the  statute  authorizing  it,  are  not  unconstitutional.  Fire- 
men's  Benev,  Ass.  v.  Lounsbury,  21  111.  513;  People  v.  Thurber, 
13  id.  556;  Insurance  Co.  v.  Peoria,  29  id.  180;  East  St  Louis 
V.  Wehrung,  46  id.  392;  Ducat  v.  Chicago,  48  id.  172;  Chicago 
Packing  Co,  v.  Chicago,  88  id.  227;  Walker  v.  Springfield,  94 
id.  372;  Lovingston  v.  Trustees,  99  id.  564;  East  St  Louis  v. 
Trustees,  102  id.  489;  Wiggins  Ferry  Co,  v.  East  St  Louis,  id. 
560;  Timm  v.  Harrison,  109  id.  593;  Braun  v.  Chicago,  110 
id.  186. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court : 

The  city  of  Chicago  adopted  an  ordinance  declaring 
it  unlawful  for  any  person,  association  or  corporation  to 
engage  in  business  in  the  capacity  of  a  "broker"  within 
said  city  without  having  paid  a  license  fee  and  obtained 
a  license  authorizing  such  person,  association  or  corpora- 
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tion  to  transact  business  in  that  capaci 
lant  was  tried  upon  a  stipulated  state 
court  without  a  jury,  and  was  convicted  < 
ordinance  and  a  fine  of  $25  was  assess 
This  is  an  appeal  from  such  judgment  of 

Counsel  for  appellant  urge  the  court 
ings  upon  propositions  submitted  to  be 
of  the  case,  and  in  their  brief,  with  re 
alleged  erroneous  rulings,  say:  "It  wi 
that  the  propositions  given  and  refused  ] 
these  questions:  First,  was  not  the  bus 
by  Banta  that  of  a  factor,  and  not  a  bro 
Banta  is  a  broker,  is  he  not  such  a  brok( 
ered  by  the  ordinance  in  question?  Thi 
constitution  forbid  the  legislature  empo 
of  Chicago  to  require  one  engaged  in  th( 
broker  to  take  out  a  license  as  a  conditi 
the  right  to  carry  on  his  business?  Poi 
nance  levies  a  tax,  is  it  not  in  violatio 
tutional  requirement  that  taxes  on  brc 
uniform,  and  the  constitutional  requirei 
for  corporate  purposes  should  be  unifoi 
persons  and  property?"  We  will  conside 
these  questions  in  the  order  as  stated  by 

The  stipulation  as  to  the  facts  and  tli 
as  follows: 

"It  is  hereby  stipulated  by  the  parties 
defendant,  Banta,  is  a  citizen  of  Chicago 
of  the  Chicago  Stock  Exchange,  a  volun 
composed  of  445  m.embers,  w^hich  membe 
bers  thereof  upon  election  thereto  by  the 
mittee  of  said  board,  payment  of  an  ini 
signing  the  constitution  and  by-laws  th 
stock  exchange  has  a  board  room  in  the 
to  which  none  but  members  are  admitte 
room  stocks,  bonds  and  other  securities 
sold  by  the  members  thereof  as  agents  ; 
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call  made  daily,  excepting  Saturdays,  from  10  A.  M.  until 
2  P.  M.  Under  the  rules  of  said  exchange  no  member 
thereof  can  buy  or  sell  stocks  or  bonds  or  other  securities 
save  in  the  room  of  said  exchange  and  between  the  hours 
aforesaid,  and  no  member  can  belong  to  any  similar  as- 
sociation within  the  State  of  Illinois.  By  the  constitu- 
tion of  said  exch(inge  no  fictitious  sales  can  be  made  and 
no  fictitious  or  trifling  bids  or  offers  can  be  made,  and  all 
bonds,  securities  and  all  certificates  of  stock  dealt  in  are 
obliged  to  be  delivered  on  the  floor  of  said  exchange  or 
at  the  place  of  business  of  the  member  who  is  the  pur- 
chaser, and  under  said  constitution  every  member  must 
have  in  the  vicinity  of  the  exchange  a  place  of  business 
other  than  the  exchange,  where  comparisons  may  be 
made  at  any  time  during  the  day  and  where  notices  may 
be  served.  The  constitution  and  by-laws  are  signed  by 
every  member  on  joining  said  exchange,  and  any  viola- 
tion of  such  constitution  or  by-laws  subjects  the  offender 
to  fine,  suspension  or  expulsion,  at  the  instance  of  the 
governing  committee  of  said  exchange.  The  defendant's 
sole  business  consists  in  buying  and  selling  stocks,  bonds 
and  other  securities  on  the  floor  of  said  exchange  for 
customers  from  whom  he  receives  orders  at  his  office  to 
buy  or  sell  said  stocks,  bonds  or  other  securities  on  said 
exchange,  and  the  manner  of  his  doing  said  business  is 
invariably  as  follows,  to- wit:  A  customer  gives  him  an 
order  to  buy  stocks.  Defendant  goes  onto  the  stock  ex- 
change, makes  a  contract  with  a  member  of  the  exchange 
for  the  purchase  of  stock,  and  in  all  cases  receives  from 
such  member  on  the  floor  of  the  exchange  or  at  his  office 
the  certificates  of  stock  so  bought,  endorsed  with  blank 
assignment  of  shares  of  stock  and  blank  power  of  at- 
torney to  make  necessary  transfer  on  books  of  the  cor- 
poration issuing  such  stock,  and  in  payment  therefor  the 
defendant  gives  to  such  member  his  own  check.  Defend- 
ant then  delivers  to  his  customer  said  certificates  of  stock 
so  bought  upon  receiving  from  said  customer  a  check  for 
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the  purchase  price  thus  paid,  plus  the  defendant's  com- 
mission for  making  such  purchase.  In  case  of  a  sale  it 
is  defendant's  invariable  custom  to  receive  the  certifi- 
cates of  stock  from  the  customer,  endorsed  with  blank 
assignment  of  shares  of  stock  and  blank  power  of  attor- 
ney to  make  necessary  transfer  on  books  of  the  corpora- 
tion issuing  such  stock,  sell  the  stock  and  deliver  the 
certificates  thereof  to  the  member  of  the  exchange  buy- 
ing, receive  from  him  his  check  for  the  purchase  price, 
and  give  to  his  customer  defendant's  check  for  the  stock 
sold,  less  his  commissions.  In  every  case  of  purchase  or 
sale  the  certificates  of  stock  are  actually  delivered.  In 
the  case  of  a  purchase  they  are  delivered  to  defendant 
by  the  member  selling  and  then  by  defendant  to  his  cus- 
tomer. In  case  of  sale  they  are  received  by  defendant 
from  his  customer  and  delivered  to  the  member  of  the 
exchange  buying  the  same.  Such  delivery  to  the  pur- 
chasing member  of  such  stock  so  sold  by  defendant  is 
invariably  made  within  a  short  time  after  the  sale, — at 
the  latest  by  10:30  o'clock  of  the  morning  after  the  sale. 
In  some  cases,  when  the  parties  so  require,  said  delivery 
takes  place  at  the  instant  of  the  sale.  It  is  also  agreed 
that  this  defendant  always  buys  or  sells  on  the  stock 
exchange  in  his  own  name,  but  he  acts  exclusively  for 
others,  and  does  not  buy  or  sell  on  his  own  account,  and 
that  this  is  true,  generally,  of  the  transactions  of  mem- 
bers of  the  exchange.  The  person  for  whom  the  member 
of  the  exchange  buys  stock  from  this  defendant  is  not 
usually  known  to  this  defendant.  The  commissions  in 
the  case  of  purchase  or  sale  are  those  specified  in  article 
19  of  the  constitution  of  the  Chicago  Stock  Exchange, 
section  1  of  which  is  as  follows,  to- wit: 

"  *Sec.  1.  Commissions  shall  be  charged,  and  paid  under 
all  circumstances,  and  upon  all  transactions,  both  pur- 
chases and  sales,  or  upon  contracts  for  the  receipt  or 
delivery  of  securities.  Such  commissions  shall  be  calcu- 
lated, in  all  cases,  upon  the  par  value  of  securities,  and 
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shall  be  at  the  rates  hereinafter  named;  and  such  rates 
shall  be,  in  each  case,  the  lowest  commission  that  may 
be  charged  by  any  member  of  the  exchange,  and  shall 
be  absolutely  net,  and  free  from  all  or  any  rebatement, 
return,  discount  or  allowance,  in  any  shape  or  manner 
whatsoever,  or  by  any  method  or  arrangement,  direct  or 
indirect.  And  no  bonus,  percentage  or  portions  of  the 
commissions  so  established  shall  be  given,  paid  or  al- 
lowed, directly  or  indirectly,  to  any  clerk  or  persdn,  for 
business  sought  or  procured  for  any  member  of  the  ex- 
change.' 

"The  commissions  vary  with  the  price  for  quantity  of 
stock,  bond  or  other  securities  sold  or  bought.  In  some 
cases  it  happens  that  defendant  receives  orders  from  cus- 
tomers to  buy  or  sell  shares  of  stock  which  are  in  conflict 
with  the  orders  received  from  other  customers.  In  such 
event  defendant  procures  another  member  of  the  board 
to  act  as  his  agent  in  making  purchase  or  sale,  and  pays 
him  one-half  of  the  commissions  for  his  services,  unless 
at  the  end  of  the  day,  by  agreement  between  defendant 
and  such  other  member  of  the  board,  the  trade  is  re- 
transferred  back  to  the  defendant,  in  which  case  defend- 
ant pays  the  other  member  of  the  board  at  the  rate  of  two 
dollars  per  hundred  shares  for  his  services.  But  in  every 
case  the  certificates  of  stock  that  the  defendant  is  or- 
dered to  sell  are  delivered  by  the  defendant,  and  not  by 
such  agent,  to  the  purchaser,  and  the  certificates  of  stock 
defendant  is  ordered  to  buy  are  received  by  defendant, 
and  not  by  his  agent,  from  the  seller,  and  are  delivered 
by  defendant  to  the  customer.  Defendant  does  no  other 
business  save  that  above  stated,  and  could  not  do  any 
business  in  stocks,  bonds  or  other  securities  in  any  other 
way  without  violating  the  rules  of  the  stock  exchange,  in 
which  event  defendant  would  be  liable  to  fine,  suspension 
or  expulsion  therefrom. 

"It  is  further  stipulated  that  the  city  of  Chicago  is  a 
municipal  corporation  in  the  State  of  Illinois,  is  incor- 
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porated  under  the  general  City  and  Village  act,  and  that 
there  is  now,  and  has  been  since  the  11th  of  June,  A.  D. 
1897,  an  ordinance  in  force,  the  same  being  the  ordinance 
for  the  alleged  violation  of  which  the  defendant  was  ar- 
rested and  fined,  and  which  is  as  follows,  to- wit: 

"  *Sec.  213.  It  shall  be  unlawful  for  any  person,  firm, 
corporation  or  association  in  the  city  of  Chicago  to  en- 
gage in  the  business  or  act  in  the  capacity  of  a  broker, 
including  real  estate  brokers  and  insurance  brokers,  with- 
out first  obtaining  a  license  therefor,  and  paying  a  license 
fee  in  the  sum  of  $25  per  annum,  the  issuance  of  such 
license  to  be  regulated  by  the  general  ordinances  now  or 
hereafter  in  force. 

"  *Sec.  214.  A  broker  is  one  who,  for  commission  or 
other  compensation,  is  engaged  in  selling  or  negotiating 
the  sale  of  goods,  wares,  merchandise,  produce  or  grain 
belonging  to  others. 

"*Sec.  215.  A  real  estate  broker  is  one  who,  for  com- 
mission or  other  compensation,  is  engaged  in  the  selling 
of  or  who  negotiates  sales  of  real  estate  belonging  to 
others,  or  obtains  or  places  loans  for  others  on  real  estate. 

"  *Sec.  216.  An  insurance  broker,  within  the  meaning 
and  intent  of  this  chapter,  shall  include  any  and  every 
person,  firm,  corporation  or  association  engaged  in  solic- 
iting, procuring  or  placing,  for  a  consideration  received 
or  to  be  received,  insurance  on  lives,  or  on  buildings,  ves- 
sels or  other  property,  either  directly  or  through  any 
other  broker  or  through  any  insurance  agent,  in  or  with 
any  insurance  company  or  association  other  than  an  in- 
surance company  or  association  of  which  such  person, 
firm,  corporation  or  association  soliciting,  procuring  or 
placing  the  insurance  in  any  case  shall  be  the  duly  au- 
thorized agent. 

"*Sec.  217.  Any  person,  corporation  or  association 
violating  any  of  the  provisions  of  this  chapter  shall,  upon 
conviction  thereof,  be  fined  not  less  than  $25  nor  more 
than  $200  for  each  offense.' 
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"In  the  case  of  bonds  and  securities  other  than  stocks, 
defendant  receives  them  from  his  customers,  sells  them 
in  his  own  name  and  delivers  them,  and  in  case  of  pur- 
chase buys  them  in  his  own  name,  receives  them  and 
delivers  them  to  his  customer." 

The  insistence  of  counsel  for  appellant  is,  it  appeared 
from  the  stipulated  facts  that  appellant  had  possession 
of  the  stocks,  bonds  or  other  securities  which  he  sold  or 
undertook  to  sell,  and  that  he  received  stocks,  bonds  or 
other  securities  bought  by  him,  and  that  the  transactions, 
whether  purchases  or  sales,  were  made  in  his  own  name, 
and  that  he  paid  for  all  stocks,  bonds  or  securities  which 
he  purchased,  and  received  the  price  for  all  those  sold. 
Upon  this  insistence  counsel  contend  that  the  business 
in  which  the  appellant  was  engaged  was  that  of  a  factor 
and  not  of  a  broker,  and  cite  in  their  brief  an  array  of 
authorities  in  support  of  the  proposition  that  a  broker 
is  a  mere  negotiator  of  contracts  for  other  parties;  that 
bis  duties  are  confined  to  the  matter  of  making  contracts 
between  others  concerning  their  goods  or  effects;  that 
he  does  not  have  possession  of  the  property  or  thing  to 
be  bought  or  sold;  that  he  cannot  buy  or  sell  in  his  own 
name;  that  he  does  not  pay  for  that  which  is  bought  or 
receive  the  price  for  that  which  is  sold. 

This  definition  of  the  term  "broker"  is  broader  th^n 
that  given  in  the  earlier  books  and  narrower  than  that 
which  is  accepted  at  the  present  day.  A  broker,  as  de- 
fined in  the  earlier  authorities,  is  a  person  employed  by 
merchants  English  and  merchants  strangers  in  contriv- 
ing, making  and  concluding  bargains  and  contracts  be- 
tween them  concerning  their  wares  and  merchandise,  and 
the  moneys  to  be  taken  up  by  exchange  between  such 
merchants  and  tradesmen.  (Com.  Dig.  Merchant  C.)  The 
operations  of  brokers  gradually  extended,  however,  to  the 
affairs  of  others  than  merchants  domestic  and  merchants 
foreign,  and  they  engaged  generally  in  business  as  nego- 
tiators of  contracts  and  bargains  between  others.    Their 
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transactions  were,  however,  confined  to  the  negfotiation 
of  contracts  as  "middle-men"  empowered  to  explain  the 
intentions  of  both  parties,  and  to  i^ut  them  in  condition 
to  come  together  personally  and  conclude  the  contract 
of  bargain  and  sale.  A  broker  was  not,  therefore,  en- 
trusted with  the  possession  of  what  he  was  employed  to 
sell,  nor  empowered  to  make  a  contract  in  his  own  name 
or  receive  the  money  paid  for  the  article  sold  or  pay  for  • 
the  article  bought.  During  this  period  brokers  restricted 
their  operations  to  the  negotiations  of  contracts  for  the 
purchase  and  sale  of  tangible  things,  and  while  their 
business  was  thus  restricted  the  definition  adopted  by 
the  appellant  was  applicable  and  correct.  But  the  busi- 
ness of  brokers  continued  to  expand,  and  they  subse- 
quently undertook  to  effect  the  negotiation  of  bonds  and 
other  evidences  of  indebtedness,  and  certificates  of  shares 
in  the  capital  stock  of  incorporated  companies.  The  ad- 
vent of  brokers  into  this  branch  of  business  is  referred 
to  by  Chief  Justice  Beck  in  the  early  case  of  Gibbons  v. 
Bule,  12  Moore,  539,  (13  E.  C.  L.  444,)  which  was  decided  in 
1827,  as  follows:  "The  statute  8  and  9  William  III,  chap. 
20,  by  which  the  first  government  loan  was  raised,  speaks 
of  a  new  description  of  brokers, — persons  employed  in 
buying  and  selling  tallies,  the  government  securities  of 
those  days.  These  have  since  been  called  stock  brokers." 
The  statute  referred  to  was  enacted  by  the  Parliament  of 
England  in  the  year  1697. 

The  transition  from  the  restricted  to  the  more  en- 
larged sphere  was  attended  with  additional  powers  cor- 
responding to  the  new  duties  of  brokers,  and  a  new 
definition  of  the  term  "broker,"  or  qualifications  and  ex- 
ceptions to  the  former  definition,  became  imperatively 
necessary.  Speaking  upon  this  subject,  Mr.  Russell,  in 
his  work  on  Factors  and  Brokers,  (published  in  1845,)  on 
page  16  says:  "Each  of  these  definitions,  however,  must 
at  the  present  day  be  regarded  as  somewhat  too  limited. 
By  the  two  former,  for  instance,  the  employment  of  brok- 
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ers  is  confined  entirely  to  dealings  between  merchant  and 
merchant, — a  description  which,  it  will  at  once  be  seen, 
wonld  exclude  stock  brokers,  a  class  most  extensively 
engaged  on  behalf  of  persons  not  merchants;  and  by  the 
last,  they  are  described  to  be  persons  engaged  in  making 
private  bargains  only, — a  limitation  which  would  equally 
exclude  those  of  them  who  are  in  the  habit  of  attending 
public  sales,  such  as  the  sales  of  the  East  India  Company, 
and  who,  whilst  acting  in  that  capacity,  can  scarcely  be 
said  to  enter  into  none  but  private  contracts."  And  with 
reference  to  the  power  of  a  broker  to  contract  in  his  own 
name,  the  same  author  on  the  same  page  says  a  broker 
must,  as  a  "general^ rule,"  contract  in  the  name  of  his 
principal.  Mr.  Edwards,  in  his  work  on  Factors  and  Brok- 
ers, (1870)  in  section  109  says  a  broker  is  at  liberty  to  buy 
in  his  own  name  if  such  be  the  custom  among  brokers. 
And  Mr.  Story,  in  his  work  on  Agency,  (sec.  109,)  says 
there  are  exceptions,  by  the  usages  of  trade,  to  the  rule 
that  a  broker  cannot  make  a  contract  in  his  own  name. 
And  speaking  to  the  same  point,  Russell  on  Factors  and 
Brokers  (p.  52)  says:  "They  (brokers)  may,  however,  con- 
tract in  their  own  names,  provided  their  principals  have 
given  them  authority  to  that  effect  or  if  the  usual  course 
of  dealing  warrants  them  to  do  so."  In  Edwards  on  Fac- 
tors and  Brokers,  (sec.  97,)  speaking  with  reference  to  the 
possession  of  the  property  negotiated  by  a  broker,  it  is 
said  that  "ordinarily  he  (the  broker)  does  not  have  or 
acquire  the  possession  of  the  property."  And  in  Story 
on  Agency,  (sec.  34,)  speaking  to  the  same  point,  it  is  said 
"the  broker  does  not  usually  have  possession." 

With  relation  to  the  old-time  rule  that  a  broker  did 
not  pay  the  purchase  price  of  goods  bought  or  receive 
the  price  of  those  sold,  like  exceptions  and  qualifications 
may  be  noted.  Mr.  Story,  in  his  work  on  Agency,  (9th  ed. 
p.  36,)  says:  "But  it  may  be  the  duty  of  a  broker,  under 
the  employment  he  has  undertaken,  to  see  to  the  delivery 
of  the  goods  and  the  payment  of  the  price."  And  in  Rus- 
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sell  on  Factors  and  Brokers  (p.  54)  it  is  said:  "But  if  the 
custom  of  trade  or  the  usual  course  of  dealing  between 
himself  (the  broker)  and  his  principal  warrant  him  to  do 
so,  he  may  receive  payment  for  goods  so  sold." 

In  large  commercial  centers  those  brokers  who  nego- 
tiated purchases  and  sales  of  securities  and  certificates 
of  shares  in  incorporated  companies  found  it  convenient 
and  greatly  to  their  advantage  to  establish  some  conven- 
ient place  for  transacting  the  business  of  brokerage  in 
stocks,  and  to  form  associations,  commonly  called  "stock 
exchanges,"  and  to  adopt  rules  and  regulations  for  the 
government  of  the  members  of  such  exchanges  in  the 
transaction  of  their  business  as  brokers.  These  associa- 
tions or  exchanges  have  become  almost  the  sole  medium 
for  the  purchase  and  sale  of  stocks,  bonds  and  other  se- 
curities in  all  our  great  cities,  and  the  prices  current 
from  day  to  day  in  such  exchanges  practically  fix  the 
value  of  such  securities  and  stocks.  The  rules  and  regu- 
lations adopted  by  such  exchanges  prescribe  the  duties, 
declare  the  powers  and  liabilities  of  the  members  and 
control  the  course  of  dealing  between  them.  The  mem- 
bers of  such  boards  are,  and  have  long  been,  universally 
recognized  as  brokers,  and  so  denominated.  The  author 
of  the  article  on  stock  brokers  in  23  American  &  Eng- 
lish Encyclopedia  of  Law  (p.  700)  says:  "A  stock  broker 
is  a  broker  who,  for  a  commission,  attends  to  the  pur- 
chase and  sale  of  stocks  or  shares,  and  of  government 
and  other  securities,  in  behalf  and  for  the  account  of  cli- 
ents. Even  before  the  organization  of  stock  exchanges, 
and  as  early  as  the  latter  part  of  the  seventeenth  cen- 
tury, persons  who  engaged  in  the  business  of  buying 
and  selling  securities  were  denominated  "stock  brokers." 
The  functions  of  the  stock  broker  are  broader  than  those 
of  the  ordinary  broker,  who,  as  a  rule,  acts  as  a  xuere 
negotiator,  and  is  not  entrusted  with  the  possession  of 
the  property  concerning  which  he  acts,  while  the  stock 
broker  frequently  is  entrusted  with  the  possession  of  the 
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securities,  and  may  even  take  and  transfer  them  without 
the  name  of  his  principal  appearing  in  the  transaction, 
and  often  pays  or  advances  the  price  and  receives  pay- 
ment." Some  of  these  broader  duties  and  powers  pos- 
sessed and  exercised  by  the  class  of  brokers  who,  as 
members  of  stock  exchanges,  deal  in  evidences  of  in- 
debtedness, certificates  of  shares  in  the  capital  stock  and 
assets  of  incorporated  companies,  in  some  respects  per- 
tain more  nearly  to  the  functions  of  factors  or  bankers, 
but,  as  we  have  seen,  they  are  now,  and  for  many  years 
have  been,  exercised  and  possessed  by  such  brokers  as 
well.  A  broker  may,  in  the  course  of  a  transaction,  ex- 
ercise some  of  the  functions  of  a  factor  or  of  a  banker* 
and  be  none  the  less  a  broker.  It  is  believed  the  mean- 
ing" now  most  usually  given,  in  common  acceptation,  to 
the  word  "broker,"  is,  one  who  transacts  the  business  in 
which  it  appears  from  the  stipulated  facts  this  appellant 
is  engaged. 

We  cannot  assent  to  the  view  urged  by  counsel  for  ap- 
pellant that  the  ordinance  does  not  include  brokers  who 
deal  in  stocks,  bonds  and  securities.  The  argument  in 
support  of  this  view  is,  that  section  214  of  the  ordinance 
was  adopted  by  the  city  council  for  the  purpose  of  inter- 
preting the  word  "broker"  employed  in  section  213,  and 
that,  properly  construed,  appellant,  even  if  deemed  a 
broker,  is  not  one  of  the  class  of  brokers  defined  by  sec- 
tion 214  as  intended  to  be  required  to  pay  a  license  fee 
under  the  provisions  of  section  213.  Section  214  is  as 
follows:  "A  broker  is  one  w^ho,  for  commission  or  other 
compensation,  is  engaged  in  selling  or  negotiating  the 
sale  of  goods,  wares,  merchandise,  produce  or  grain  be- 
longing to  others."  It  is  urged  that  it  appeared  from  the 
statement  of  agreed  facts  that  appellant  was  engaged  in 
buying  and  selling  stocks,  bonds  and  other  securities, — 
not  goods,  wares  and  merchandise  or  produce  and  grain, 
— and  hence  his  business  was  not  that  contemplated  to 
be  included  in  the  provisions  of  section  213,  as  inter- 
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imited  by  section  214.  But  we  think  the  bet- 
e  firmly  established  doctrine  is,  that,  in  the 
ay  qualifying"  or  restricting  clause,  the  phrase 
es  and  merchandise"  includes  and  compre- 
s  in  the  capital  stock  of  incorporated  com- 
other  securities  which  are  the  subject  of 
ter  and  sale,  and  which  are  given  visible  and 
rm  by  means  of  certificates,  bonds  or  other 
:  indebtedness.  Tisdale  v.  Harris,  20  Pick.  9; 
Vliams,  3  Mete.  (Ky.)  365;  Pray  v.  Mitchell,  60 
vdel  V.  Hamm,  2  Watts.  61;  Ryall  v.  tiolle,  1  Atk. 
\  V.  Symes,  3  id.  62;  Moore  v.  Moore,  1  Bro.  C.  C. 
f  V.  Buntin,  118  Mass.  285;  Jackson  v.  JRobinson, 
»1;  Am.  &  Eng-.  Ency.  of  Law,  art.  "Goods;" 
Law  Die. ;  Bouvier's  Law  Die. 
e  think  the  ordinance  contravenes  any  con- 
provision.  It  is  a  well  recognized  attribute  of 
n  power,  to  tax  any  and  every  occupation  and 
for  the  purpose  of  raising  revenue.  (Cooley 
1,  pp.  570-572,  592.)  Like  power  also  rests 
^ereign  to  impose  a  tax,  in  the  nature  of  an 
r  the  privilege  of  pursuing  certain  callings, 
e  which  the  sovereign,  by  virtue  of  the  police 
interdict  or  regulate,  or  those  wherein  the 
in  the  nature  of  a  franchise,  or  others  which, 
exceptional  and  particular  reasons  affecting* 
y,  are  deemed  proper  subjects  for  supervision 
Q  by  the  State.  (Cooley  on  Taxation,  pp.  570- 
jgins  Ferry  Co.  v.  City  of  East  St,  Lotiis,  102  111. 
r.  City  of  Chicago,  110  id.  186.)  The  tax  upon 
or  employments,  whether  for  revenue  or  as 
for  the  privilege  of  pursuing  a  calling,  may 
and  collected  in  the  form  of  a  license  fee. 
Taxation,  pp.  591,  592,  597.)  The  constitution 
no  provision  limiting  the  power  of  the  State 
:his  sovereign  right  of  taxation,  whether  the 
for  revenue  or  for  purposes  of  regulation, 
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{Wiggins  Ferry  Co.  v.  City  of  East  St.  Louis^  supra,)  except 
that,  as  section  1  of  article  9  of  the  constitution  specific- 
ally mentions  certain  occupations  which  may  be  taxed, 
the  right  to  tax  others  is  denied  by  the  familiar  rule  of 
construction  that  the  enumeration  of  certain  occupations 
implies  the  exclusion  of  all  others.  {City  of  Cairo  v.  Bross, 
101  111.  475.)  Section  1  of  article  9  of  the  constitution  of 
1870  expressly  authorizes  the  General  Assembly  to  tax 
various  occupations,  including  brokers,  the  only  restric- 
tion being  the  requirement  that  such  tax  should  be  uniform 
as  to  the  class  upon  which  it  operates.  The  General  As- 
sembly delegated  to  the  cities  in  the  State  the  power 
to  impose  such  taxation  within  their  respective  jurisdic- 
tions. (Rev.  Stat.  chap.  24,  par.  62,  clause  91.)  It  was 
competent  for  the  General  Assembly  to  delegate  the  exer- 
cise of  such  power  within  the  limits  of  cities  and  villages 
to  such  municipalties.  City  of  East  St,  Louis  v.  Wehrung, 
46  111.  392;  Hoioland  v.  City  of  Chicago,  108  id.  496. 

It  is  not  urged  the  ordinance  is  unreasonable  or  op- 
pressive in  respect  of  the  amount  of  the  license  fee,  but 
it  is  urged  the  business  of  a  broker  is  not  hurtful  to  the 
public  peace,  safety  or  morals,  and"  that  no  other  reason 
can  be  given  why  such  business  should  be  deemed  a 
proper  subject  of  regulation  or  prohibition,  under  the 
police  power  or  otherwise.  It  is  therefore  asserted  the 
city  is  driven  to  the  position  that  the  ordinance  is  a 
revenue  measure,  and  is  lawful  as  such.  The  terms  of 
the  ordinance  do  not  indicate  whether  the  license  fee  is 
required  for  the  purposes  of  revenue  or  for  regulation 
merely.  It  is  true  that  in  order  to  be  effectual  a  license 
must  confer  authority  to  do  that  which  without  the  license 
would  be  illegal;  but  it  does  not  follow  that  only  such 
occupations  as  might  be  inhibited  or  regulated  under  the 
police  power,  or  for  other  similar  reasons  hereinbefore 
referred  to,  may  be  required  to  take  out  license  in  order 
to  legally  transact  business.  The  occupation  may  be 
lawful  in  itself  and  not  subject  to  prohibition  or  regula- 
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tion  by  the  State,  yet  it  may  be  prohibited  in  order  to 
compel  the  taking  out  of  a  license,  if  the  purpose  is  to 
raise  revenue  by  means  of  license  fees.  (Cooley  on  Tax- 
ation, pp.  596,  597.)  Therefore  the  mere  fact  that  the 
effect  of  the  ordinance  is  to  declare  it  to  be  unlawful  to 
transact  the  business  of  a  broker  without  license  does  not 
indicate  whether  the  purpose  is  to  raise  revenue  or  to 
regelate  and  control  the  business.  Mr.  Cooley,  in  his  work 
on  Taxation,  (p.  597,)  says  that  the  language  of  the  ordi- 
nance, or  its  terms,  may  be  expected  to  indicate  with 
sufficient  precision  whether  the  license  is  required  for 
purposes  of  revenue  or  for  regulation  merely,  the  intend- 
ment being  that  regulation  is  the  object,  unless  there  is 
something  in  the  language  indicating  with  sufficient  cer- 
tainty that  the  purpose  is  to  produce  revenue.  In  the 
view  we  take  of  the  case  it  is  not  material  to  determine 
whether  the  license  fee  is  for  revenue  or  for  purposes 
of  regulation.  We  think  it  is  well  settled  by  repeated 
decisions  of  this  court  that  the  State  in  its  sovereign  ca- 
pacity, and  the  cities  and  villages  of  the  State  by  virtue 
of  the  grant  of  the  power  by  the  General  Assembly,  have 
ample  power  and  authority  to  impose  license  fees  upon 
the  occupation  of  a  broker  and  the  other  trades  or  occu- 
pations mentioned  in  section  1  of  article  9  of  the  consti- 
tution of  1870,  for  the  purposes  either  of  regulation  or 
revenue.  People  v.  Thurber,  13  111.  554;  Firemen's  Benevolent 
Ass,  V.  Lounsbury,  21  id.  510;  JUinois  3Iiitual  Fire  Ins.  Co,  v. 
City  of  Peoyna,  29  id.  180;  City  of  East  St.  Louis  v.  Wehrung^ 
46  id.  392;  Ducat  v.  City  of  Chicago,  48  id.  172;  Chicago  Pack- 
ing Co.  V.  City  of  Chicago,  88  id.  221;  Walker  v.  City  of  Spring- 
field,  94  id.  364;  Lovingsfon  v.  Board  of  Trustees,  99  id.  564; 
City  of  East  St.  Louis  v.  Trustees  of  Schools,  102  id.  489;  Wig- 
gins Ferry  Co.  v.  City  of  East  St.  Louis,  102  id.  560;  Timm  v. 
Harrison,  109  id.  593;  Braun  v.  City  of  Chicago,  110  id.  186. 
Whether  the  exaction  of  a  license  fee  is  for  either  pur- 
pose, it  is  essential  the  ordinance  providing  for  the  license 
be  so  framed  that  it  will  have  uniform  operation  as  to  the 
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class  upon  which  it  operates,  for  such  is  the  positive  re- 
quirement of  said  section  1  of  article  9  of  the  constitution. 

Counsel  insist  that  the  provisions  of  section  9  of  article 
9  of  the  constitution  of  1870  are  equally  applicable  to  the 
power  of  the  city  to  exact  the  payment  of  license  fees, 
and  that  the  requirement  of  the  said  latter  section  that 
municipal  taxes  shall  be  so  laid  that  they  shall  be  uni- 
form in  respect  to  both  persons  and  property  must  be 
complied  with  in  an  ordinance  enacted  for  the  purpose  of 
raising  revenue  through  thfe  medium  of  license  fees.  The 
ordinance  under  consideration  levies  a  license  fee  upon 
each  person  pursuing  the  occupation  of  a  broker,  and 
requires  that  all  such  persons  shall  pay  a  uniform  fee, 
without  regard  to  the  amount  or  value  of  the  business 
transacted  by  the  said  brokers,  or  the  capital  they  have, 
if  any,  invested  in  the  business.  The  argument  therefore 
is,  the  ordinance  is  not  uniform  in  respect  to  persons  and 
property,  and  for  that  reason  is  in  contravention  of  said 
latter  section  of  the  constitution.  We  think  said  section  9 
has  reference  only  to  taxes  to  be  collected  by  assessments 
upon  assessable  proi)erty.  Such  was  the  view  expressed 
by  this  court  in  Walker  v.  City  of  Springfield,  supra.  When 
revenue  is  sought  to  be  raised  by  the  imposition  of  license 
fees,  the  authority  exercised  is  that  given  by  the  provi- 
sions of  section  1  of  article  9  of  the  constitution  of  1870, 
and  'it  is  only  necessary,  in  order  to  comply  with  the 
provisions  of  that  section,  that  the  ordinance  shall  be 
**uniform  as  to  the  class  upon  which  it  operates."  The 
ordinance  under  consideration  excuses  no  one  of  the  class 
upon  which  it  operates  from  the  payment  of  the  license 
fee,  but  exacts  a  uniform  fee  from  each  person  in  said 
class.  It  is  uniform  in  respect  to  the  persons  affected,  and 
more  is  not  required  by  the  constitution. 

The  judgment  is  affirmed.  judgment  affirmed. 
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V, 

Oliver  Sollitt. 

Opinion  fihd  April  f  i,  1898, 

.TOBS— persons  operating  elevators  in  buildings  are  carrier's 
Persons  operating  elevators  In  buildings  for  the  pur- 
•ying-  persons  from  one  floor  to  another  are  carriers  of 
and  the  same  rules  are  applicable  to  them  as  apply 
Tiers.  • 

-^rsons  operating  passenger  elevators  must  use  extraordinary 
nt  injury.  Persons  operating  passenger  elevators  in 
ust  use  extraordinary  care  in  and  about  their  operation 
njury  to  persons  being  carried  therein. 
GENCE— /acf  of  the  falling  of  elevator  is  evidence  tending  to 
tee.  The  fact  of  the  falling  of  an  elevator  is  evidence 
[how  want  of  care  in  its  management,  or  that  the  ele- 
ut  of  repair  or  faultily  constructed. 
-one  operating  a  passenger  elevator  is  liable  for  injuries  to 
om  its  falling.  One  operating  a  passenger  elevator  is 
juries  received  by  a  passenger  from  the  falling  of  the 
ring  to  its  faulty  construction,  or  to  negligence  in  its 
it,  or  in  allowing  it  to  remain  out  of  repair. 
iLS  AND  ERRORS— t(?^fi/ier  an  injury  was  received  as  charged, 
9  the  damage,  are  questions  of  fact.  Whether  the  plaintiff's 
received  as  charged  in  his  declaration  and  what  was 

of  damage  sustained  are  questions  of  fact  finally  set- 
Appellate  Court's  judgment  of  affirmance. 
-question  of  sufficiency  of  evidence  is  not  raised  by  refusal  of 
nMruction  asked  in  series.    The  refusal  of  a  peremptory 

asked  with  others  submitting  the  case  to  the  jury  on 
oes  not  preserve  for  review  in  the  Supreme  Court  the 
the  sufficiency  of  the  evidence  to  sustain  a  verdict. 
NCE — evidence  not  tending  to  enlighten  jury  may  be  denied 
Objections  may  be  sustained  to  interrogatories  the  an- 
Ich  would  not  tend  to  enlighten  the  jury  as  to  the  ques- 
ed  in  the  case  on  trial. 
Deposit  Co.  V.  Sollitt,  70  III.  App.  166,  affirmed. 

L  from  the  Appellate  Court  for  the  First  Dis- 
ird  in  that  court  on  appeal  from  the  Circuit 
)ook  county;  the  Hon.  Francis  Adams,  Judge, 
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BuRNHAM  &  Baldwin,  for  appellant. 

Thomas  Bates,  and  Seymour  Edgerton,  for  ap- 
pellee. 

Mr.  Chief  Justice  Phillips  delivered  the  opinion  of 
the  court: 

Appellee  leased  offices  on  the  tenth  floor  of  a  building 
owned  by  appellant  at  the  corner  of  Dearborn  and  Mad- 
ison streets,  in  the  city  of  Chicago.  On  May  19,  1893, 
appellee  took  an  elevator  at  the  tenth  floor  for  the  pur- 
pose of  descending  to  the  first  floor.  On  leaving  the 
eighth  floor  with  about  twelve  passengers  the  car  could 
not  be  controlled  by  the  machinery,  and  it  dropped  rap- 
idly from  about  the  sixth  floor  to  within  four  feet  of  the 
ground  floor,  when  the  further  descent  was  arrested  by 
the  safety  devices  which  clamped  the  guides  on  either 
side  of  the  shaft.  Appellee  was  injured  by  this  fall  and 
brought  suit  in  the  circuit  court  of  Cook  county,  where 
a  verdict  was  returned  for  $4000  damages,  and  a  motion 
for  new  trial  was  made  and  denied  and  judgment  entered 
on  the  verdict.  To  the  overruling  of  the  motion  for  a 
new  trial  and  the  entering  of  judgment  the  defendant 
excepted.  An  appeal  was  prosecuted  to  the  Appellate 
Court  for  the  First  District,  where  that  judgment  was 
affirmed.     The  cause  is  brought  to  this  court  on  appeal. 

The  first  point  made  by  the  appellant  is,  that  an  in- 
struction given  for  the  plaintiff  was  error  because  it 
stated  a  proposition,  under  which  a  recovery  could  be 
had,  which  was  not  based  on  any  matter  charged  by  the 
declaration.  Two  counts  were  contained  in  the  declara- 
tion. By  the  first  count  it  was  charged  that  through  the 
carelessness,  negligence  and  unskillfulness  of  the  defend- 
ant and  its  servant  the  elevator  slipped  in  the  shaft  in 
which  it  ran,  and  fell  from  the  eighth  floor  to  the  ground 
floor.  The  second  count  charged  that  the  defendant  did 
not  use  due  and  proper  care  that  the  plaintiff  should  be 
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safely  carried,  and  did  not  have  all  the  most  improved 
and  proper  appliances  attached  to  prevent  a  too  rapid 
fall  of  the  elevator,  and  did  not  have  said  appliances  in 
good  and  proper  order  and  condition  for  performing*  their 
work.     The  only  instruction  asked  by  the  plaintiff  was: 

"The  court  instructs  the  jury,  that  if  they  believe, 
from  the  evidence  in  this  case,  that  the  plaintiff,  on  or 
about  the  19th  day  of  May,  1893,  was  rightfully  in  an  ele- 
vator in  the  possession  of  and  operated  by  the  defendant 
and  situated  in  the  defendant's  building,  for  the  purpose 
of  being  carried  thereby  from  one  of  the  upper  floors  of 
defendant's  said  building  to  the  ground  floor  thereof; 
and  if  you  further  believe,  from  the  evidence,  that  while 
the  plaintiff  was  so  in  such  elevator  and  in  the  exercise 
of  reasonable  and  ordinary  care  on  his  part,  said  ele- 
vator, owing  to  the  negligent  and  faulty  construction 
thereof,  or  owing  to  the  negligence  and  carelessness  on 
the  part  of  the  servant  of  the  defendant  in  operating  the 
same,  fell;  and  if  you  further  believe,  from  the  evidence, 
that  the  injury  to  the  plaintiff  complained  of  was  caused 
by  the  fall  of  such  elevator,  then  your  verdict  should  be 
for  the  complainant." 

To  the  giving  of  this  instruction  the  defendant  then 
and  there  excepted. 

The  evidence  introduced  on  the  trial  on  the  part  of 
the  plaintiff  showed  that  the  elevator  fell,  and  showed 
the  injury  to  the  plaintiff,  and  tended  to  show  that  the 
elevator  was  overloaded.  No  evidence  was  introduced, 
before  resting  the  case  for  the  plaintiff,  regarding  the  ap- 
pliances by  which  the  elevator  was  worked  or  by  which 
it  was  operated.  The  evidence  introduced  by  the  defend- 
ant in  chief  related  to  the  appliances  by  which  the  ele- 
vator was  operated,  and  the  appliances  to  prevent  the 
falling  of  the  elevator,  and  the  appliances  for  the  safe 
carrying  of  passengers  in  and  upon  said  elevator.  The 
evidence  shows  that  the  real  cause  of  the  falling  of  the 
car  in  the  elevator  vras  the  bursting  of  a  pipe,  by  which 
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the  water  was  let  out  and  by  which  the  speed  of  the  ele- 
vator was  controlled.  The  pipe,  and  the  water  contained 
therein,  were  appliances  to  prevent  a  too  rapid  fall  of 
the  elevator.  Persons  operating  elevators  are  carriers 
of  passengers,  and  the  same  rules  applicable  to  other 
"carriers  of  passengers  are  applicable  to  those  operating 
elevators  for  raising  and  lowering  persons  from  one  floor 
to  another  in  buildings.  It  is  a  duty  of  such  carriers  of 
passengers  to  use  extraordinary  care  in  and  about  the 
operation  of  such  elevators,  so  as  to  prevent,  injury  to 
persons  therein.  The  fact  of  the  falling  of  the  elevator 
is  evidence  tending  to  show  want  of  care  in  its  manage- 
ment by  the  operator  or  its  servants,  or  that  the  same 
was  out  of  repair  or  faultily  constructed,  and  the  instruc- 
tion in  this  case,  in  alleging  that  the  plaintiff  was  in  the 
elevator  for  the  purpose  of  being  carried  from  one  floor 
to  another,  and  that  the  elevator,  owing  to  its  negligent 
and  faulty  construction  or  to  the  negligence  and  careless- 
ness on  the  part  of  the  servants  in  operating  the  same, 
fell,  and  caused  an  injury  to  the  plaintiff,  stated  a  correct 
proposition  of  law,  and  stated  a  liability  for  causes  al- 
leged by  the  counts  of  this  declaration. 

It  is  insisted  by  the  appellant  that  the  plaintiff  was 
not  entitled  to  recover  except  for  the  injury  caused  by 
this  accident,  and  not  for  a  condition  which  existed  prior 
thereto.  The  questions  as  to  whether  the  injury  resulted 
from  the  fall  of  the  elevator,  and  the  amount  of  damage, 
are  questions  of  fact,  which  were  determined  by  the  judg- 
ments of  the  Appellate  and  trial  courts,  and  are  sought 
to  be  raised  in  this  court  by  the  peremptory  instruction 
to  find  for  the  defendant.  That  instruction  was  one  of 
seven  instructions  asked  by  the  defendant, — as  one  of  a 
series, — and,  as  frequently  held  by  this  court,  when  asked 
as  one  of  a  series  of  instructions  to  the  jury  it  does  not 
present  a  question  which  will  authorize  this  court  to  con- 
sider the  facts. 
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The  appellant  insists  that  the 
as  to  the  carr5dng'  power  of  the  c 
not  there  was  any  known  rule 
setig^ers  that  can  be  gotten  wit 
stated  in  appellant's  brief,  "neg"! 
failure  to  have  the  most  impro\ 

to  keep  them  in  good  working  c , ^  ^ — 

tions  of  negligence  alleged  or  upon  which  the  plaintiff 
was  *  *  *  entitled  to  recover."  These  questions 
which  were  asked  could  not  in  any  manner  enlighten  the 
jury  on  the  question  of  fact  sought  to  be  thus  presented 
and  under  which  the  recovery  was  to  be  had.  It  was  not 
error  to  sustain  the  objection  thereto. 

A  witness  called  in  rebuttal  by  plaintiff  had  stated 
that  safety  devices  used  in  order  to  stop  the  car  were 
clamped  onto  a  steel  guide,  and  was  asked  on  cross- 
examination,  "Did  not  you  know  that  those  steel  guides 
are  always  oiled — that  that  is  the  purpose  of  the  con- 
struction?" The  witness  also  answered  that  he  had  put 
up  elevators  which  had  devices  of  a  similar  sort,  and 
knew  how  they  were  intended  to  work.  He  was  then 
asked,  "In  those  that  you  operated,  wasn't  it  intended 
that  the  guides  should  be  oiled  and  greased?"  To  the 
two  questions  above,  objections  were  interposed  and  sus- 
tained, to  which  the  appellant  excepted.  What  was  done 
with  the  other  elevators  operated  by  this  witness  was 
not  a  question  about  which  an  examination  could  prop- 
erly be  made  in  reference  to  the  subject  matter  that  was 
before  this  jury,  and  whether  the  steel  guides  were  al- 
ways oiled,  and  whether  that  was  the  purpose  of  their 
construction,  could  not  enlighten  the  jury  on  the  ques- 
tion here  presented.  We  are  of  the  opinion  there  was  no 
error  in  sustaining  the  objection  to  these  questions. 

The  judgment  of  the  Appellate  Court  for  the' First 
District  is  affirmed.  Judgment  cmrmed. 
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John  M.  H.  Burgett  et  at. 

V. 

Frank  S.  Osborne  et  al. 

Opinion  filed  April  Sly  1898, 

1.  Appeals  and  errors— -reucrsaZ  of  decree  on  facts  is  not  warranted 
unless  findings  are  clearly  erroneous.  Findings  of  fact  by  the  chancel- 
lor on  conflicting  evidence  of  witnesses  who  testified  in  open  court 
iwill  not  be  disturbed  on  appeal,  unless  clearly  against  the  prepon- 
derance of  the  evidence. 

2.  Conveyances— par<3/  claiming  deed  to  he  a  mortgage  has  burden 
oj proof .  One  asserting  that  a  deed  absolute  in  form  was  intended 
as  security  for  a  debt  must  sustain  his  claim  by  clear  and  convinc- 
ing evidence. 

3.  Same— law  p^re;«UTMS  that  deeds  are  wJiat  they  purport  to  he.  While 
21  deed  absolute  in  form  may  be  shown  by  parol  evidence  to  have 
been  intended  as  a  mortgage,  yet  the  law  presumes,  until  clear 
contrary  proof  is  adduced,  that  the  deed  is  an  absolute  conveyance. 

4.  Mortgages— an  obligation  to  be  secured  is  essential  to  a  mortgage. 
One  seeking  to  show  that  a  deed  absolute  in  form  was  intended  as 
a  mortgage  must,  prove  that  an  obligation  existed  between  the 
parties  to  the  deed  which  that  instrument  was  intended  to  secure. 

5.  Same — when  title  will  not  be  deemed  to  be  in  the  nature  of  a  mortgage. 
Title  acquired  by  the  purchase  of  a  certificate  of  sale  at  the  re- 
quest of  the  mortgagor,  and  a  master's  deed  thereon,  will  not  be 
considered  as  in  the  nature  of  a  mortgage,  where,  at  the  time  of 
such  purchase,  the  mortgagor's  period  of  redemption  had  expired 
and  no  indebtedness  existed  between  him  and  the  purchaser. 

6.  Contracts — contracts  of  purchase  and  re-sale  are  sustained  when 
made  in  good  faith,  A  party  may  purchase  land  for  another  and 
bind  himself  to  convey  the  land  to  the  one  at  whose  instance  it  was 
purchased,  on  payment  of  an  agreed  price  at  a  certain  time;  and 
such  a  transaction  will  be  sustained  when  made  in  good  faith  and 
not  tainted  with  usury  or  fraud. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  John  Barton  Payne, 
Judge,  presiding". 

This  is  a  bill,  filed  in  the  Superior  Court  of  Cook 
county  on  December  24,  1895,  by  the  appellant,  John  M. 
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H.  Burgett,  ag-ainst  the  appellant,  Patrick  H.  Heffron, 
and  the  appellees,  Henry  S.  Osborne,  Frank  S.  Osborne, 
Henry  R.  Pebbles  and  Nelson  D.  Parkhurst.  Subse- 
quently, on  motion  of  Louise  N.  Osborne,  the  wife  of 
Frank  S.  Osborne,  she  became,  by  leave  of  court,  a  party 
defendant  to  the  cause.  The  bill  alleges,  that,  on  June  18, 
1895,  the  appellant,  Burgett,  and  the  appellee,  Henry 
S.  Osborne,  recovered  a  judgment  by  confession  against 
Patrick  H.  Heffron  for  $100,000.00  damages  and  $13.00 
costs;  that  execution  was  issued  upon  said  judgment  and 
returned  unsatisfied;  and  that  the  same  remains  in  full 
force  and  effect.  The  bill  then  alleges  that,  under  the  de- 
cree of  foreclosure  rendered  against  said  Heffron  as  here- 
inafter stated,  a  master's  certificate  of  sale  was  issued  to 
the  purchaser  at  the  foreclosure  sale;  that  said  master's 
certificate  of  sale  was  assigned  to  the  appellee,  Frank  S. 
Osborne,  and,  there  being  no  redemption,  that  a  master's 
deed  was  subsequently  issued  to  said  Frank  S.  Osborne. 
The  bill  further  alleges,  that  said  Osborne  purchased  the 
certificate  of  sale,  and  took  out  the  deed,  for  the  benefit 
of  said  Heffron;  that  said  Frank  S.  Osborne  holds  the  title 
to  the  premises,  named  in  said  certificate  and  deed,  as 
security  for  the  amount  paid  out  by  him  for  the  purchase 
of  the  said  certificate  of  sale  for  said  Heffron,  and  also  as 
security  for  the  payment  of  the  said  judgment.  The  bill 
prays,  that  the  premises  may  be  sold  for  the  payment  of 
the  amount,  claimed  to  be  due  from  said  Heffron  to  said 
Frank  S.  Osborne,  and  for  the  payment  of  the  amount 
due  under  said  judgment.  Answers  were  filed  to  the  bill 
by  all  the  defendants  thereto.  A  cross-bill  was  filed  by 
Frank  S.  Osborne  and  Louise  N.  Osborne,  his  wife,  to 
which  cross-bill  answers  were  filed  by  said  Burgett, 
Henry  S.  Osborne,  Heffron,  Pebbles  and  Parkhurst. 

The  Superior  Court  rendered  a  final  decree  in  favor  of 
the  cross-complainants,  holding  that  the  purchase  of  the 
certificate  of  sale,  above  referred  to,  was  made  by  Frank 
S.  Osborne  as  trustee  of  his  wife  Louise  N.  Osborne;  that 
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said  Louise  N.  Osborne  was  the  absolute  owner  of  the 
leasehold  interest,  sold  under  said  decree,  and  in  the  lots 
hereinafter  described,  and  that  Heffron  and  Burgett  and 
the  other  defendants  to  the  cross-bill  should  be  forever 
barred  of  all  interest  in  said  property  or  its  proceeds, 
except  that  the  right  to  purchase  said  property,  within 
certain  times  hereinafter  mentioned,  was  granted  by  said 
decree  to  said  Heffron  and  said  Burgett.  An  appeal  was 
taken  from  the  decree  so  rendered  to  the  Appellate  Court, 
and  the  decree  was  there  affirmed.  The  present  appeal 
is  prosecuted  from  the  judgment  of  affirmance  entered  by 
the  Appellate  Court. 

The  facts,  necessary  to  be  stated  in  order  to  under- 
stand the  questions  involved,  are  substantially  as  follows: 
On  May  1, 1883,  Henry  Keep  and  Albert  Keep  owned  lots 
14, 15, 16  and  17  in  block  115  in  school  section  addition  to 
Chicago,  each  owning  an  undivided  half  thereof.  On  that 
day,  each  of  them  executed  to  the  Chicago  Open  Board  of 
Trade  a  lease  for  his  undivided  one-half  interest  in  said 
lots  for  a  term  of  ninety-six  years,  beginning  May  1,  1883, 
and  ending  April  30,  1979.  In  1884  and  1885  the  Chicago 
Open  Board  of  Trade  leased  the  east  eighty  feet  of  said 
lots  15  and  16,  fronting  on  Clark  street  in  said  city,  to  the 
said  Heffron  for  the  term  ending  April  30,  1979.  In  the 
next  year,  it  leased  to  him  nine  feet  and  eleven  inches  of 
said  lots  15  and  16  just  west  of  said  eighty  feet  of  said 
lots  for  the  same  term.  In  1887  said  corporation  deeded 
to  the  said  Heffron  all  its  interest  in  said  four  lots  14, 15, 
16  and  17,  acquired  by  it  through  the  leases  from  said 
Henry  and  Albert  Keep!  The  four  lots  in  question  form 
a  strip  of  land  fronting  one  hundred  feet  and  six  inches 
on  Clark  street,  and  extending  westward  two  hundred 
and  fifteen  feet  to  Pacific  avenue  w^liere  the  frontage  is 
the  same  as  on  Clark  street.  The  open  board  of  trade, 
before  the  transfer  in  1887  to  Heffron,  had  erected  upon 
said  lots  14  and  17  a  seven-story  office  building,  contain- 
ing seventy-five  office  rooms  above  the  first  floor,  known 
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as  the  Open  Board  building.  This  building  passed  to 
Heffron  by  the  conveyance  above  named,  and  has  a  front- 
age of  one  hundred  feet  and  six  inches  on  Pacific  avenue 
and  a  depth  of  one  hundred  feet.  Between  April  30, 1886, 
and  July  1,  1888,  Heffron  erected  on  said  lots  15  and  16, 
fronting  on  Clark  street  one  hundred  feet  and  six  inches, 
and  having  a  depth  of  eighty-nine  feet  and  eleven  inches, 
an  eight-story  and  basement  brick  building,  containing 
two  hundred  and  forty  guest  rooms  above  the  first  floor, 
besides  five  rooms  designed  to  be  rented  for  stores  on 
Clark  street,  which  building  is  known  as  the  Gore  Hotel 
building.  Between  said  Open  Board  building  and  said 
Gore  Hotel  building  is  a  court  twenty  feet  wide.  The  Gore 
Hotel  building  was  erected  by  Heffron  under  an  agree- 
ment with  James  J.  Gore,  whereby  the  latter  was  to  have 
a  certain  interest  in  the  leasehold  estate  in  said  lots  15 
and  16  and  said  hotel  building.  In  April,  1888,  Heffron, 
under  an  agreement  with  Gore,  bought  a  large  amount  of 
furniture  and  placed  the  same  in  said  hotel  building,  and 
opened  and  conducted  an  hotel  business  therein.      -- 

On  October  17,  1887,  Heffron  executed  to  Horace  A. 
Hurlbut  a  deed  of  trust  of  that  date,  conveying  his  lease- 
hold interest  in  said  lots  15  and  16  to  secure  a  certain 
indebtedness,  amounting  to  $125,000.00.  Subsequently, 
Isabella  S.  Gardner  and  Elizabeth  S.  Paton,  the  owners 
of  the  indebtedness  secured  by  said  trust  deed  to  Hurl- 
but,  filed  a  bill  in  the  Superior  Court  of  Cook  county  to 
foreclose'said  trust  deed;  and  obtained  a  decree  of  sale 
therein  on  December  22,  1893.  Under  said  decree,  the 
master  in  chancery  sold  the  premises  on  March  19,  1894, 
to  Horace  E.  Hurlbut  for  $146,747.15,  and  executed  to  said 
Horace  E.  Hurlbut  a  certificate  of  sale  for  said  leasehold 
estate  in  said  lots  15  and  16,  The  master's  certificate, 
thus  issued  to  Horace  E.  Hurlbut,  is  the  certificate,  which 
was  purchased  by  the  appellee,  Frank  S.  Osborne,  and 
the  circumstances  of  which  purchase  will  be  more  fully 
explained  hereafter. 
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The  Chicago  Open  Board  of  Trade,  before  its  transfer 
of  the  leasehold  estate  in  said  lots  14  and  17,  executed  a 
trust  deed  thereon  to  one  Orson  Smith  to  secure  an  in- 
debtedness of  $125,000.00.  On  November  10,  1888,  said 
Heffron  and  said  Gore  executed  a  trust  deed  to  Lyman  J. 
Gage,  trustee,  conveying  all  of  said  leasehold  estate  in 
said  four  lots,  14,  15,  16  and  17,  and  the  furniture  in  said 
hotel,  to  secure  a  certain  indebtedness  of  said  Heffron 
and  said  Gore,  subject,  however,  to  the  liens  of  said  trust 
deeds  to  Hurlbut  and  to  Smith.  On  November  29,  1889, 
Gage  filed  his  bill  against  Heffron  and  Gore  to  foreclose 
said  trust  deed,  wherein,  on  April  6,  1891,  a  final  decree 
was  entered,  and,  thereunder,  on  March  15, 1894,  said  fur- 
niture and  leasehold  estate  in  lots  14,  15,  16  and  17  were 
sold  by  the  master  to  John  J.  Knickerbocker  and  two 
others,  executors  and  trustees  of  said  Gore,  who  had 
deceased. 

On  January  9,  1889,  Gore  filed  his  bill  of  complaint 
against  Heffron  to  dissolve  their  partnership,  and  claimed 
therein,  that  said  hotel  business  and  furniture  and  hotel 
building  and  the  leasehold  estate  in  lots  15  and  16  be- 
longed to  him  and  Heffron  as  partners.  On  April  25,  1891, 
Gore  filed  another  bill  against  Heffron  in  the  circuit 
court  of  Cook  county,  to  ascertain  their  respective  rights 
in  said  leasehold  estate  in  said  four  lots.  The  litigation 
between  Gore  and  Heffron  resulted  in  a  decree  rendered 
by  the  circuit  court  on  July  11,  1894,  in  favor  of  the  Gore 
trustees  for  $257,386.46,  which  decree  was  made  a  lien  on 
all  of  said  property,  subject  to  the  liens  of  the  Smith  and 
Hurlbut  trust  deeds. 

Henry  S.  Osborne  and  Frank  S.  Osborne  were  brothers 
and  lawj'ers,  who  practiced  law  as  partners  under  the 
firm  name  of  F.  S.  &  H.  S.  Osborne  for  many  years.  On 
January  1,  1889,  the  name  of  the  law  firm  was  changed 
to  Osborne  Bros.  &  Burgett.  Pebbles  was  admitted  to 
the  firm  in  1889,  and  Parkhurst  in  1891.  On  May  1,  1895, 
Burgett  withdrew  from  the  firm.     Although  Frank  S. 
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Osborne  appears  to  have  retained  a  nominal  connection 
with  the  firm  after  1891,  yet  in  that  year  he  abandoned 
the  practice  of  law  and  engaged  in  other  business,  main- 
taining only  a  nominal,  if  any,  connection  with  the  law 
firm.  Heffron  was  for  many  years  a  client  of  the  firm, 
and  had  been  a  client  of  the  firm  while  Prank  S.  Osborne 
was  a  member  of  it.  He  and  the  Osbornes  appear  to  have 
been  good  friends,  in  addition  to  the  relation  of  client  and 
attorney  which  existed  between  them. 

When  the  leasehold  interest  of  Heffron  in  said  lots  15 
and  16,  together  with  the  hotel  building  thereon,  was 
sold  under  the  foreclosure  decree  on  March  19,  1894,  Heff- 
ron was  substantially  bankrupt  or  insolvent.  He  had  no 
money  to  redeem  from  said  foreclosure  sale,  and,  although 
he  made  efforts  to  obtain  money,  he  failed  to  do  so.  In 
the  latter  part  of  March  or  the  early  part  of  April,  1895, 
Mrs.  Louise  N.  Osborne^^  the  wife  of  Frank  S.  Osborne, 
came  into  possession  of  a  large  amount  of  money,  some- 
where in  the  neighborhood  of  $100,000.00,  or  more.  Heff- 
ron had  been  doing  business  with  the  Hibernian  Bank  of 
Chicago,  of  which  John  V.  Clark  was  president,  and  had 
been  trying  to  borrow  of  Clark  money  enough  to  buy  the 
certificate  of  sale,  which  had  been  issued  to  Horace  E. 
Hurlbut,  but  had  failed  to  induce  Clark  to  let  him  have 
the  money.  It  required  about  §161,399.79  to  purchase 
the  certificate.  It  was  arranged,  that  Frank  S.  Osborne 
should  advance  half  of  this  amount,  and  the  other  half 
was  to  be  obtained  from  the  Hibernian  Bank.  As  a  re- 
sult of  the  various  negotiations  between  the  parties,  the 
certificate  was  assigned  by  Horace  E.  Hurlbut  to  Frank 
S.  Osborne.  Frank  S.  Osborne  gave  to  Hurlbut  his  check 
for  $81,399.79.  He  borrowed  §80,000.00  from  the  Hiber- 
nian Bank,  and  gave  his  note  for  $80,000.00,  dated  April 
9,  1895,  payable  to  the  order  of  the  Hibernian  Banking 
Association  in  ninety  days,  with  seven  per  cent  interest, 
and  deposited,  as  collateral  security  for  the  payment  of 
said  note,  the  certificate  of  sale,  issued  to  Hurlbut,  and 
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by  Hurlbut  assigned  to  him,  he  making  a  further  assign- 
ment of  said  certificate  of  sale  to  the  Hibernian  Banking 
Association.  Upon  the  execution  of  the  note  for  $80,- 
000.00,  and  the  pledging  of  the  certificate  as  collateral 
security,  Clark,  the  president,  gave  Frank  S.  Osborne  a 
check  for  $80,000.00,  which  was  by  him  indorsed  and 
turned  over  to  Hurlbut.  The  transaction  was  closed  up 
finally  on  April  17,  1895.  Prank  S.  Osborne  thus  paid  the 
whole  of  the  $161,399.79  to  purchase,  the  certificate. 

The  fifteen  months,  allowed  for  redemption  from  the 
sale  under  the  Hurlbut  trust  deed,  expired  on  June  19, 
1895.  No  redemption  having  been  made,  a  master's  deed, 
dated  June  20,  1895,  was  executed  to  Frank  S.  Osborne. 
In  order  to  secure  the  bank  what  was  due  to  it,  it  was 
arranged,  that  Frank  S.  Osborne  should  execute  to  the 
bank  his  note,  and  give  a  trust  deed  upon  the  leasehold 
estate  in  lots  15  and  16,  which  had  been  conveyed  to  him 
by  the  master's  deed.  In  addition  to  the  $80,000.00  due 
the  bank,  it  was  considered  that  $20,000.00  was  needed 
to  put  the  hotel  in  shape,  and  to  pay  for  the  furniture 
and  taxes.  Accordingly,  application  was  made  to  Clark, 
the  president  of  the  bank,  to  lend  $100,000.00,  that  is  to 
say,  to  add  $20,000.00  to  the  $80,000.00  already  due.  To 
this  Clark  assented,  upon  condition  that  Mrs.  Osborne 
would  guarantee  Frank  S.  Osborne's  note  for  $100,000.00. 
Thereupon  Frank  S.  Osborne  executed  his  note  for  $100,- 
000.00,  dated  June  20,  1895,  payable  to  the  order  of  the 
Hibernian  Banking  Association  in  ninety  days  after  date 
with  six  per  cent  interest,  and  indorsed  by  Louise  N. 
Osborne.  At  the  same  time,  Frank  S.  Osborne  executed 
another  note  for  $110,000.00,  dated  June  20,  1895,  payable 
to  his  own  order  and  by  him  indorsed,  and  payable  on 
demand,  with  six  per  cent  interest,  to  secure  which  de- 
mand note  for  $110,000.00  he  executed  a  trust  deed  to 
Frederic  S.  Hebard,  the  attorney  of  the  bank,  conveying 
the  leasehold  estate  in  said  lots  15  and  16.  This  demand 
note  for  $110,000.00  and  the  trust  deed  to  Hebard,  secur- 
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ing^  it,  were  pledged  as  collateral  to  secure  the  note  for 
8100,000.00,  executed  by  Prank  S.  Osborne  and  indorsed 
by  his  wife.  Upon  receiving  these  securities,  the  bank 
surrendered  Frank  S.  Osborne's  old  note  for  $80,000.00, 
and  paid  to  him  the  additional  sum  of  $20,000.00,  which 
was  subsequently  spent  upon  the  hotel. 

When  the  master's  deed  was  executed  to  Frank  S.  Os- 
borne, certain  parties  were  in  occupation  of  the  hotel, 
holding-  under  a  lease  from  a  receiver,  appointed  by  the 
circuit  court  in  the  Gore  and  Heffron  litigation.  The 
executors  and  trustees  of  Gore,  having  a  decree  against 
Heffron  for  $257,386.46,  seem  to  have  controlled  the  re- 
ceiver in  possession  of  the  hotel,  or,  at  any  rate,  they  had 
a  leasehold  interest  in  lots  14  and  17  and  owned  the  fur- 
niture and  other  property  in  the  hotel  building  upon  said 
lots  15  and  16.  In  order  to  get  possession  of  the  hotel, 
Frank  S.  Osborne  was  forced  to  make  a  settlement  with 
the  Gore  trustees,  by  the  terms  of  which  he  bought  out 
their  interest  in  the  leasehold  estate  and  in  the  furniture 
and  in  the  decree,  and  paid  them  therefor  the  sum  of 
$32,500.00,  besides  giving  certain  bonds  of  indemnity  to 
the  Gore  trustees. 

The  judgment  for  $100,000.00,  entered  up  in  favor  of 
Burgett  and  Henry  S.  Osborne,  was  claimed  to  represent 
attorneys'  fees,  due  from  Heffron  to  the  firm  of  Osborne 
Bros.  &  Burgett  for  services  in  the  various  litigations,  to 
which  Heffron  had  been  a  party.  The  principal  object  of 
entering  up  this  judgment,  just  before  the  fifteen  months 
allowed  for  redemption  from  the  foreclosure  sale  expired, 
was,  that  it  might  be  used  for  the  purposes  of  redemp- 
tion, in  case  any  judgment  creditor  of  Heffron  should  at- 
tempt to  redeem  the  property  during  the  three  months 
after  March  19,  1895,  which  tl^e  judgment  creditors  had, 
under  the  statute,  to  redeem.  By  consent  of  all  parties 
it  was  agreed',  upon  the  hearing  of  this  case,  that  no 
more  than  $40,000.00  was  equitably  due  upon  this  judg- 
ment.   The  final  decree,  entered  by  the  court  below,  from 
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which  the  present  appeal  is  prosecuted,  found  that  the 
appellee  Louise  N.  Osborne  consented  to  invest  her  money 
in  the  purchase  of  said  certificate,  upon  an  understand- 
ing that  it  was  not  to  remain  in  the  property  longer  than 
September  1, 1895;  that  said  Heffron  was  not  to  have  any 
interest  in  said  certificate,  but  only  a  privilege  to  pur- 
chase the  property  by  September  1,  1895;  that  the  title 
to  all  of  said  lots  might  be  perfected,  and  sold  again  to 
said  Heffron  at  a  reasonable  advance  over  all  outlays, 
provided  the  money  should  not  be  tied  up  beyond  Sep- 
tember 1,  1895;  that,  at  the  time  the  right  to  purchase 
was  given  to  Heffron,  it  was  agreed  he  should  pay  the 
cost  of  acquiring,  maintaining  and  managing  the  whole 
of  said  property,  if  the  whole  should  be  acquired,  and 
also  a  reasonable  advance  in  addition  thereto;  that  there 
was  no  agreement  by  said  Prank,  or  said  Louise,  to  loan 
money  to  Heffron  for  the  purchase  of  said  property;  that 
it  was  not  intended  by  any  of  said  parties  that  the  rela- 
tion of  mortgagor  and  mortgagee  should  arise;  that  the 
furniture  and  fixtures  in  the  hotel  building  and  the  rights 
of  the  Gore  trustees  in  said  property  made  it  essential 
to  acquire  their  interest  in  the  whole  property,  before 
the  purchase  of  said  lots  15  and  16  should  be  rendered  of 
value;  that,  since  said  purchase,  said  Prank  has  held  the 
said  property,  as  trustee  for  said  Louise,  to  manage  and 
sell  the  same,  and  turn  over  the  proceeds  thereof  to  said 
Louise;  that  said  Louise  is  the  sole  equitable  owner  of 
the  leasehold  estate  in  said  lots  14,  15,  16  and  17  and  the 
improvements  thereon,  and  the  furniture  and  fixtures  in 
the  hotel,  and  the  decree  against  said  Heffron,  and  all 
claims  against  said  Heffron  in  connection  with  said  prop- 
erty; that  none  of  said  purchases  were  made  in  the  in- 
terest of,  or  in  trust  for,  said  attorneys,  or  to  secure  their 
fees,  nor  for  their  benefit,  nor  for  the  benefit  of  said  Heff- 
ron, except  only,  that  said  Heffron  was  to  have  the  right 
to  become  the  owner  of  the  property  upon  paying  there- 
for as  above  stated;  that,  in  the  purchase  and  manage- 
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ment  of  said  property,  Frank  S.  Osborne  had  invested 
$207,995.86,  and  incurred  liabilities,  amounting  to  $24,- 
555.92,  on  June  30,  1896;  that  $161, 431. 9o  of  said  $207,- 
995.86  was  invested  in  the  purchase  of  said  certificate 
on  April  17,  1895,  in  the  manner  above  stated;  that  said 
Heffron  did  not  agree  to  repay  said  Frank  or  his  wife 
any  of  said  sums  of  money,  or  become  liable  therefor; 
that  he  did  not  agree  to  repay  said  bank  said  $80,000.00 
or  $20,000.00  advanced  by  it,  or  become  liable  therefor; 
that  he  did  not  agree  to  indemnify  said  Frank  against 
his  liability  to  said  bank  or  become  liable  for  the  money 
expended  in  the  repair,  management  and  conduct  of  said 
property;  that  Heffron  has  not  made  any  offer  or  tender 
of  said  money  to  said  Frank  or  Louise;  that  neither  said 
Frank  nor  said  Louise,  is  under  any  obligation  to,  or  con- 
tractual relation  with  said  Heffron  or  Osborne  Bros.  & 
Burgett,  touching  the  leasehold  interest  in  said  lots  or 
other  property  above  mentioned;  that  since  July  6, 1895, 
when  said  Frank  entered  into  possession  of  said  prop- 
erty, the  net  income  thereof,  after  deducting  the  oper- 
ating expenses,  has  not  been  sufficient  to  pay  the  fixed 
charges;  that  neither  said  Heffron, ,  Burgett,  Pebbles, 
Parkhurst,  nor  Henry  S.  Osborne,  has  any  interest  or 
right  in  said  premises  or  property.  In  addition  to  the 
contents  of  the  decree  as  already  stated,  it  was  therein 
ordered  that  said  Heffron  should  have  the  right  to  pay 
for  and  purchase  said  property  upon  certain  terms  and 
conditions  therein  set  forth;  that,  if  he  should  not  pay 
for  and  purchase  the  same  on  or  before  December  5, 1896, 
then,  at  any  time  thereafter,  down  to  February  5,  1897, 
said  Burgett  should  have  the  right  to  pay  for  and  pur- 
chase the  same  upon  said  terms  and  conditions.  The 
decree  ordered,  that  Heffron,  within  the  time  specified, 
should  have  the  right  to  purchase  the  leasehold  interest 
in  the  four  lots  with  the  buildings  and  improvements 
thereon,  and  the  furniture  and  fixtures,  and  the  decree 
for  $257,386.46,  and  the  right  of  said  Frank  and  Louise 
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acquired  under  the  master's  deed  of  June  20,  1895,  and 
under  the  conveyances  and  assignments  made  by  the  Gore 
trustees  to  said  Frank  on  July  6,  1895,  upon  the  follow- 
ing conditions,  to- wit:  Upon  paying  to  said  Frank,  as 
trustee  for  said  Louise,  $137,901.87,  with  legal  interest 
from  July  21,  1896;  upon  paying  or  assuming  to  pay  the 
indebtedness  secured  by  the  trust  deed  to  Frederic  S. 
Hebard;  upon  giving  bond  with  good  and  sufficient  se- 
curity to  save  said  Frank  harmless  upon  certain  bonds 
therein  named,  executed  by  Frank  S.  Osborne  to  save 
the  estate  of  Gore  harmless  from  certain  liabilities,  one 
of  said  bonds  being  for  $50,000.00,  another  for  $30,000.00, 
and  others  for  other  amounts.  The  decree  also  adjudges, 
that,  upon  compliance  with  the  said  conditions,  the  said 
Frank  and  Louise  shall  execute  assignments  and  convey- 
ances, transferring  their  interest  in  said  property  and 
effects.  The  decree  also  orders,  that,  in  default  of  such 
purchase  and  the  payment  of  said  money  by  said  Heffron 
on  or  before  December  5,  1896,  or  by  said  Burgett  on  or 
before  February  5,  1897,  then  said  Heffron,  Burgett  and 
the  other  defendants  should  be  barred  from  having  any 
right  or  interest  in  said  leasehold  estate,  or  in  any  of  the 
improvements  or  property  above  mentioned. 

S.  P.  Shope,  and  Graham  H.  Harris,  for  appellants. 

Robert  F.  Pettibone,  for  appellees. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

The  main  question  in  this  case  is,  whether  the  origi- 
nal transaction  was  a  purchase  by  the  appellant,  Frank 
S.  Osborne,  with  a  privilege  to  Heffron  to  buy,  or  whether 
it  amounted  to  a  loan  to  Heffron,  so  as  to  make  the  deed 
absolute  to  Prank  S.  Osborne  a  mortgage.  This  question 
is  mainly  one  of  fact.  The  evidence  is  somewhat  con- 
flicting. The  chancellor,  before  whom  the  case  was  tried 
below,  heard  the  witnesses  testify  orally,  except  that. 
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perhaps,  the  testimony  of  one  witness,  not  particularly 
material,  was  presented  in  the  form  of  a  deposition.  The 
record  is  large,  and  the  evidence  is  voluminous.  We  do 
not  deem  it  necessary  to  enter  into  a  minute  discussion  of 
all  the  facts  and  circumstances,  bearing  upon  the  ques- 
tion here  presented.  When  the  trial  court  has  had  an 
opportunity  of  seeing  the  witnesses,  and  of  hearing  their 
testimony  as  it  is  delivered  orally,  the  findings  of  such 
court  upon  mere  questions  of  fact,  when  the  testimony  is 
conflicting,  will  not,  ordinarily,  be  disturbed  on  appeal, 
unless  such  findings  are  clearly  and  manifestly  against 
the  preponderance  of  the  evidence.  (La??e  v.  Lesser,  135 
111.  567).  After  a  careful  examination  6f  the  record,  we 
are  not  able  to  say  that  the  findings  of  the  lower  court 
are  clearly  and  manifestly  against  the  preponderance  of 
the  evidence.  Such  findings  are  entitled  to  much  weight, 
where  the  witnesses  are  seen  and  examined  orally,  inas- 
much as  a  better  opportunity  is  thus  afforded  of  arriving 
at  a  correct  conclusion  as  to  the  facts.  {Rackley  v.  Rackley, 
151  111.  332).  In  such  cases  a  reversal  is  not  authorized, 
unless  the  error  in  the  findings  of  the  court  below  as  to 
the  facts  is  clear  and  palpable.  {Coari  v.  Olsen,  91  111.  273). 
There  are,  however,  some  features  of  the  transaction, 
tending  to  confirm  the  correctness  of  the  findings  of  the 
lower  court,  which  may  be  here  briefly  referred  to. 

A  foreclosure  decree  had  been  rendered  against  the 
appellant,  Heffron,  for  a  very  large  amount;  and,  under 
this  decree,  the  hotel  property,  located  upon  lots  15  and 
16,  had  been  sold  to  Horace  E.  Hurlbut  on  Majch  19, 1894, 
for  $146,747.15.  A  certificate  of  purchase  was  issued  by 
the  master  in  chancery,  who  made  the  sale,  to  Hurlbut. 
The  time  of  redemption,  allowed  to  Heffron  to  redeem 
from  this  sale,  expired  on  March  19,  1895.  On  April  17, 
1895,  the  certificate  of  sale  was  transferred  to  the  appel- 
lee, Prank  S.  Osborne.  When  such  transfer  was  made, 
Heffron  had  no  interest  whatever  in  the  property.  His 
right  to  redeem,  which  lasted  during  the  year  from  March 
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19, 1894,  to  March  19, 1895,'had  expired.  During  the  three 
months  thereafter  up  to  June  19,  1895,  only  his  judgment 
creditors  had  a  right  to  redeem.  It  is  said  by  counsel  for 
appellants,  that  the  purchase  of  the  certificate  of  sale 
after  the  expiration  of  twelve  months  from  the  date  of 
the  foreclosure  sale  is  not  material  to  the  rights  of  Heff- 
ron  in  the  hotel  property.  This  may  be  true  where  the 
facts  are  such  as  are  set  forth  in  most,  or  many,  of  the 
adjudged  cases  referred  to  by  counsel.  It  is  impossible 
for  us  to  examine  or  comment  upon  all  of  these  cases. 
We  will  refer  to  only  two.  One  of  them  is  the  case  of 
Moore  v.  Pickett,  62  111.  158,  and  the  other  is  the  case  of 
Trogdon  v.  Trogdon,  164  111.  144.  In  Moore  v.  Pickett,  supra, 
the  owner  of  land,  which  had  been  sold  under  execution, 
made  an  arrangement  with  the  tenant,  living  upon  the 
land,  to  redeem  the  same,  and  the  tenant  took  an  assign- 
ment of  the  certificate  of  purchase  in  his  own  name,  while 
acting  as  the  agent  of  the  owner,  his  landlord,  and  after- 
wards procured  the  sheriff  to  make  a  deed  to  himself, 
instead  of  having  it  made  to  his  principal;  under  these 
circumstances,  it  was  there  held,  that,  in  equity,  the  agent 
was  the  trustee  of  his  principal. 

In  the  case  at  bar,  however,  Frank  S.  Osborne  was 
not,  at  the  time  when  he  purchased  the  certificate  of  sale, 
the  attorney  or  agent  of  the  appellant,  Heffron.  He  had 
retired  from  the  active  practice  of  the  law  some  years 
before  these  occurrences.  The  money,  with  which  the 
certificate  was  purchased,  did  not  belong  to  Frank  S. 
Osborne,  but  belonged  to  his  wife,  Louise  N.  Osborne. 
This  fact  was  well  known  to  Heffron.  The  evidence  tends 
to  show  that  Heffron,  having  learned  of  the  fact  that  Mrs. 
Osborne  had  recently  received  a  large  remittance  from 
New  York,  urged  upon  her  husband,  Frank  S.  Osborne, 
with  whom  he  was  upon  terms  of  friendship,  that  such 
money  should  be  used  to  buy  the  certificate.  Reluc- 
tantly, but  after  much  solicitation,  Frank  S.  Osborne  and 
his  wife  consented  to  make  the  purchase. 
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In  Trogdon  v.  Trogdon,  supra,  it  appears,  that  there  was 
a  written  agreement,  made  between  the  purchaser  of  the 
certificate  and  the  judg^ment  debtor,  providing  for  the 
cancellation  of  the  same  at  a  certain  time  upon  the  pay- 
ment of  a  certain  amount  by  the  judg'ment  debtor;  that, 
in  addition  to  this,  a  part  of  the  money  for  the  purchase 
of  the  certificate  was  furnished  by  the  judgment  debtor 
himself.  No  such  facts,  as  are  thus  indicated,  exist  in  the 
present  case.  Here,  there  was  not  only  an  absolute  trans- 
fer of  the  certificate  of  sale  to  Prank  S.  Osborne,  and 
subsequently  an  execution  of  the  master's  deed  to  him, 
but  parol  evidence  only  is  relied  upon  for  the  purpose  of 
showing,  that  such  transfer  and  deed  were  intended  as 
a  mortgage,  or  security  for  a  debt.  In  such  cases,  when 
the  deed  is  absolute,  and  parol  evidence  is  relied  upon  to 
show  that  there  is  a  mortgage,  the  party,  affirming  that 
the  instruments  were  intended  as  securities  for  a  debt, 
must  show  that  such  was  the  intention  by  clear  and  con- 
vincing evidence.  {Keithley  v.  Wood,  151  111.  566).  Here, 
there  was  no  such  clear  and  convincing  evidence.  In  Helm 
V.  Boyd,  124  111.  370,  we  said  (p.  374):  "A  deed  absolute  on 
its  face  may  be  shown  by  parol  to  be  a  mortgage.  The 
law  will,  however,  presume,  in  the  absence  of  proof  to  the 
contrary,  that  such  a  deed  is  what  it  purports  to  be, — an 
absolute  conveyance.  The  party,  who  claims  an  absolute 
deed  to  be  a  mortgage,  must  sustain  his  claim  by  proof  suf- 
cient  to  overcome  this  presumption  of  the  law.  Before  a 
deed,  absolute  in  form,  will  be  held  to  be  a  mortgage,  the 
evidence  must  be  clear,  satisfactory  and  convincing.  It 
must  be  made  to  appear  clearly  that  such  a  conveyance 
was  intended  to  be  a  mortgage  at  the  time  of  its  execu- 
tion. The  question  is  one  of  intention  to  be  ascertained 
from  all  the  circumstances."  (Fisher  v.  Green,  142  111.  80; 
Jeffery  v.  Bobbins,  167  id.  375).  In  the  latter  case  we  said: 
"The  question,  whether  a  contract  of  re-sale  and  purchase 
is  to  be  construed  as  a  mortgage,  depends  on  the  inten- 
tion of  the  parties  at  the  time  of  the  transfer."    We  are 
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unable  to  say,  that  the  court  below  erred  in  holding  that 
here  there  was  not  such  intention.  The  rule,  that  the 
doubt  as  to  the  intention  will  be  resolved  in  favor  of  the 
construction,  that  the  conveyance  is  a  security  for  a  debt, 
is  not  so  rigidly  applied  when  oral  evidence  is  introduced 
to  show  that  the  conveyance  was  a  mortgage,  as  when 
it  appears  from  a  separate  written  instrument,  that  the 
transaction  is  not  an  unconditional  sale,  but  is  either  a 
mortgage,  or  sale  with  right  to  re-purchase.  {Keithley  v. 
Woody  supra). 

Again,  neither  when  the  certificate  of  sale  was  as- 
signed to  Frank  S.  Osborne,  nor  when  the  master's  deed 
was  executed  to  him,  did  any  indebtedness  exist  from  Heff- 
ron  to  Prank  S.  Osborne.  In  Rue  v.  Daley  107  111.  275,  the 
question  arose,  whether  a  transaction  was  an  absolute 
sale  or  a  mortgage,  and  we  held  it  to  be  the  former  on  the 
ground  that  there  was  no  debt,  and  "that  it  is  an  essen- 
tial element  of  a  mortgage  that  some  obligation  should 
exist  to  be  secured."  In  that  case  we  said  (p.  280):  "The 
deed  purports  upon  its  face  to  convey  the  premises  abso- 
lutely, and  the  contract  is  a  mere  re-sale  of  the  premises 
upon  the  payment  of  a  certain  sum  at  a  specified  time. 
So  far,  then,  as  appears  from  the  terms  of  the  deed  and 
contract,  there  is  nothing  to  indicate  that  the  transac- 
tion was  a  mortgage.  *  *  *  There  is  nothing  in  the 
circumstances  that  surround  the  arrangement  that  tends 
to  show  that  the  parties  intended  that  the  relation  of 
mortgagor  and  mortgagee  should  still  continue.  *  *  * 
The  land  could  not  be  conveyed  as  security  for  a  debt- 
because  there  was  no  debt  to  secure."  The  language  thus 
used  in  Rue  v.  Dole,  suprUy  is  precisely  applicable  to  the 
present  case.  Again,  in  Freer  v.  Lake,  115  111.  662,  it  was 
held  that  "a  debt  or  obligation  of  some  kind  is  an  essen- 
tial element  in  the  transaction  to  create  the  relation  of 
mortgagor  and  mortgagee."  {Kerting  v.  HiltoUy  152  111.  658.) 

It  is  undoubtedly  true,  that  Frank  S.  Osborne's  motive 
was  a  desire  to  help  Heffron,  and  that  the  transaction  was 
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for  Heifron's  benefit.  But  the  proof  clearly  shows,  that 
it  was  not  the  intention  of  Prank  S.  Osborne,  or  of  his 
wife,  to  remain  out  of  possession  of  their  money  longer 

.  than  September  1,  1895.  Hurlbut,  from  whom  the  certifi- 
cate of  sale  was  purchased,  had  given  the  parties  to  un- 
derstand, that,  when  the  title  should  be  perfected  by  the 
execution  of  a  master's  deed,  he  would  be  able  to  effect  a 
loan  upon  the  premises  for  the  whole  amount  of  the  money 
advanced,  so  that  thereby  Heflron  could  purchase  back 
the  property.  It  turned  out,  however,  that  Hurlbut  was 
unable  to  make  the  promised  loan.  The  agreement  sub- 
stantially was,  that  Prank  S.  Osborne,  acting  for  his  wife, 
would  borrow  $80,000.00  of  the  Hibernian  Bank,  and  with 
this  $80,000.00  and  other  money  of  Mrs.  Osborne,  would 
buy  the  certificate  of  sale,  and,  if  it  ripened  without  re- 
demption into  a  title  absolute,  whatever  might  be  neces- 
sary to  acquire  the  interest  of  the  Gore  trustees  should  be 
done,  so  far  as  Mr.  and  Mrs.  Osborne  might  deem  it  proper 
to  make  an  additional  investment  of  money;  that  Heffron 
should  have  the  privilege  of  purchasing  the  property  of 
them  at  any  time  on  or  before  the  first  of  the  following 
September  for  what  they  might,  at  the  time  of  such  pur- 
chase, have  put  into  it  and  a  reasonable  advance,  the 
amount  of  which  was  not  agreed  upon  at  the  time,  but 
was  afterwards  fixed  at  $25,000.00,  and  that,  if  Heffron 
did  not  succeed  in  purchasing  the  property  by  the  first  of 
September,  they  might  sell  it  to  any  one  else. 

The  facts  of  the  case  at  bar  thus  bring  it  within  the 

.  ruling  of  this  court  in  the  case  of  Eames  v.  Hardin,  111  HI. 
634,  the  facts  of  which  are  very  much  like  the  facts  here. 
There,  certain  lots  of  a  part  owner,  having  been  sold  at 
a  judicial  sale  more  than  twelve  months,  he  employed 
another  to  obtain  the  certificates  of  purchase  and  acquire 
the  title,  under  an  agreement  on  his  part  to  purchase  the 
same  at  an  advance  of  $2000.00  on  the  sum  required  to  be 
j3aid,  besides,  the  legal  rate  of  interest,  to  enable  him  to 
perform  a  contract  of  sale  to  another;  he  also  conveyed 
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other  land  to  the  purchaser  as  security  for  his  perform- 
ance of  the  contract  to  re-purchase  the  lots;  and  it  was 
held,  that  the  advances  made  to  acquire  the  title  to  the 
lots  were  not  a  loan,  and  that  the  title  so  acquired  was  not 
in  the  nature  of  a  mortgage.  In  that  case  we  said  (p.  641): 
"The  doctrine  is  well  settled  that  a  party  may  purchase 
land  for  another,  take  the  deed  in  his  own  name,  and  bind 
himself  to  convey  it  to  the  person  at  whose  instance  it 
was  purchased,  on  being  paid  the  purchase  price  agreed 
upon  between  the  parties.  The  doctrine  is  well  estab- 
lished that  one  person  may  purchase  land  of  another,  and 
sell  it  back  to  him  on  the  payment  of  a  stipulated  price. 
Such  purchases  and  re-sales  are  always  sustained  where 
the  transaction  is  in  good  faith,  and  is  not  resorted  to  for 
the  purpose  of  evading  the  usury  laws,  or  the  transaction 
is  not  tainted  with  fraud.  This  doctrine  is  so  familiar  that 
it  requires  the  citation  of  no  authorities  in  its  support. 
*  *  *  The  facts  in  this  case  are  as  strong  as  in  Mag- 
nu88on  v.  Johnson,  73  111.  156,  Hanford  v.  Blessing,  80  id.  188, 
and  Gaprez  v.  Trover,  96  id.  456,  in  all  of  which  the  trans- 
actions were  held  to  be  sales  and  re-purchases.  This  case 
falls  clearly  within  the  principles  announced  in  those 
cases,  and  should  be  governed  by  them."  {Stephenson  v. 
Thompson,  13  111.  186;  Taintor  v.  Keys,  43  id.  332;  Sutphen 
V.  Cushman,  35  id.  186;  Fisher  v.  Green,  supra). 

Counsel  for  appellants  speak  of  the  transaction  as 
one,  where  Osborne  advanced  half  of  the  money  to  pur- 
chase the  certificate  of  sale  and  Heffron  borrowed  the 
other  half  from  the  Hibernian  Banking  Association.  As 
matter  of  fact,  such  was  not  the  case.  It  required  $161,- 
399.79  to  purchase  the  certificate  of  sale.  If  the  bank  had 
advanced  half  of  this  amount  to  Heffron,  and  Osborne  had 
advanced  the  other  half  to  Heffron,  then  the  certificate, 
if  a  security  for  the  amounts  advanced,  would  have  been 
made  out  to  the  bank,  or  its  president,  and  to  Osborne, 
so  that  each  would  have  held  the  title  to  an  undivided 
half  of  the  property  as  security  for  each  advance.  But  the 
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matter  was  not  thus  arranged.  Osborne  paid  Hurlbut 
$81,399.79  in  cash  for  his  wife,  and  took  an  assignment  of 
the  certificate  from  Hurlbut  to  himself.  Thereupon,  Os- 
borne borrowed  $80,000.00  from  the  Hibernian  Bank,  and 
assigned  the  certificate  pf  sale  to  the  Hibernian  Bank  as 
security  for  the  amount  so  borrowed,  and  also  paid  over 
the  amount  so  borrowed  to  Hurlbut.  Osborne  thus  dealt 
with  the  certificate  as  his  own  property  by  himself  bor- 
rowing upon  it,  as  security,  from  the  bank  180,000.00. 
Heffron  borrowed  nothing.  In  an  ordinary  transaction, 
when  a  party  advances  money  to  another  to  purchase  a 
certificate  of  sale,  and  has  it  assigned  to  himself,  he  may 
hold  the  title  to  the  certificate  as  security  for  the  money 
which  he  has  advanced.  But,  in  this  case,  Osborne  went 
farther,  and  himself  pledged  the  certificate  for  a  loan 
from  the  bank  to  himself.  So  also,  when  the  master's 
deed  was  executed,  the  deed  was  not  made  to  the  bank 
and  to  Osborne.  The  deed  of  the  property  was  made  by 
the  master  to  Osborne.  Osborne  thereupon  executed  a 
trust  deed  upon  the  property  to  secure  an  indebtedness  of 
his  own  of  $100,000.00  to  the  bank,  which  indebtedness 
was  guaranteed  by  his  wife.  If  the  master's  deed  was 
security  in  the  hands  of  Osborne  for  a  loan  made  to  Heff- 
ron,  the  title  obtained  by  it  was  also  at  once  made  se- 
curity in  the  hands  of  the  bank  for  a  loan  of  $100,000.00 
advanced  by  the  bank  to  Osborne.  How  can  it  be  said 
that  the  transaction  was  a  mortgage  securing  an  indebt- 
edness from  Heffron  to  Osborne,  when,  as  matter  of  fact, 
the  title  was  pledged  to  secure  an  indebtedness  from  Os- 
borne to  the  bank?  It  must  be  observed,  that  Heffron  is 
asking  no  relief  in  this  case.  Heffron  has  filed  no  bill  to 
redeem.  The  bill  in  this  case  is  filed  by  the  appellant, 
Burgett.  It  is  in  the  nature  of  a  creditor's  bill,  setting  up 
the  recovery  of  a  judgment  against  Heffron,  the  issuance 
of  an  execution  thereon,  and  the  return  of  the  same  un- 
satisfied. The  complainant  in  the  bill  seeks  to  establish 
an  interest  in  Heffron,  in  order  that  he  may  make  the 
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judgment  out  of  such  interest.  The  bill  filed  by  Burgett 
alleges,  that  the  title  held  by  Osborne  was  held,  not  only 
as  security  for  the  benefit  of  Heffron,  but  for  the  benefit 
of  the  owners  of  the  judgment  for  $100,000.00.  We  dis- 
cover no  satisfactory  evidence,  that  there  was  any  agree- 
ment on  the  part  of  Osborne  and  his  wife  to  hold  the 
property  as  security  for  the  amount  due  upon  this  judg- 
ment. The  judgment  was  evidently  entered  up  for  a 
larger  amount  than  was  equitably  due,  because,  by  agree- 
ment, it  is  scaled  down  in  this  case  from  $100,000.00  to 
$40,000.00.  The  judgment  appears  to  have  been  entered 
up  for  the  purposes  of  redemption,  in  case  it  should  be 
necessary  to  use  it  for  such  purpose,  and  in  pursuance  of 
a  scheme  to  prevent  the  executors  and  trustees  of  the 
Gore  estate  from  asserting  any  rights  in  the  property. 
The  Gore  trustees  owned  the  furniture  in  the  hotel  which 
was  in  full  operation,  as  well  as  the  west  half  of  the 
leasehold  estate  on  which  the  Open  Board  building  was 
located.  If  the  transaction  was  a  mortgage,  and  not  a 
bona  fide  purchase  by  Frank  S.  Osborne  for  his  wife,  then 
it  is  evident  that  the  appellants  intended  to  give  the 
transaction  the  form  of  an  absolute  purchase,  in  order  to 
deceive  and  defraud  the  Gore  trustees  andHeffron's  judg- 
ment creditors.  This  being  so,  it  cannot  be  said  that  the 
complainant,  who  filed  this  bill,  comes  into  court  with 
altogether  clean  hands.  He  who  seeks  equity  must  do 
equity. 

The  decree,  which  was  entered  on  July  21,  1896,  might 
well  have  found  that  appellants  were  not  entitled  to  ex- 
ercise the  right  to  re-purchase  the  property  at  all,  be- 
cause the  period,  ending  with  September  1,  1895,  during 
which,  by  the  agreement,  Heffron  was  to  be  allowed  to 
re-purchas^,  had  passed.  But  the  cross-complainants, 
in  their  cross-bill,  offered  to  allow  the  appellants  to  re- 
purchase the  property  upon  reimbursing  them  for  their 
advances;  and  they  do  not  insist  upon,  and  were  not  al- 
lowed by  the  decree,  the  agreed  bonus  of  $25,000.00.     In 
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pursuance  of  this  offer  in  the  cross-bill,  the  court  below, 
in  its  final  decree,  gave  the  appellant,  Heffron,  until  De- 
cember 5, 1896,  and  the  appellant,  Burgett,  until  February 
5,  1897,  to  buy  back  the  property,  in  case  they  should  be 
able  to  raise  the  money  to  do  so.  They,  however,  have 
not  paid,  or  offered  to  pay,  any  part  of  the  advances 
made  by  Mr.  and  Mrs.  Osborne.  Nor  before  the  filing  of 
the  present  bill  did  Heffron  ever  offer  to  pay  back  to  the 
Osbornes  any  portion  of  their  advances. 

Some  complaint  is  made  of  that  portion  of  the  decree, 
which  requires  the  appellants  to  pay  back  the  amount 
paid  out  by  the  appellees  for  the  purchase  of  the  out- 
standing interest  of  the  Gore  trustees  in  the  furniture 
and  in  the  leasehold  interest  upon  the  west  half  of  the 
property.  We  think,  that  this  purchase  from  the  Gore 
trustees  was  part  of  the  same  transaction  with  the  pur- 
chase of  the  certificate  of  sale,  and  stands  on  the  same 
footing.  The  Gore  trustees  were  in  possession  of  the 
furniture  and  of  the  west  half  of  the  property.  It  was 
impossible  to  operate  the  hotel  without  the  possession  of 
the  furniture  and  of  the  interest  owned  by  the  Gore  trus- 
tees. It  was  necessary  to  purchase  their  interest,  in  order 
to  make  the  property  of  any  value.  There  is  testimony 
tending  to  show,  that  Heffron  himself  acceded  to  the 
wisdom  and  necessity  of  making  the  purchase  from  the 
Gore  trustees.  There  is  also  testimony  tending  to  show, 
that  the  certificate  of  sale  was  purchased  with  the  un- 
derstanding, that  the  interest  of  the  Gore  trustees  should 
be  bought,  if  it  should  become  necessary  to  do  so.  The 
court  below  found  in  its  decree:  "that  the  furniture  and 
fixtures  in  said  hotel  building  and  the  rights  of  said  trus- 
tees in  the  property  made  it  essential  to  acquire  their 
interest  in  the  whole  property,  before  the  purchase  of 
lots  15  and  16  could  be  rendered  of  value."  We  are  of  the 
opinion  that  this  finding  is  sustained  by  the  evidence. 

Our  conclusion,  upon  a  careful  examination  of  the 
whole  record,  is  that  the  decree  of  the  chancellor,  who 
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tried  the  case  below,  and  the  judg^ment  of  the  Appellate 
Court,  affirming  that  decree,  have  done  substantial  jus- 
tice between  the  parties,  and  that  there  is  no  good  reason 
for  a  reversal  of  the  action  of  the  lower  courts  in  this 
case. 

Accordingly,  the  judgment  of  the  Appellate  Court 
and  the  decree  of  the  Superior  Court  are  affirmed. 

Judgment  affirmed. 


The  Star  Brewery  »)a  Iv 


V.  1 172       2471 

A.  M.  Farnsworth. 

Opinion  filed  April  SI,  1898, 

1.  Guaranty— icnVfen  statement  concerning  erection  of  building  up- 
held as  crecUing  a  lidbility.  A  note  written  and  sigfned  by  a  brewery 
company,  and  delivered  to  a  carpenter  who  had  been  negotiating^ 
with  a  party  concerning  the  erection  of  a  building  for  a  saloon,  in 
the  words:  "When  you  get  house  and  barn  completed  *  ♦  ♦ 
send  the  bill  to  us,"  creates  a  liability  which,  when  acted  upon, 
becomes  absolute. 

2.  EviDENCE^c/ien  statements  of  alleged  agent  need  not  he  excluded, 
though  there  is  a  failure  of  proof  of  agency.  In  a  suit  on  a  written  in- 
strument creating  a  liability  between  plaintiff  and  defendant, 
statements  of  a  witness  who  delivered  the  instrument,  admitted 
upon  plaintifT*s  promise  to  prove  that  the  witness  was  defendant's 
agent,  need  not  be  excluded  on  plaintiff's  failure  to  establish  such 
agency,  where  the  statements  do  not  affect  the  defendant's  liabil- 
ity as  fixed  by  the  instrument  in  suit. 

3.  Bills  op  particulars— piainft^  is  restricted  to  proof  of  items 
and  prices  specified  in  hill  of  particulars.  The  purpose  of  a  bill  of  par- 
ticulars is  to  give  notice  to  the  defendant  of  the  items  and  amounts 
for  which  claim  is  made,  and  the  plaintiff  is  restricted  at  trial  to 
proof  of  such  items  and  prices. 

4.  Same — bill  of  particulars  is  not  part  of  the  record  proper,  A  bill  of 
particulars  or  copy  of  account  is  not  part  of  the  record  unless  pre- 
served by  bill  of  exceptions,  and  unless  so  preserved,  alleged  error 
in  allowing  plaintiff  to  prove  the  reasonable  value  of  items  instead 
of  prices  in  the  bill  of  particulars  will  not  be  considered  on  appeal. 

Star  Brewery  v.  Farnsworth,  70  111.  App.  150,  affirmed. 
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Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Arthur  H.  Chetlain, 
Judge,  presiding. 

E.  S.  CuMMiNGS,  for  appellant. 

W.  Irving  Osborne,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

In  July,  1894,  appellee  was  a  carpenter  at  Lemont, 
Illinois,  and  had  some  talk  with  G.  Buban,  a  saloon- 
keeper of  that  place,  about  putting  up  a  building  for 
Buban  at  Willow  Springs.  The  estimate  for  the  lumber 
required  was  $380,  and  the  probable  cost  of  the  building 
would  be  at  least  $1000.  Otto  Driehaus  was  an  agent  for 
appellant  in  the  general  management  of  its  beer  trade  at 
Lemont,  in  soliciting  trade,  collecting  money  and  caring 
for  its  teams,  wagons,  ice  houses  and  property  at  that 
place.  On  July  20, 1894,  Buban  went  to  appellant's  brew- 
ery in  Chicago  with  the  Lemont  agent,  Driehaus,  who 
introduced  him  to  P.  H.  Rice,  appellant's  president,  tell- 
ing Rice  that  Buban  intended  to  start  a  saloon  in  Gary, 
near  Lemont.  The  president,  Rice,  took  Buban  into  his 
private  office  and  they  had  a  conversation  which  is  not 
shown  in  the  record,  after  which  Rice  wrote  and  deliv- 
ered to  Buban  the  following  note: 
"A.  M.  FamswoTth,  Esq. :  "Chicago,  July  20, 1894. 

**Dear  Sie — When  you  get  house  and  bam  completed  for  Mr. 
Buban  send  biU  for  same  to  us.  g^^^  Brewert, 

p.  H.  RiOB,  PretH.** 

Buban  went  back  to  Lemont  and  told  appellee  that 
he  had  procured  lots  at  Gary,  and  that  appellee  was  to 
go  ahead  and  put  up  the  proposed  building  at  that  place. 
Appellee  asked  him  if  he  had  found  $1000  anywhere, 
and  he  said  no,  but  produced  this  note  and  asked  if  that 
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would  do.  Appellee  accepted  it,  and,  relying  upon  it, 
constructed  the  building,  which  was  completed  about 
September  20,  1894.  He  then  called  on  the  president, 
Rice,  and  presented  him  with  an  account  for  the  labor 
and  materials  for  the  building,  amounting  to  $1354.55. 
Rice  said  he  was  surprised  at  the  amount  of  the  bill,  and 
that  he  supposed  it  was  to  be  $300,  and  he  declined  to 
pay  it  solely  on  that  account.  Appellee  brought  this 
suit  to  recover  for  the  materials  and  labor  furnished,  and 
the  declaration  contained  the  common  counts,  to  which 
the  general  issue  was  pleaded.  On  a  trial  there  was  a 
recovery  for  the  amount  of  the  claim,  and  the  Appellate 
Court  affirmed  the  judgment. 

The  first  complaint  is,  that  incompetent  evidence  was 
admitted  on  the  part  of  plaintiff  by  permitting  him  to 
state  what  Buban  and  Driehaus  said  to  him  when  defend- 
ant's note  was  delivered  by  Buban.  The  evidence  was 
admitted  upon  a  promise  of  plaintiff's  attorney  that  he 
would  prove  the  agency  of  Buban  and  Driehaus,  so  as  to 
bind  defendant  by  their  statements,  as  its  agents.  The 
evidence  did  not  establish  any  agency  of  either  Buban 
or  Driehaus  in  relation  to  the  construction  of  the  build- 
ing, or  that  would  authorize  either  of  them  to  bind  de- 
fendant by  virtue  of  such  agency.  The  only  authority  of 
Buban  was  to  deliver  the  note,  and  the  authority  of  Drie- 
haus did  not  extend  to  the  construction  or  superintend- 
ence of  a  building  at  Gary. 

After  the  evidence  was  in,  the  court  refused  to  strike 
out  the  testimony  as  to  what  Buban  and  Driehaus  said, 
and  it  is  insisted  that  this  was  error  because  of  the  fail- 
ure of  plaintiff's  attorney  to  fulfill  his  promise  by  proving 
an  agency.  We  do  not  think  there  was  any  error  in  the 
ruling.  There  was  nothing  said  by  either  Buban  or  Drie- 
haus which  created  or  extended  in  any  manner  the  lia- 
bility of  defendant,  and  it  was  not  necessary  to  show 
authority  to  create  any  liability.  Buban's  statement  has 
already  been  given.     What  Driehaus  said  was,  that  he 


Digitized  by 


Google 


250  Star  Brewery  v.  Parnsworth.  [172  111. 

had  seen  the  note;  that  he  and  Buban  were  at  the  Star 
Brewery  that  day  and  saw  Rice,  and  that  Rice  wrote  the 
note  and  sent  it.  The  note  itself  created  the  entire  lia- 
bility. There  was  nothing  in  it  fixing  a  limit  to  the  cost 
of  the  building"  or  the  liability  of  defendant,  and  when 
plaintiff  accepted  and  acted  upon  it,  expending  labor  and 
furnishing  materials,  the  liability  became  absolute  and 
defendant  was  bound  to  pay  according  to  its  terms.  Drie- 
haus  said  they  were  expecting  to  have  a  beer  depot  at 
Gar3^  and  wanted  preparations  made  so  as  to  handle 
car-loads  of  beer;  b'ut  that  statement  did  not  affect  or 
change  in  any  way  the  liability  created  by  the  note. 

At  the  trial,  defendant  moved  to  strike  out  the  evi- 
dence of  plaintiff  on  the  ground  that  a  bill  of  particulars 
was  filed  for  specific  articles,  and  that,  instead  of  prov- 
ing the  articles  and  items  mentioned  in  such  bill,  the 
plaintiff  had  proved  the  reasonable  worth  of  the  build- 
ing, and  the  fair  market  value  of  the  labor  performed  and 
materials  furnished  in  its  construction,  in  a  single  sum. 
The  purpose  of  a  bill  of  particulars  is  to  give  notice  of 
the  items  and  amounts  for  which  claim  is  made,  and  to 
apprise  defendant  of  what  is  to  be  met  at  the  trial.  The 
plaintiff  is  restricted  to  proof  of  such  items  and  prices, 
but  the  question  can  only  be  raised  by  preserving  the 
bill  of  particulars  in  the  bill  of  exceptions.  A  copy  of 
account  or  bill  of  particulars  is  not  a  part  of  the  record 
unless  preserved  in  a  bill  of  exceptions.  {Franey  v.  True^ 
26  111.  184;  Egglestonv.  Buck,  24  id.  262;  Straitonv,  Hender- 
son, 26  id.  68;  SchofieUl  v.Settley,  31  id.  515;  Garrity  v.  Lo- 
zano,  83  id,  597.)  The  bill  of  particulars  is  not  contained 
in  the  bill  of  exceptions,  and  we  will  not  consider  whether 
the  testimony  is  in  accordance  with  it  or  not. 

The  facts  have  been  settled  by  the  judgment  of  affirm- 
ance in  the  Appellate  Court,  and  there  being  no  error  in 
the  record  the  judgment  will  be  affirmed. 

Judgment  affinned. 
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The  People  ex  ret.  James  A.  Dunn 

V, 

Harry  Higbee. 

Opinioji  filed  April  SI,  1898, 

1.  BILX.S  OF  EXCEPTION — newly  elected  jvAge  should  sign  hill  of  ex- 
ceptions in  case  tried  hy  predecessor.  It  i8  the  duty  of  a  judge  to  settle 
and  sifjn  a  bill  of  exceptions  in  a  case  heard  by  his  predecessor, 
who  refused  to  sipfn  the  same  when  duly  presented  because  his 
term,  of  office  had  expired,  as  the  former,  having  access  to  the 
stenographic  report  of  the  evidence  and  proceedings  at  trial,  and 
the  power  to  hear  witnesses  as  to  what  the  evidence  really  was, 
has  all  the  facilities  possessed  by  the  trial  judge,  except  that  of 
personal  recollection. 

2.  Same — effect^  as  to  weighing  testimony  on  appeal,  where  Judge  did 
not  hear  evidence.  Where  a  bill  of  exceptions  is  settled  and  signed 
by  a  judge  who  did  not  hear  the  evidence  at  the  trial,  that  fact 
may  be  made  to  appear  by  the  judge's  certificate,  and  the  case 
will  be  determined  on  appeal  without  attaching  the  usual  weight 
given  the  fact  that  the  trial  judge  saw  and  heard  the  witnesses. 

Original  petition  for  mandamus. 

W.  E.  Williams,  and  W.  H.  Crow,  for  the  relator. 

Mr.  Chief  Justice  Phillips  delivered  the  opinion  of 
the  court; 

This  is  an  original  proceeding^  in  this  court  to  compel 
the  respondent  to  sign  and  seal  a  bill  of  exceptions.  At 
the  April  term,  1897,  of  the  circuit  court  of  Pike  county, 
Jefferson  Orr,  judg'e  of  the  circuit  court,  presiding",  James 
Dunn  was  indicted,  tried  and  convicted  of  the  crime  of 
murder  and  his  punishment  fixed  at  confinement  in  the 
penitentiary  for  the  term  of  fourteen  years.  A  motion  for 
a  new  trial  was  entered  and  overruled  on  the  27th  day  of 
May,  1897,  whereupon  judgment  was  rendered  upon  the 
verdict  and  the  relator  was  sentenced  to  the  penitentiary 
at  Chester  for  the  term  fixed  by  the  verdict  of  the  jury. 
The  court  extended  the  time  to  file  a  bill  of  exceptions, 
on  the  said  27th  day  of  May,  for  forty  days,  within  which 


172 

Iffii 

188 

318 

172 

261 

198 

»828 

Digitized  by 


Google 


s;t  ^ 


■1  ^; 


< : 


252 


The  People  v,  Higbee. 


[172  111. 


time  the  transcript  of  the  record,  with  a  bill  of  excep- 
tions, was  completed  by  the  official  reporter  and  deliv- 
ered to  counsel  for  petitioner,  who  presented  the  same  to 
the  attorney  who  prosecuted  the  case,  who,  after  some 
changes  therein,  endorsed  and  approved  the  bill  of  ex- 
ceptions as  correct.  Afterwards,  and  on  the  17th  day 
of  June,  the  bill  of  exceptions  was  presented  to  Jefferson 
Orr,  who  endorsed  the  same,  "Presented  this  17th  day  of 
June,  1897.— Jeff.  Orr,  Judge,"  but,  although  frequently 
requested  by  counsel  for  the  relator,  afterward  refused  to 
sign  and  seal  said  bill  of  exceptions,  and  based  his  re- 
fusal on  the  fact  that  his  term  of  office  had  expired.  The 
election  for  circuit  judge  was  held  on  the  first  Monday  of 
June,  1897,  and  the  said  Jefferson  Orr  was  not  a  candidate 
for  the  position,  but  Harry  Higbee  was  elected  judge  of 
the  circuit  court,  and  after  said  Jefferson  Orr  refused  to 
sign  the  said  bill  of  exceptions,  alleging  as  a  reason  that 
his  term  of  office  had  expired,  the  counsel  for  relator  re- 
quested Harry  Higbee,  as  successor  in  office  as  circuit 
judge  to  Jefferson  Orr,  to  sign  said  bill  of  exceptions, 
who,  doubting  his  authority  and  jurisdiction  in  the  mat- 
ter, refused  to  sign  the  same.  To  the  petition  so  filed 
in  this  court,  respondent,  Harry  Higbee,  as  judge  of  the 
circuit  court,  appeared,  and  answered  that  he  was  not 
the  judge  before  whom  the  case  was  tried;  that  he  enter- 
tained doubt  as  to  his  jurisdiction,  and  as  to  his  right 
and  authority,  under  the  law,  to  sign  the  bill  of  excep- 
tions; that  the  bill  of  exceptions  was  duly  presented  to 
the  trial  judge  within  the  time  fixed  by  the  trial  court  for 
presenting  the  same  and  whilst  he  was  yet  judge  of  the 
circuit  court,  and  that  the  same*  had  been  endorsed  as 
correct  by  the  respective  counsel  in  the  cause,  and  sub- 
mits himself  to  the  pleasure  of  the  court. 

The  question  presented  on  this  petition  and  answer 
is,  has  the  successor  to  the  trial  judge  the  power  to  set- 
tle and  sign  a  bill  of  exceptions,  and  is  he  legally  bound 
to  do  so?   It  is  clear  that  the  relator  did  all  in  his  power 
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to  have  a  transcript,  containing-  the  bill  of  exceptions, 
duly  sig^ned,  sealed  and  settled  by  the  trial  judge  who 
presided  at  the  trial  at  the  time  of  his  conviction,  and  if 
a  successor  to  a  judge  whose  term  of  office  has  expired, 
or  who  has  resigned  or  died,  has  not  the  power  to  settle 
a  bill  of  exceptions,  a  party  to  a  suit  must  be  prejudiced 
in  his  right  to  a  review  of  the  case  on  appeal  or  error,  or 
the  court  must  grant  a  new  trial  regardless  of  the  fact  of 
the  existence  of  error  on  the  trial.  In  People  ex  rel  v.  Mc- 
Connelly  155  III.  192,  (appellee  being  one  of  the  judges  of 
the  circuit  court  of  Cook  county,)  we  said  with  reference 
to  the  settling  of  a  bill  of  exceptions  (p.  201):  "Without 
extended  discussion  of  the  question  and  citation  of  au- 
4:horities  which  may  be  found,  *  *  *  we  are  of  opinion 
that  under  the  modern  practice  in  our  courts  the  better 
rule,  and  the  one  sustained  by  perhaps  the  weight  of  more 
recent  authority,  is,  that  the  succeeding  judge  presiding 
in  the  same  court  has  power  to  decide  a  motion  for  a  new 
trial,  and  to  grant  or  overrule  the  same,  and  enter  such 
judgment  or  order  as  shall  to  justice  appertain." 

The  invention  of  the  system  of  stenography  has  made 
it  possible  to  preserve  the  testimony  of  witnesses,  and 
the  objections  and  exceptions  thereto,  and  the  motions 
made  in  the  progress  of  the  trial,  with  a  great  degree  of 
accuracy.  The  benefit  resulting  from  this  system  has 
induced  legislation  in  this  State  by  which  an  official  re- 
port of  the  testimony  is  provided  for  in  the  several  nisi 
X>ritb8  courts  by  stenographers  appointed  for  that  purpose, 
which  enables  the  facts  to  be  so  preserved  that  any  suc- 
cessor to  a  trial  judge  may  settle  and  determine  a  bill  of 
exceptions  by  the  various  methods,  other  than  recollec- 
tion, provided  for  the  settlement  of  a  bill  of  exceptions 
by  the  trial  judge  himself.  The  trial  judge  or  his  suc- 
cessor may  use  not  only  the  stenographic  report,  but  may 
hear  witnesses  for  the  purpose  of  determining  what  was 
actually  the  evidence.  As  was  said  in  People  v.  McConnell^ 
supra  (on  p.  202):    "Every  facility  possessed  by  the  trial 
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judge,  except  that  of  personal  recollection,  is  within  the 
power  of  his  successor  in  office  presiding  in  his  place  and 
stead,  and  no  reason  can  be  perceived  or  exist  why  the 
judge  to  whom  the  application  is  made  may  not  in  like 
manner  advise  himself,  and  by  like  means  arrive  at  a 
correct  determination  of  what  a  bill  of  exceptions  should 
contain."  Numerous  authorities  are  cited  in  that  case  as 
sustaining  this  proposition.  The  objection  that  the  suc- 
cessor who  so  settles  a  bill  of  exceptions  did  not  see  and 
hear  the  witnesses  can  have  no  effect  in  the  determina- 
tion of  the  question.  The  fact  that  a  judge  sees  and  hears 
the  witnesses  and  observes  their  manner  of  testifying 
may  be  taken  into  consideration  in  an  appellate  tribunal 
in  determining  how  the  action  of  the  judge  is  to  be  consid- 
ered in  weighing  testimony,  but,  as  has  been  frequently 
held,  where  evidence  is  taken  in  the  form  of  depositions, 
and  the  benefit  of  seeing  and  hearing  the  witness  and  ob- 
serving his  manner  on  the  stand  does  not  exist  with  the 
trial  court,  no  weight  is  attached  to  any  fact  in  ques- 
tion except  that  derived  from  the  evidence  itself.  Where 
a  bill  of  exceptions  is  settled,  signed  and  sealed  by  a 
judge  who  did  not  hear  the  evidence,  that  fact  may  be 
made  to  appear  by  the  certificate  of  the  successor  to  .the 
trial  judge,  and  the  case  determined  by  an  appellate  tri- 
bunal on  the  facts  in  the  record,  without  any  weight  being 
attached  to  the  fact  of  the  trial  judge  having  seen  and 
heard  the  witnesses. 

The  bill  of  exceptions  in  this  case  having  been  en- 
dorsed as  correct  by  the  counsel,  we  fail  to  see  that  any- 
thing could  have  enlightened  the  mind  of  the  successor 
in  office  upon  the  question  of  what  occurred  on  the  trial, 
and  it  was  his  duty  to  hear  and  determine  the  question 
and  settle  the  bill  of  exceptions, — and  this,  whether  it 
be  regarded  as  a  ministerial  or  judicial  act. 

The  writ  will  be  awarded.  ^y^^^  awarded. 
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JOHANN  LUDWIG  SCHARPF  et  al. 
V, 

Sophie  Scharpp  Schmidt  et  al 

Opinion  filed  April  SI,  1898. 

1.  Treaties— tc/icre  treaty  admits  of  two  constructions  the  most  liberal 
is  preferred.  It  is  the  province  of  the  judiciary  to  construe  treaties 
in  cases  arising  between  individuals,  and  where  a  treaty  admits 
of  two  constructions,  one  restrictive  as  to  the  rights  that  may  be 
claimed  under  it  and  the  other  liberal,  the  latter  is  preferred. 

2.  Same — Illinovt  Alien  act  of  18S7  is  sxLspended  by  treaty  between  tJie 
UniUd  States  and  WUrttemberg.  The  Illinois  Alien  act  of  1887  (Laws 
of  1887,  p.  5,)  is  suspended  by  the  treaty  between  the  United  States 
and  Wttrttemberg  during  the  time  limited  therein,  which  treaty 
was  not  abrogated  by  the  absorption  of  the  State  of  WUrttemberg 
in  the  German  Empire.  (Decided  in  Wundcrle  v.  Wundcrld  144  111.  40. ) 

3.  Same — alien  entitled  by  treaty  to  take  real  estate  may  maintain  bill 
for  partition.  An  alien  who  is  entitled,  by  treaty,  to  take  the  fee 
in  real  estate  which  is  determinable  upon  the  non-exercise  of  the 
power  of  sale  within  a  limited  time,  may  maintain  a  bill  for  parti- 
tion.    (Decided  in  SclniUze  v.  Schultze,  144  111.  290.) 

4.  Same— under  treaty  of  Wilrttemberg  alien  heir  need  take  no  step  to 
prolong  time  for  sale.  Under  article  2  of  the  treaty  of  WUrttemberg, 
whereby  aliens  may  take  the  fee  to  real  estate  and  be  allowed  a 
term  of  two  years  to  sell  the  same,  "which  term  may  be  reasonably 
prolonged,  according  to  circumstances,"  the  alien  need  take  no  for- 
mal step  to  prolong  the  term,  nor  need  such  prolongation  be  by  act 
of  the  power  which  established  the  limitation. 

5.  Sami^— provision  of  WUrttemljerg  treaty  construed.  The  provision, 
"which  term  may  be  reasonably  prolonged,"  etc.,  used  in  article  2 
of  the  Wttrttemberg  treaty  with  reference  to  the  extension  of  the 
time  within  which  alien  heirs  must  sell  inherited  real  estate,  means 
that  the  courts,  in  passing  upon  their  rights,  may  allow  the  alien 
heirs  such  time,  in  addition  to  the  two  years'  limitation,  as  is  rea- 
sonable, under  the  circumstances,  to  enable  them  to  sell. 

6.  Same — when  alien  heirs  will  not  lose  title  to  real  estate  for  failure  to 
sell  within  two  years.  Alien  heirs  coming  within  the  treaty  of  Wilrt- 
temberg may  partition  inherited  real  estate  though  the  bill  is  not 
filed  until  after  the  two  years  limited  by  the  treaty  for  selling, 
where  they  could  not  sell,  so  as  to  derive  substantial  benefit,  until 
after  the  two  years  allowed  by  statute  for  filing  claims  against 
their  ancestor's  estate,  and  were  unable  to  discover  all  the  heirs 
until  shortly  before  filing  the  bill,  or  to  agree  to  a  voluntary'  sale. 
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Appeal,  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Nathaniel  C.  Sears,  Judge,  presiding. 

Johnson  &  Morrill,  for  appellants: 

Under  the  provisions  of  the  constitution  of  the  United 
States  the  treaty  with  Wiirtteraberg"  is  a  part  of  the  su- 
preme law  of  the  land,  and  supersedes  all  local  statutes 
that  contravene  its  provisions.  Where  a  treaty  admits  of 
two  constructions,  one  restrictive  as  to  the  rights  that 
may  be  claimed  under  it  and  the  other  one  liberal  in  its 
terms,  the  latter  must  be  preferred.  Shanks  v.  Dupont,  3 
Pet.  242;  Hauenstein  v.  Lynham,  100  U.  S.  483;  Wunderle  v. 
Wunderle,  144  111.  40;  Schultze  v.  Schultze,  id.  290. 

Inasmuch  as  the  treaty  provides  that  a  reasonable 
time  for  selling  the  property  shall  be  allowed,  according 
to  the  circumstances  in  each  case,  it  is  not  within  the 
power  of  any  State  legislature  or  any  court  to  make  a 
different  rule. 

MoRAN,  Kraus  &  Mayer,  for  appellee  Sophie  S. 
Schmidt: 

The  treaty  in  force  between  the  United  States  and  the 
kingdom  of  Wiirttemberg  contains  the  following  provi- 
sion: "When,  on  the  decCth  of  any  person  holding  real 
property  within  the  territories  of  one  party,  such  real 
property  would  by  the  laws  of  the  land  descend  on  a  citi- 
zen or  subject  of  the  other  were  he  not  disqualified  by 
alienage,  such  citizen  or  subject  shall  be  allowed  a  term 
of  two  years  to  sell  the  same,  which  term  may  be  rea- 
sonably prolonged  according  to  circumstances,  and  to 
withdraw  the  proceeds  thereof  without  molestation  and 
exempt  from  all  duties  of  detraction." 

The  treaty  of  Wiirttemberg  intends  to  confer  on  the 
alien  heir,  for  the  period  of  two  years,  precisely  the  same 
rights  he  would  enjoy  if  he  were  a  resident  heir,  impos- 
ing on  him  simply  the  obligation  to  sell  and  convey  the 
fee  to  some  other  party  capable  of  holding,  within  that 
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period,  or  such  other  period  as  the  State  or  county  shall 
see  fit  to  confer  upon  him  by  prolonging  the  time,  or  by 
his  becoming",  or  declaring  his  intention  to  become,  a  citi- 
zen. The  alien  heir  takes  a  fee  determinable  by  non- 
exercise  of  the  power  of  sale  within  two  years.  Kull  v. 
Kull,  37  Hun,  476. 

Under  the  treaty  of  Wlirttemberg,  unless  the  alien  heir 
takes  some  step  to  procure,  and  the  State  or  country  does 
some  act  to  evidence,  a  prolongation  of  the  period  of  two 
years  within  which  he  may  sell  the  property,  his  rights 
expire  with  that  period. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

This  was  a  bill  for  partition,  filed  January  27,  1897, 
by  Johann  Ludwig  Scharpf ,  Marie  Katherine  Hafner  and 
Sophie  Priederike  Winter,  against  appellees,  praying  for 
partition  of  lot  7,  in  block  1,  of  Herdien,  Hofilund  &  Carl- 
son's North  Shore  addition  to  Chicago,  the  same  being 
a  vacant  lot  on  Columbia  avenue,  in  said  city,  having  a 
frontage  of  fifty  feet  and  a  depth  of  one  hundred  and 
thirty- three  feet.  The  bill  alleged  that  Johann  Christian 
Scharpf,  who  was  the  owner  of  said  lot,  died  intestate 
August  2, 1894,  unmarried  and  childless,  leaving  him  sur- 
viving as  his  only  heirs-at-law  the  complainants  and  de- 
fendants to  said  bill.  The  complainants  are  a  brother 
and  two  sisters  of  the  deceased,  and  the  defendants  are 
Sophie  Scharpf  Schmidt,  a  sister,  Charles  H.  Lellman,  Jr., 
(grantee  of  Albert  Scharpf,  a  brother,)  three  children  of 
John  Scharpf,  another  brother,  and  the  unknown  heirs 
and  devisees  of  Christine  Rosine  Seffens,  another  sister. 
The  appellants  and  Albert  Scharpf  are  all  aliens,  and 
subjects  of  the  king  of  Wlirttemberg  and  of  the  emperor 
of  Germany,  and  could  not  acquire  any  real  estate  by 
descent,  under  the  provisions  of  the  Alien  Land  act  of 
1887,  but  claim  the  right  to  sell  the  land  and  withdraw 
the  proceeds  thereof  by  virtue  of  article  2  of  the  treaty 
of  1844  concluded  between  the  United  States  and  the  king 
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of  Wiirttemberg,  which  article  is  as  follows:  "Where,  on 
the  death  of  any  person  holding  real  property  within  the 
territories  of  one  party,  such  real  property  would,  by  the 
laws  of  the  land,  descend  on  a  citizen  or  subject  of  the 
other  were  he  not  disqualified  by  alienage,  such  citizen 
or  subject  shall  be  allowed  a  term  of  two  years  to  sell 
the  same,  which  term  may  be  reasonably  prolonged,  ac- 
cording to  circumstances,  and  to  withdraw  the  proceeds 
thereof  without  molestation,  and  exempt  from  all  duties 
of  detraction.'*  (Treaties  and  Conventions  bet.  U.  S.  etc. 
p.  1144.) 

To  bring  themselves  within  the  provisions  of  the 
treaty,  appellants  allege  that  proof  of  heirship  was  not 
made  in  the  probate  court  of  Cook  county  until  July  24, 
1896,  and  that  by  the  taking  of  such  proof  they  were  for 
the  first  time  advised  as  to  the  names  of  the  heirs  of 
Scharpf;  that  they  were  and  have  been  unable  to  sell 
their  interest  in  the  lot  until  the  expiration  of  the  statu- 
tory period  of  two  years  after  the  grant  of  letters  of  ad- 
ministration for,  filing  claims,  which  letters  were  granted 
August  22,  1894,  for  the  reason  that  it  was  impossible  to 
know  what  liens  might  exist  against  the  property;  that, 
after  having  ascertained  the  names  of  the  heirs  after 
proof  of  heirship  was  made,  they  have  negotiated  with 
them  for  a  sale  of  the  lot  but  have  been  unabje  to  reach 
any  agreement;  that  they  have  frequently  applied  to  the 
heirs  to  join  in  a  partition  or  sale,  but  that  they  have 
refused  to  do  so,  alleging  as  reasons  the  minority  of  one 
of  the  heirs  and  the  impossibility  of  obtaining  any  con- 
veyance from  the  unknown  heirs  and  devisees  of  Seffens; 
that  it  has  been  impossible  to  find  a  purchaser  for  their 
undivided  three-sevenths  of  the  lot  who  was  willing  to 
pay  any  substantial  consideration  for  such  fractional  part 
of  the  lot.  Demurrers  by  several  defendants  were  sus- 
tained to  the  bill,  and  the  court  dismissed  the  bill  for 
want  of  equity.  Complainants  have  appealed  to  this 
court. 
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That  the  act  of  1887  is  suspended  by  the  treaty  with 
Wtirttemberg  during  the  time  limited  in  said  treaty,  and 
that  such  treaty  was  not  abrogated  by  the  absorption  of 
that  State  into  the  German  Empire  and  is  therefore  still 
operative,  was  decided  by  this  court  in  Wunderle  v.  Wun- 
derle,  144  111.  40.  That  in  such  a  case  as  the  one  at  bar  the 
alien- heirs  take  a  fee  determinable  by  the  non-exercise 
of  the  power  of  sale  within  the  time  limited,  and  have 
the  right  to  maintain  a  suit  for  partition,  was  determined 
in  Schultze  v.  Schultze,  144  111.  290. 

The  only  points  raised  in  the  argument  relate  to  the 
construction  of  article  2  of  the  treaty  hereinbefore  quoted, 
appellees  contending  that  the  alien  heirs  must  take  some 
steps  to  secure  a  prolongation  of  the  period  of  two  years, 
and  that  such  time  can  be  prolonged  only  by  an  act  of  the 
same  department  of  the  government  which  established 
the  limitation;  but  it  is  contended,  also,  that  even  if  it 
could  be  held  that  no  affirmative  act  was  necessary  to 
obtain  such  prolongation  of  the  period,  the  bill  failed  to 
show  any  excuse  for  the  delay  of  appellants  in  availing 
themselves  of  rights  secured  to  them  by  the  treaty. 

Treaties  with  other  foreign  States  have  been  entered 
into  by  the  United  States,  containing  in  almost  the  same 
language  the  same  provisions  as  the  treaty  here  under 
consideration,  such  as  the  treaties  with  Austria,  Hesse, 
Saxony  and  Bavaria.  (See  Treaties,  etc.  pp.  27,  562,  981, 
45.)  But  the  peculiar  provision  here  in  controversy  does 
not  seem  to  have  been  passed  on  by  any  of  the  courts  of 
last  resort  in  this  country. .  We  are  referred  to  Kull  v. 
Kully  37  Hun,  476,  and  Wieland  v.  Ecnner,  65  How.  Pr.  245, 
in  which  the  treaty  with  Wiirttemberg  was  under  con- 
sideration. In  the  Kull  case  partition  proceedings  were 
brought  within  the  two  years  limited,  and  the  question 
here  at  issue  did  not  arise.  The  court  said  in  that  case 
that  the  treaty  imposed  on  the  alien  heir,  during  the  two 
years,  "the  obligation  to  sell  and  convey  the  fee  to  some 
other  party  capable  of  holding  within  that  period,  or  such 
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other  period  as  the  State  or  country  shall  see  fit  to  con- 
fer upon  h,ira  by  prolong^ing  the  time."  In  the  case  of 
Wieland  v.  Benner,  in  commenting  on  this  provision  of  this 
treaty,  the  court  said:  "The  treaty  does  not  provide  how 
the  prolongation  of  the  time  within  which  the  property 
therein  referred  to  shall  be  sold  is  to  be  obtained."  And 
further:  "There  is  nothing"  before  me  to  show  that  such 
prolongation  has  been  applied  for  or  obtained."  In  that 
case  there  had  been  no  application  made  to  obtain  the 
benefits  of  the  treaty  for  over  seven  years,  and  the  court 
held  that  the  title  of  a  purchaser  could  not  be  endangered 
after  such  a  lapse  of  time  by  the  probability  of  an  appli- 
cation for  such  prolongation.  In  Bollerman  v.  Blake,  94 
N.  Y.  624,  the  question  arose  under  the  treaty  with  Hesse, 
but  the  alien  heirs  had  secured  an  act  of  the  legislature 
releasing  to  them  all  the  interest  of  the  State  in  the  land 
of  the  deceased,  within  the  two  years  limited,  and  this 
question  did  not  arise  and  was  not  discussed.  The  treaty 
with  Bavaria  was  under  discussion  in  Opel  v.  Shoup,  69 
N.  W.  Rep.  (Iowa,)  560,  but  the  point  here  involved  is  not 
touched.  In  Doehrel  v.  Eillmer,  71  N.  W.  Rep.  (Iowa,)  204, 
the  treaty  with  Prussia  was  considered,  which  fixes  no 
time  within  which  the  land  must  be  sold  but  allows  a 
"reasonable  time"  for  that  purpose,  and  the  court  held 
that  the  laws  of  Iowa,  giving  a  non-resident  alien  the 
right  to  hold  real  property  to  a  certain  amount,  provided 
he  did  certain  things  with  it  within  five  years,  applied. 
Counsel  for  appellees  say:  "It  cannot  be  presumed 
that  the  contracting  parties  to  the  treaty  in  question  in- 
tended that  the  time  for  a  transfer  by  an  alien  should  be 
prolonged,  except  by  an  act  of  the  same  department  of 
government  (the  legislative)  which  established  the  limi- 
tation." The  meaning  of  counsel  is  not  altogether  clear, 
but  it  is  presumed  that  their  contention  is  that  the  two 
governments  making  the  treaty,  and  which  provided  for 
a  reasonable  prolongation  of  the  term  (two  years)  accord- 
ing to  circumstances,  intended  that  the  determination  as 
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to  what  circumstances  would  require  a  prolongation  and 
would  be  a  reasonable  prolongation  under  such  circum- 
stances, should  rest  in  the  legislature  of  the  State  where 
the  lands  should  have  their  location,  for  it  was  not,  of 
course,  intended  to  be  asserted  that  the  legislative  de- 
partment "established  the  limitation"  contained  in  the 
treaty.  Nor  do  we  think  it  would  be  reasonable  to  claim 
that  the  treaty  means  that  the  question  of  such  reasona- 
ble prolongation  of  time  should  in  each  particular  case 
be  made  the  subject  of  negotiation  and  treaty  by  the  gov- 
ernments making  the  treaty  in  the  first  instance,  nor  do 
we  understand  counsel  to  so  contend;  but  they  do  con- 
tend that,  in  the  absence  of  any  prolongation  of  time  by 
the  legislature,  the  limitation  of  two  years  fixed  by  the 
treaty  must  govern,  and  that  when  that  time  passed,  the 
appellants,  being  aliens,  no  longer  had  any  interest  in  the 
property.  Counsel  do  not  point  out  any  way  in  which 
the  General  Assembly  could  have  prolonged  the  limita- 
tion of  two  years  upon  the  application  of  appellants.  It 
may  well  be  doubted  whether  the  power  to  pass  a  spe- 
cial law  on  the  subject  exists  under  the  constitution,  and 
if  it  does,  it  would  be  but  a  precarious  right  guaranteed 
by  this  treaty  to  make  its  enjoyment  depend  on  the  ac- 
tion of  the  legislature,  which  might  not  meet  until  the 
right  was  barred.  If  it  be  said  that  the  legislature  could 
have  passed  a  general  law  on  the  subject,  conforming  to 
the  treaty,  we  are  unable  to  see  what  additional  force 
would  thereby  have  been  given  to  the  treaty.  As  it 
stands,  the  treaty  is  the  law  of  the  land,  superior  to  any 
law  which  the  legislature  could  pass,  and  seems  to  be  as 
explicit  as  any  general  law  could  be  reasonably  framed. 
It  would  be  bnt  an  idle  ceremony  for  the  legislature  to 
re-enact  the  treaty,  and  we  find  nothing  in  the  language 
of  the  treaty  itself  which  would  seem  to  make  its  appli- 
cation to  any  particular  case  depend  on  the  action  of  the 
legislature.  Like  any  other  law,  its  construction  and  ap- 
plication to  particular  cases  are  questions  for  the  courts. 
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The  clause  in  controversy,  "which  term 
prolonged,  according  to  circumstances,''  me 
than  that  in  cases  where  the  circumstc 
to  make  it  reasonable  that  such  aliens 
serve  their  rights,  should  have  further 
to  the  term  of  two  years,  in  which  to 
in  the  lands,  such  further  time  as  may 
der  the  circumstances  shall  be  allowed 
struction  would,  for  all  practical  purj 
provision  of  the  treaty  nugatory,  whi] 
instrument,  it  should  be  construed  to 
effect,  rather  than  to  make  it  ineffectu 
have  taken  is  strengthened  somewhat  I 
of  the  treaty,  which  provides  that  "if  a 
arise  between  different  claimants  to 
ance,  they  shall  be  decided,  in  the  last 
to  the  laws  and  by  the  judges  of  the  c 
property  is  situated."    Then,   again, 
"where  a  treaty  admits  of  two  construe 
tive  as  to  the  rights  that  may  be  claii 
the  other  liberal,  the  latter  is  preferr( 
Lijnham,  100  U.  S.  483;  Schultze  v.  SchuHz 
construction  of  treaties  is  the  peculia 
judiciary  when  a  case  arises  between 
son  V.  Wall,  6  Wall.  83. 

The  only  question  remaining  for  disc 
or  not  the  facts  and  circumstances  alle 
sufficient  to  show  that  appellants  still 
the  property,  and  the  right,  under  the 
when  the  bill  was  filed.  The  bill  shov 
not  sell,  so  as  to  derive  any  substantial 
interest  in  the  property,  until  it  was  asc 
debts  were  against  the  estate,  and  th 
unable  to  make  any  voluntary  sale  of  1 
remedy,  then,  was  left  but  the  one  the 
to  have  the  property  divided,  or  a  ji 
period  of  two  years  after  the  death  o 
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August  2, 1896,  and  the  bill  was  filed  less  than  six  months 
thereafter.  In  such  a  case  prudence  would  dictate  that 
a  sale  should  not  be  enforced  before  it  could  be  known 
what  the  liens  on  the  property  would  be.  We  are  satis- 
fied, from  all  the  facts  alleged,  that  appellants  have  not 
lost  their  interest  in  the  property,  and  that  it  was  error 
to  sustain  the  demurrer  to  the  bill. 

The  decree  is  reversed  and  the  cause  is  remanded, 
with  directions  to  overrule  the  demurrer,  and  for  further 
proceedings  not  inconsistent  with  this  opinion. 

Reversed  and  remanded. 


Caroline  C.  Holden  et  ah 

V. 

The  City  of  Chicago. 

Opinion  filed  April  21,  1898. 
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VV":rit  of  Error  to  the  County  Court  of  Cook  county; 
the     lEion.  Orrin  N.  Carter,  Judge,  presiding. 

'-*-^  iais  is  a  writ  of  error  sued  out  for  the  purpose  of 

rer  ^:»:rsing  a  judgment  of  confirmation  of  the  county  court 
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°^  ^^tiicago,  pursuant  to  an  ordinance  passed  by  the  city 

coVLxx^il  for  that  purpose. 

George  W.  Wilbur,  for  plaintiffs  in  error. 
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Charles  S.  Thornton,  Corporation  Counsel,  and  John 
A.  May,  for  defendant  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

Section  1  of  the  ordinance  provides:  "That  the  road- 
way of  Warren  avenue,  from,  etc.,  (describing"  the  road- 
way,) being"  thirty  feet  in  width,  be  and  the  same  is  hereby 
ordered  curbed  with  a  granite  concrete  combined  curb  and 
gutter.  Said  granite  concrete  combined  curb  and  gutter 
shall  be  set  on  either  side  of  the  roadway  of  said  Warren 
avenue  between  said  points,  (except  across  the  roadway 
of  intersecting  streets  and  alleys,)  on  a  foundation  of 
cinders  six  inches  in  depth,  and  so  that  the  street  face  of 
the  curb  proper  will  be  at  and  on  a  line  parallel  with  the 
fifteen  feet  from  the  center  line  of  said  roadway.  Said 
combined  curb  and  gutter  shall  be  composed  of  the  best 
quality  of  Portland  cement,  mixed  with  fine  crushed  gran- 
ite, in  the  proportion  of  one  part  of  cement  to  two  parts 
of  granite,  to  which  shall  be  added  four  parts  of  broken 
granite,  said  granite  to  be  crushed  to  a  size  so  as  to 
pass  through  a  ring  of  one  and  one-half  inches  internal 
diameter.  The  combined  curb  and  gutter  shall  have  a 
smooth,  even  surface  on  the  parts  exposed,  and  shall  be 
laid  in  alternate  blocks  six  feet  in  length,  and  shall  be 
six  inches  in  thickness  throughout.  The  gutter  flags  shall 
be  eighteen  inches  in  width,  and  laid  to  a  pitch  corre- 
sponding with  the  angle  toward  the  crown  of  the  street, 
and  the  upper  street  face  corner  of  the  curb  shall  be 
rounded  to  an  inch  and  a  half  radius." 
'  The  balance  of  the  sectien  relates  to  the  grading  and 
improvement  of  the  surface  of  the  roadway,  and  it  will 
not  be  necessary  to  set.it  Out  here.  No  other  section  of 
the  ordinance  has  any  bearing  on  the  nature,  character 
or  description  of  the  improvement. 

It  will  be  observed  that  the  ordinance  makes  no  pro- 
vision whatever  in  regard  to  the  height  of  the  curb  re- 
quired to  be  constructed  on  each  side  of  the  roadway. 
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The  material  of  which  it  is  to  be  constructed  is  specified. 
So  also  the  thickness  of  the  curb  is  provided  for  in  the 
ordinance,  but  the  ordinance  is  silent  in  regard  to  the 
height,  and  upon  this  ground  it  is  contended  that  the  or- 
dinance is  invalid.  The  statute  requires  an  ordinance 
providing  for  a  local  improvement  to  specify  the  nature, 
character,  locality  and  description  of  the  improvement, 
and  it  has  been  held  in  numerous  cases  that  the  statute 
is  mandatory,  and  an  ordinance  which  fails  to  comply 
with  the  statute  is  invalid.  {Cass  v.  People,  166  111.  126; 
Otis  V.  City  of  Chicago,  161  id.  199;  Peojyle  v.  Hurford,  167  id. 
226.)  It  is  plain  that  the  ordinance  under  consideration 
does  not  meet  the  requirements  of  the  statute.  It  can 
not  be  known  or  determined  from  the  ordinance  whether 
the  curb  on  each  side  of  the  roadway  shall  be  six  inches, 
one  foot  or  two  feet  high.  It  was  therefore  impossible 
for  the  commissioners  to  make  an  intelligent  estimate  of 
the  cost  of  the  improvement,  and  a  contractor  could  not 
make  an  intelligent  bid  on  the  work  unless  he  knew  the 
height  of  the  curb  he  would  be  required  to  construct.  It 
was  conceded  to  be  necessary  to  specify  in  the  ordinance 
the  thickness  of  the  curb,  but  it  was  just  as  important  to 
give  the  height  as  the  thickness.  If  you  can  dispense 
with  one  you  can  dispense  with  the  other.  Where  a  curb 
is  to  be  constructed  on  each  side  of ^ the  street,  it  is  not 
imposing  an  unreasonable  burden  on  a  city  proi)osing  to 
improve  the  street  to  specify  in  the  ordinance  the  ma- 
terial of  which  the  curb  shall  be  constructed,  its  height 
and  thickness.  That  was  not  done  here,  and  for  a  failure 
to  observe  the  requirements  df  the  statute  the  ordinance 
cannot  be  sustained. 

It  has  been  suggested  in  the  argument  of  defendant 
in  error  that  the  abstract  fails  to  show  that  plaintiffs 
in  error  have  any  interest  in  the  lands  assessed,  and  for 
that  reason  they  cannot  complain  of  the  judgment  of  con- 
firmation. The  original  abstract  made  by  plaintiffs  in 
error  failed  to  show  their  interest  in  the  lands  assessed. 
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mended  abstract  has  been  filed,  which,  as  we  un- 
[  it,  removes  the  difficulty. 

he  error  indicated  the  judgment  of  the  county 
11  be  reversed  as  to  the  lands  of  plaintiffs  in 
id  the  cause  will  be  remanded. 

Reversed  and  remanded. 


The  City  of  Evanston 

V. 

W.  H.  Myers. 

Opinion  filed  Apnl  21^  1898. 

GATING  'LIQUORS— party  violating  ordinance  may  he  convicted 
of  detective  hired  by  city,  A  driver  of  a  beer  wagon  who  sells 

jlation  of  a  city  ordinance  is  liable  to  punishment  though 

arnished  the  money  and  employed  the  purchaser  as  a  de- 
discover  violations  of  the  ordinance,  wher^  no  fraud  or 

s  used  in  the  purchase  or  any  inducement  offered  other 

llingness  to  buy. 

Evanston  v.  MyerSylO  111.  App.  205,  reversed. 

:al  from  the  Appellate  Court  for  the  First  Dis- 
eard  in  that  court  on  appeal  from  the  Criminal 
Cook  county;  the  Hon.  Theodore  Brentano, 
residing". 

is  a  proceeding:  by  the  city  of  Evanston,  against 
H.  Myers,  for  violating-  its  ordinance  relating"  to 
of  intoxicating  liquors.  Complaint  was  made  on 
day  of  July,  1896,  by  John  Denvir,  before  George 
',  a  police  magistrate,  charging  that  on  the  9th 
[lat  month  W.  H.  Myers  did  **violate  a  certain  or- 
of  said  city  concerning  section  646  of  the  revised 
:es  of  1893  of  said  city,  by  selling  intoxicating 
I  the  city  of  Evanston,"  etc.  On  this  complaint 
istrate  found  him  guilty.  He  appealed  to  the 
L  Court  of  Cook  county  and  was  there  acquitted. 
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On  a  further  appeal  to  the  Appellate  Court  the  judgment 
of  the  Criminal  Court  was  afSrmed,  and  from  the  judge- 
ment of  affirmance  of  the  Appellate  Court  this  appeal 
was  taken. 

The  section  of  the  ordinance  referred  to,  which  was 
introduced  in  evidence,  is  as  follows:  "Whoever  shall, 
by  himself  or  another,  either  as  principal,  agent,  clerk, 
servant  or  otherwise,  directly  or  indirectly,  sell,  barter, 
exchange  or  give  away  within  the  corporate  limits  of 
said  city  any  ale,  porter,  beer,  weiss  beer,  lager  beer, 
kimmel,  wine,  rum,  brandy,  gin,  whisky,  schnapps,  bitters, 
cider,  hard  cider,  manufactured  cider,  or  any  spirituous 
or  vinous,  malt,  fermented,  mixed  or  intoxicating  liquors, 
or  any  mixture  part  of  which  is  any  of  said  liquor,  or  any 
intoxicating  drinks,  shall  be  fined  not  less  than  $10  nor 
more  than  ^200  for  each  offense." 

The  testimony  of  several  witnesses  introduced  on  be- 
half of  the  city  was  heard,  and  from  this  it  appears  that 
on  the  day  alleged  in  the  complaint  Myers  was  driving 
a  beer  wagon  along  an  alley  in  Evanston,  when  he  was 
hailed  by  Denvir,  the  prosecuting  witness;  that  the  lat- 
ter bought  of  Myers  a  case  of  twelve  bottles  of  lager 
beer,  paying  fifty  cents  therefor,  and  that  the  act  was 
witnessed  by  others;  that  the  money  thus  used  was  fur- 
nished by  a  society  in  Evanston  known  as  the  "Four-Mile 
League"  and  the  city  of  Evanston,  and  was  supplied  by 
the  chief  of  police  of  Evanston  to  Denvir  to  enable  him 
to  buy  beer  of  those  who  were  willing  to  sell,  for  the 
purpose  of  detecting  violators  of  the  ordinance. 

George  S.  Baker,  for  appellant. 

Williams,  Kraft  &  Rust,  for  appellee. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

The  Appellate  Court,  in  passing  upon  this  case,  found 
that  the  beer  was  sold  as  alleged  in  the  complaint,  but 
held  that,  inasmuch  as  the  city  furnished  the  money  and 
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the  purchaser  was  in  its  employ  to  discover  violators  of 
the  ordinance,  the  offense  was  one  induced  by  the  city  of 
Evanston,  and  the  defendant  was  not  punishable  there- 
for. Under  the  facts  of  the  case,  as  we  understand  them, 
we  cannot  concur  in  this  view.  The  offense,  if  one  was 
committed,  consists  in  the  unlawful  selling"  of  intoxi- 
cating- liquor.  The  defendant  was  passing  through  an 
alley  in  Evanston  with  a  load  of  beer  when  Denvir  hailed 
him,  asking,  "How  is  it  for  a  case  of  beer?"  to  which  he 
replied,  "It  is  all  right."  The  money  was  paid  and  the 
beer  handed  out.  It  is  clear  that  Denvir,  in  making 
this  purchase,  used  no  fraud,  deceit,  or  inducement  other 
than  a  willingness  to  buy.  It  also  appears,  uncontra- 
dicted, that  appellee  had  sold  beer  to  Denvir  at  other 
times,  in  violation  of  the  ordinance  in  question.  On  this 
occasion  he  was  willing  to  do  so  again.  The  offense  of 
selling  this  beer  having  been  voluntarily  committed,  is 
it  reasonable  to  say  that  the  willingness  of  Denvir  to 
purchase,  for  whatever  purpose  or  object,  constitutes  a 
sufficient  inducement  to  appellee  to  make  the  sale,  so  as 
to  excuse  the  act?  We  think  not.  The  offense  consisted, 
not  in  the  buying,  but  in  the  selling  of  the  beer. 

A  number  of  cases  are  cited  to  sustain  the  theory  of 
appellee's  defense,  but  in  those  cases  the  criminal  acts 
charged  were  not  wholly  voluntary  on  the  part  of  the  de- 
fendant, but  were  induced^  in  some  measure,  by  the  acts 
and  conduct  of  the  prosecuting  witnesses.  The  principle 
here  involved  is  well  announced  in  the  case  of  Orimm  v. 
United  States,  156  U.  S.  604.  In  that  case  a  post-office  in- 
spector suspected  Grimm  of  being  engaged  in  the  business 
of  selling  obscene  pictures  and  sending  them  through  the 
mails.  Under  assumed  names  the  inspector  wrote  for  a 
supply  of  the  pictures,  and  received  them  from  defendant. 
In  defense  of  the  charge  made  against  him,  defendant  in- 
sisted the  conviction  should  not  be  sustained  because  the 
letters  were  deposited  in  the  mails  at  the  instance  of  the 
government  and  through  the  solicitation  of  one  of  its  offi- 
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cers.  Upon  this  point  the  court  said:  "It  does  not  ap- 
pear that  it  was  the  purpose  of  the  post-office  inspector 
to  induce  or  solicit  the  commission  of  a  crime,  but  it  was 
to  ascertain  whether  the  defendant  was  engaged  in  an 
unlawful  business.  •  ♦  ♦  *  The  law  was  actually  vio- 
lated by  the  defendant.  He  placed  letters  in  the  post- 
office  which  conveyed  information  as  to  where  obscene 
matter  could  be  obtained,  and  he  placed  them  there  with 
a  view  of  giving-  such  information  to  the  person  who 
should  receive  those  letters,  no  matter  what  his  name; 
and  the  fact  that  the  person  who  wrote  under  these  as- 
sumed names  and  received  his  letters  was  a  government 
detective  in  no  manner  detracts  from  his  guilt."  See  the 
cases  there  cited. 

In  the  case  at  bar  it  may  be  truly  said  it  does  not  ap- 
pear that  it  was  the  purpose  of  the  city  of  Evanston  to 
induce  or  solicit  the  unlawful  selling  of  beer  within  its 
limits,  but  to  ascertain  whether  the  ordinance  was  being 
violated  in  that  regard.  The  appellee  committed  the  act 
charged  against  him,  deliberately  and  voluntarily,  and 
in  such  a  manner  as  to  indicate  that  he  would  have  sold 
beer  to  any  other  person  applying  for  it.  We  think  no 
element  is  wanting  on  the  part  of  appellee  in  this  case  to 
bring  this  act  within  the  letter  and  spirit  of  the  ordi- 
nance. The  position  of  appellee  is  not  that  he  is  innocent 
of  the  offense  charged,  but  that  his  guilt  was  proven  on 
the  trial  by  evidence  obtained  in  an  objectionable  manner 
by  the  city.  This  is  a  matter  of  which  he  has  no  right 
to  complain. 

Other  points  insisted  upon  by  counsel  for  appellee 
have  been  duly  considered,  but  we  find  no  substantial 
merit  in  them. 

The  judgments  of  the  Criminal  Court  and  Appellate 

Court  will  be  reversed,  and  the  case  will  be  remanded  to 

the  Criminal  Court.  r>  ^      ^  i  ^ 

Reversed  and  remanded. 
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Benjamin  Allen  et  al, 

V. 

The  National  Bank  of  America  et  al 

Opinion  JUed  February  14, 1898— Rehearing  denied  April  19, 1898, 

The  opinion  in  Spragtve  v.  National  Bank  of  America  (ante,  p.  149,)  is 
decisive  of  this  case. 

Nat  Bank  of  America  v.  Pacific  By.  Co.  66  III.  App.  320,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— beard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  O.  H.  Horton,  Judg^e, 
presiding. 

Green,  Bobbins  &  Honore,  Edwin  Burritt  Smith, 
Wilson,  Moore  &  McIlvaine,  James  L.  High,  Herrick, 
Allen,  Boyesen  &  Martin,  and  John  P.  Wilson,  (A.  W. 
Green,  of  counsel,)  for  appellants. 

Walker  &  Eddy,  Moran,  Kraus  &  Mayer,  and 
Winston  &  Meagher,  (Edwin  Walker,  T.  A.  Moran, 
and  James  F.  Meagher,  of  counsel,)  for  appellees. 

Per  Curiam:  The  record  in  this  case  and  the  errors 
assigned  thereon  are  the  same  as  in  the  case  of  Sprague 
V.  National  Bank  of  America,  {ante,  p.  149.)  The  two  cases 
were  submitted  on  the  same  briefs  and  abstracts.  The 
opinion  filed  in  the  Sprague  case  is  adopted  as  the  opinion 
in  this  case,  and  the  same  judgment  will  be  entered  in 
this  as  in  that  case. 

The  judgment  of  the  circuit  court  is  reversed  and  that 
of  the  Appellate  Court  affirmed,  except  as  modified  in 
the  matter  of  directions,  etc.,  and  the  cause  is  remanded. 

Reversed  and  remanded. 
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The  People  ex  rel.  Michael  J.  Keegan  et  al. 
Joseph  Hercer. 

Opinion  fiXed  April  SU  1898. 

Mandamus— mafma?  alkgationa  of  petition  must  be  pwved  rch^n  de- 
nied by  anstoer.  A  petition  for  mandamus  must  be  dismissed  where 
all  material  allegations  of  fact  are  denied  by  respondent,  and  pe- 
titioner files  no  replication  and  takes  no  steps  toward  forming  an 
issue  of  fact,  sustaining  his  allegations  by  proof. 

Original  petition  for  mandamus, 

Haskins  &  Panneck,  for  petitioners. 

Alfred  R.  Greenwood,  for  respondent. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

This  is  an  original  proceeding  in  this  court  for  a  writ 
of  mandamus  against  the  respondent  to  compel  him  to 
correct  his  record  of  the  proceedings  of  the  board  of 
education  of  school  district  No.  3,  township  16,  north, 
range  11,  east  of  the  fourth  principal  meridian,  in  Bureau 
county,  Illinois,  of  which  he  was  secretary. 

The  case  made  by  the  petition  is  stated  by  counsel  for 
the  petitioners,  as  follows:  "The  petition  alleges,  in  sub- 
stance, that  Joseph  Hercer,  who  is  a  member  of  said  board 
of  education,  and  who  was  acting  as  the  clerk  or  secre- 
tary thereof  at  a  meeting  held  in  the  month  of  July,  1897, 
at  which  less  than  a  quorum  of  said  board  was  present, 
.to-wit,  three  members  and  the  president,  so  recorded  the 
proceedings  of  said  meeting  that  the  record  showed  three 
members  voted,  and  the  three  petitioners,  who  are  mem- 
bers, present  and  not  voting,  on  the  question  of  election 
of  teachers  and  janitors  for  the  then  ensuing  year;  that 
the  president  of  said  board  then  declared  the  vote  a  tie 
and  voted  in  the  affirmative,  and  thereupon  declared  the 
vote  electing  said  teachers  and  janitors  carried.     The 
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petition  further  alleges,  that  at  the  time  (shown  by  the 
record,  as  aforesaid,)  that  said  vote  was  declared  carried 
and  said  petitioners  not  present  and  voting,  neither  one  of 
said  petitioners  was  present  at  said  meeting,  but  that  the 
respondent,  Joseph  Hercer,  willfully  and  corruptly  caused 
the  record  of  said  meeting  to  show  that  the  petitioners 
were  present  and  not  voting.  The  petition  further  al- 
leges, that  by  reason'  of  the  falsification  of  said  record 
by  said  respondent  several  thousands  of  dollars  will  be 
required  to  pay  said  teachers  and  janitors  so  unlawfully 
and  illegally  hired.  The  petition  also  shows  that  the  re- 
spondent admitted,  under  oath,  in  the  trial  of  an  injunc- 
tion suit  in  the  circuit  court  of  Bureau  county,  Illinois, 
that  at  the  time  that  the  record  shows  that  the  petition- 
ers were  present  and  not  voting  upon  said  proposition 
they  were  not  present,  nor  was  either  of  them,  and  the 
petition  asks  that  a  writ  of  mandamus  be  issued  compell- 
ing the  said  respondent  to  correct  said  record,  and  have 
it  show  that  at  said  time  none  of  these  petitioners  were 
present  at  said  meeting." 

These  allegations  are  practically  all  denied  by  the 
answer  of  the  respondent,  which  makes  an  issue  of  fact 
as  to  whether  or  not  the  allegations  of  the  petition  are 
true.  The  case  has  been  submitted  and  taken  on  printed 
briefs  and  arguments  filed  by  either  party. 

Upon  looking  into  the  petition  and  answer  we  find,  as 
stated  above,  that  all  the  material  allegations  of  fact  in 
the  former  are  denied  by  the  latter.  No  replication  has 
been  filed  by  the  petitioners  and  no  steps  taken  by  them 
to  have  an  issue  of  fact  formed  and  tried  in  conformity 
with  the  practice  in  such  cases,  and  hence  nothing  re- 
mains for  us  to  do  but  to  dismiss  the  petition  at  their 
cost.  The  facts  upon  which  they  rely  as  justifying  the 
issuing  of  the  writ  being  denied  by  the  respondent,  it  is 
too  clear  for  argument  that  they  can  have  the  benefit 
of  none  of  those  facts  without  proof  to  sustain  them. 
People  ex  rel,  v.  Citi/  of  Danville,  147  111.  127. 
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Upon  carefully  examining  the  petition  we  are  also  of 
the  opinion  that,  even  if  it  could  have  been  taken  as  true, 
no  sufficient  ground  has  been  shown  for  the  issuing-  of 
this  extraordinary  writ.  It  is  not,  however,  necessary  to 
enter  into  a  discussion  of  that  question.  For  the  reason 
already  stated  the  petition  will  be  dismissed. 

Petition  dismissed. 
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Sidney  Beach.  H>*  '"'' 

Opinion  filed  April  21,  1898, 

1-  Trusts— tcTiat  facts  sufficient  to  creoie  a  resulting  trust.  An  exe- 
cuted parol  agreement,  whereby  one  party  is  to  loan  money  to 
another  for  the  purchase  of  land  and  take  the  title  himself  as 
security,  creates  a  resulting  trust,  in  the  nature  of  a  mortgage,  in 
favor  of  the  promisee,  which  equity  will  enforce  upon  payment  of 
the  amount  due. 

2.  Tjsnder — tender  before  suit  is  unnecessary  where  there  ha^  been  an 
unconditional  refusal  to  perform.  An  actual  tender  by  the  plaintiff 
before  suit  is  unnecessary,  if  the  defendant  has  openly  refused  to 
perform  his  part  of  the  agreement  or  declared  his  intention  not  to 
perform  in  any  event,  it  being  sufficient  if  the  plaintiff  is  ready 
and  willing  and  offers  to  perform  by  his  pleadings. 

3.  Costs — apportionment  of  costs  in  proper  cases  rests  with  the  chan- 
eeUor.  The  apportionment  of  costs  in  equity  rests  in  the  discretion 
of  the  chancellor  in  proper  cases,  and  the  exercise  of  that  discre- 
tion will  not  be  disturbed  on  appeal,  in  the  absence  of  abuse. 

Appeal,  from  the  Circuit  Court  of  Mercer  county;  the 
Hon.  Hiram  Bigelow,  Judge,  presiding. 

This  suit  was  begun  in  the  circuit  court  of  Mercer 
county,  on  the  chancery  side,  by  appellee,  against  ap- 
pellant. The  bill  shows  that  on  July  24, 1892,  complain- 
ant made  a  verbal  contract  with  Margaret  J.  Boden,  the 
owner  of  certain  lands,  by  which  she  sold  the  same  to 
complainant  for  the  sum  of  $4800,  to  be  paid  March  1, 
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1893,  on  making"  the  deed  of  conveyance.  Possession 
of  the  land  was  to  be  delivered  September  1,  1892,  the 
vendor  reserving"  the  crops  for  that  year;  that  on  or  about 
the  time  of  this  purchase  the  complainant  made  a  verbal 
ag"reement  with  appellant,  whereby  the  latter  was  to  ad- 
vance the  money  necessary  for  the  above  purchase,  as 
a  loan  to  complainant,  for  the  term  of  four  years  from 
March  1, 1893,  with  interest  at  the  rate  of  seven  per  cent 
per  annum,  the  real  estate  purchased  to  be  conveyed  to 
Scott  as  security  for  the  loan;  that  complainant,  Scott 
and  the  said  Marg"aret  J.  Boden  met  on  or  about  July  24, 
1892,  and  carried  out  the  above  ag"reement,  by  Margaret 
J.  Boden  deeding  the  land  to  Scott  and  the  latter  paying 
the  purchase  price;  that  complainant  took  possession  of 
the  land  and  has  resided  thereon  ever  since,  being  still 
in  possession,  and  has  made  valuable  and  permanent  im- 
provements upon  the  land;  that  Scott,  at  the  time  the 
deed  was  made  to  him,  promised,  and  many  times  since 
has  promised,  to  give  complainant  a  contract  to  convey 
the  land  to  him  on  payment  of  said  loan  and  interest; 
that  complainant  paid  Scott,  in  money,  board  and  labor, 
a  total  of  $1367.39,  all  of  which  was  payment  on  the  loan; 
that  Scott  denies  that  complainant  has  any  interest  in 
said  property  or  that  he  ever  made  said  contract  of  loan 
to  complainant,  and  that  complainant  is  unable  to  get  a 
settlement  with  him.  The  prayer  is  for  an  accounting 
between  the  parties,  and  to  have  the  contract  established 
by  a  decree  of  court.  The  bill  showed  a  readiness  to  pay 
any  deficit  found  against  complainant  upon  the  hearing. 
Defendant  answered,  denying  that  he  ever  loaned  or 
agreed  to  loan  any  money  to  complainant  as  stated  in 
the  bill,  and  alleged  that  he  purchased  the  land  in  ques- 
tion for  his  own  use,  in  fee  simple,  and  that  he  never  had 
any  contract  with  complainant  concerning  it,  except  to 
lease  it  to  him  from  year  to  year;  denied  his  liability  for 
the  items  alleged  in  the  bill,  and  averred  that  all  pay- 
ments made  by  complainant  to  him  for  five  years  prior 
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thereto  were  made  on  account  of  rent  due  him.  He  also 
set  up  the  Statute  of  Frauds  as  an  additional  defense. 

On  April  28,  1897,  complainant  filed  a  supplemental 
bill,  showing  that  since  the  filing  of  the  original  bill 
the  loan  to  complainant  by  defendant  had  matured,  and 
averred  that  he  was  ready  and  willing  to  pay  the  amount 
due  when  ascertained  by  the  court,  and  prayed  that  de- 
fendant be  decreed  to  convey  the  land  to  him  upon  pay- 
ment of  the  amount  due  by  a  short  day  to  be  fixed  by 
the  court. 

A  final  decree  was  rendered  October  11,  1897,  sustain- 
ing the  report  of  the  master,  finding,  in  substance,  that 
the  allegations  of  the  bill  were  true;  also,  that  complain- 
ant owed  the  defendant  on  the  loan  the  sum  of  ?5296.36; 
that  complainant  had  not  fully  paid  the  interest  as  it  fell 
due,  in  accordance  with  the  terms  of  the  contract,  and 
that  he  did  not  tender  the  sum  due  on  March  1,  1897, 
when  the  principal  matured.  The  court  decreed  that 
complainant  pay  defendant  the  amount  due  within  ninety 
days,  with  five  per  cent  interest  from  date  of  the  decree, 
and  pay  the  clerk  of  the  court  defendant's  costs  herein, 
and  that  defendant,  on  such  payments  being  made,  con- 
vey the  land  to  complainant  by  quit-claim  deed,  with 
covenants  against  his  own  acts;  that  should  Scott  refuse 
to  accept  the  money  and  make  the  deed,  then  complain- 
ant, within  ninety-one  days,  to  pay  such  money  to  the 
master  and  pay  the  costs  aforesaid,  whereupon  the  mas- 
ter shall  convey  to  complainant  the  defendant's  interest 
in  the  land;  that  complainant  pay  his  own  costs,  and  if 
he  fails  to  pay  the  money  due,  and  costs,  as  above  de- 
creed, that  the  bill  be  dismissed  and  complainant  pay 
all  costs. 

James  M.  Wilson,  and  Scott  &  Cooke,  (John  Mor- 
DOCK,  of  counsel,)  for  appellant. 

Bassett  &  Bassett,  for  appellee. 
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Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

The  decision  of  the  trial  court  was  evidently  based 
upon  the  theory  that  appellant  loaned  the  money  to  ap- 
pellee to  purchase  the  land  in  controvers}'^  and  took  title 
to  the  same  in  himself  as  security,  thus  creating  a  result- 
ing trust  in  favor  of  appellee  by  way  of  a  mortgage,  and 
if  the  evidence  sustains  this  theory  there  can  be  no  ques- 
tion as  to  the  correctness  of  the  decision.  Eeeve  v.  Strawn, 
14  IlL  94,  was  a  similar  case.  There  Strawn  purchased 
certain  lands,  as  Reeve,  the  complainant  below,  claimed, 
with  an  agreement  that  Reeve  should  be  allowed  to  pay 
the  amount  of  the  purchase  money,  and  interest,  and  have 
a  conveyance  of  the  premises.  He  insisted  Strawn  agreed 
to  loan  him  the  money  to  make  the  purchase  and  take 
a  deed  to  himself,  by  way  of  mortgage,  to  secure  its  re- 
payment, and  that  the  money  paid  for  the  land  was  that 
so  loaned.  Strawn  denied  that  there  was  a  loan,  and  in- 
sisted that  he  paid  his  own  money,  and  bought  the  land 
in  his  own  name  for  his  own  use,  and  that  any  agreement 
between  the  parties  was  by  parol,  for  the  sale  of  the  land 
to  Reeve  after  he  should  have  purchased  it.  Caton,  J., 
delivering  the  opinion  of  the  court,  there  said  (p.  96): 
"There  can  be  no  serious  controversy  about  the  law  in  this 
case.  If  the  facts  are  as  insisted  by  the  complainants, 
then  a  resulting  trust  is  created,  in  the  nature  of  a  mort- 
gage, and  there  can  be  no  doubt  about  the  right  of  the 
complainants  to  redeem;'  but  if,  on  the  other  hand,  there 
was  no  loan  of  the  purchase  money  and  Strawn  paid  his 
own  funds  for  the  land,  no  parol  agreement  between  the 
parties  that  Strawn  s^hould  purchase  for  the  use  and  bene- 
fit of  Reeve,  or  that  Reeve  should  at  any  time  have  the 
right  to  purchase  it,  will  entitle  the  complainants  to  the 
relief  sought,  for  then  it  is  nothing  but  a  simple  parol 
agreement  for  the  sale  of  land,  which  is  at  once  cut  off 
by  the  plea  of  the  Statute  of  Frauds,  which  has  been  in- 
terposed. The  serious  question  in  the  case,  then,  is  one 
of  fact."    See,  also,  Davis  v.  LLopkina^  15  111.  519;  Klock  v. 
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Walter,  70  id.  416,  and  cases  there  cited;  2  Pomeroy's  Eq. 
Jur.  1073, 

The  question  is  whether  or  not  the  evidence  is  suffi- 
cient to  establish  the  fact  that  a  loan  was  negotiated  be- 
tween the  parties.  It  is  necessary  that  appellee  should 
have  established  that  fact  by  clear  and  satisfactory  proof. 
Appellant  admits  that  appellee  first  told  him  the  land 
was  for  sale  and  wanted  to  borrow  money  from  him  with 
which  to  buy  it,  but  the  loan  was  refused.  He  further 
testified  that  he  and  appellee  and  Mr.  and  Mrs.  Boden 
met  at  the  office  of  W.  C.  Austin,  a  justice  of  the  peace, 
in  New  Boston,  in  July,  1892,  when  he  paid  for  the  land 
and  the  Bodens  deeded  the  same  to  him,  and  that  he,  at 
or  about  that  time,  leased  the  place  to  appellee  from  year 
to  year,  at  a  rental  based  on  seven  per  cent  of  the  pur- 
chase price.  Appellee  testified  that  he  had  negotiated 
for  the  purchase  of  the  farm  before  applying-  to  appellant 
for  a  loan;  that  appellant  agreed  with  him  that  he  would 
advance  the  money  on  credit  to  pay  for  the  land,  and  take 
title  in  himself  as  security;  that  they  met,  pursuant  to 
the  request  of  appellant,  (which  appellant  does  not  deny,) 
at  Austin's  store  in  July,  1892;  that  when  the  transaction 
was  completed  he  requested  a  contract  to  convey  from 
appellant,  but  the  latter  put  him  off,  saying  it  was  late 
and  the  matter  could  be  attended  to  some  other  time. 
The  last  remark  was  also  testified  to  by  Austin.  Bert 
Beach,  son  of  appellee,  testified  to  a  conversation  between 
appellant  and  appellee  before  the  purchase,  in  which 
appellant  told  appellee  to  arrange  a  meeting  at  Austin's 
office  and  he  would  assume  the  obligation  and  give  appel- 
lee a  bond  for  deed;  also  to  a  conversation  after  the  pur- 
chase, in  which  appellant  recognized  that  appellee  owed 
him  the  amount  of  the  purchase  price  and  interest  at 
seven  per  cent.  Five  witnesses,  apparently  disinterested, 
testified  to  remarks  made  by  appellant  to  them  after  the 
purchase  of  the  land,  tending  very  strongly  to  corrobo- 
rate appellee  and  prove  that  he  was  the  equitable  owner 
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of  the  land,  and  that  appellant  held  it  a 
loan  of  the  purchase  money  advanced, 
fied  that  he  was  not  to  have  possession, 
of  the  sale,  until  March  1,  1893,  but  tha 
have  possession  in  the  meanwhile.     Bea( 
session  in  September,  1892,  and  has  had 
since,  and  with  the  knowledge  of  appella 
uable  and  permanent  improvements  on 
conclusion  is,  that  the  chancellor  was  f 
his  finding  of  the  facts  in  favor  of  appell 

As  to  complainant's  failure  to  tender 
the  law  is  well  settled  to  the  effect  that 
essary.  "An  actual  tender  by  the  plai 
brought  is  unnecessary,  when,  from  the 
fendant  or  from  the  situation  of  the  pr< 
be  wholly  nugatory — a  mere  useless  forr 
at  the  time  of  completion,  the  defendant 
avowedly  refused  to  perform  his  part,  or 
tention  not  to  perform  at  all  events,  tt 
need  not  make  a  tender  or  demand  its  per 
bringing  suit.  It  is  enough  that  he  is  re 
and  offers  to  perform  in  his  pleading."  I 
tracts,  sees.  360-365.  See  Lyman  v.  Ged', 
D'Wolf  V.  Pratt,  42  id.  198;  Clark  v.  Weis,  8 
V.  Star  Mining  Co,  105  id.  540. 

Appellee  assigns  cross-errors  to  that 
cree  compelling  him  to  pay  defendant's 
matter  of  discretion  with  the  chancellor  1 
costs  of  a  suit  in  equity  in  proper  case 
would  have  been  better  satisfied  with  t] 
if  it  had  allowed  the  costs  to  be  paid  by  t 
party,  we  are  not  inclined  to  hold  that  th 
abuse  of  discretion  as  should  work  a  re\ 
cation  of  the  decree. 

The  decree  will  be  affirmed.  r 
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The  Town  of  Cicero 

V, 

James  J.  McCarthy.  it2  ^Ito 

Opinion  filed  April  gl,  1898, 

1.  Statutes — an  act  adopting  another  by  reference  adopts  it  oa  it  then 
existed.  An  act  which  adopts  the  whole  or  a  portion  of  another  act 
by  reference  adopts  such  act  or  portion  of  act  as  it  then  existed, 
and  does  not  include  subsequent  additions  or  modifications,  in  the 
absence  of  express  or  strongly  implied  intent. 

2.  Taxes— art  of  1877  has  no  reference  to  rate  of  taxation.  The  act  of 
1877,  (Laws  of  1877,  p.  61,)  which  provides  that  all  municipalities, 
whether  organized  under  general  law  or  special  charters,  shall 
assess  an'd  collect  their  taxes  in  the  manner  provided  by  article  8 
of  the  City  and  Village  act  of  1872,  merely  requires  uniformity  in 
the  mode  or  manner  of  assessing  and  collecting  taxes,  and  has  no 
relation  to  the  rate  of  taxation. 

3.  Same— |)rior  to  amendment  of  1879  there  was  no  limitation  on  amount 
ofmu7iicipal  taxes.  Prior  to  the  amendment  of  article  8  of  the  City 
and  Village  act  of  1872  by  the  act  of  1879,  (Laws  of  1879,  p.  66,)  the 
general  law  contained  no  limitation  as  to  the  amount  of  taxes  which 
might  be  levied  for  municipal  purposes. 

4.  Same— tioo  per  cent  limitation  on  municipal  taxes  does  not  apply  to 
special  charters.  The  limitation  of  two  per  cent  on  the  assessed  valu- 
ation of  property  for  the  preceding  year,  which  is  imposed  upon 
municipalities  as  the  maximum  tax  which  may  be  levied  for  mu- 
nicipal purposes,  (Laws  of  1879,  p.  66,)  does  not  apply  to  municipali- 
ties working  under  special  charters,  whether  such  charters  contain 
any  limitation  or  not. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  M.  F.  TuLEY,  Judge,  presiding*. 

Charles  S.  Cutting,  George  B.  Finch,  and  F.  W. 
Pringle,  for  appellant. 

Prentiss,  Hall  &  Gregg,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

The  appellee,  James  J.  McCarthy,  a  tax-payer  of  the 
town  of  Cicero,  filed  his  bill  of  complaint  in  the  court  be- 
low to  enjoin  the  collection  of  so  much  of  the  town  tax 
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d  for  the  year  1896  as  exceeded  two  per  centum 
le  valuation  of  his  taxable  property  in  said  town 
ilized  for  the  preceding  year.  The  bill  showed  that 
:  assessed  exceeded  two,  and  was  nearly  three,  per 
I  of  the  equalized  valuation  of  all  the  taxable  prop- 
the  town,  including  appellee's;  that  such  excess 
upon  the  real  property  of  appellee  amounted  to 
and  upon  his  personal  property  $1.19.  The  town 
ro  is  incorporated  by  a  special  charter,  which  in 
:ontains  no  limitation  as  to  the  amount  of  taxes 
may  be  levied  and  collected  for  the  purposes  of 
vn.  The  court  overruled  the  demurrer  to  the  bill, 
rpetually  enjoined  the  collection  of  the  excess  of 
c  over  two  per  cent,  as  prayed.  The  defendant, 
r  by  its  demurrer,  has  taken  this  appeal. 
:  contention  of  counsel  for  appellee  is,  that  the 
ion  of  two  per  cent  fixed  by  the  proviso  added  by 
[nent  of  May  28,  1879,  (Laws  of  1879,  p.  66,)  to  sec- 
)f  article  8  of  the  general  law  for  the  incorporation 
s  and  villages,  (1  Starr  &  Cur.  485,)  applies  to  the 
f  Cicero,  as  well  as  to  cities  and  villages  incorpo- 
mder  the  general  law.  The  basis  of  this  conten- 
the  act  of  the  General  Assembly  of  May  23,  1877, 
of  1877,  p.  61,)  which  provides:  "That  all  cities, 
s  and  incorporated  towns  in  this  State,  whether 
zed  under  the  general  law  or  special  charters,  shall 
and  collect  their  taxes  in  the  manner  provided  for 
:le  eight  (8)  of  the  act  entitled  'An  act  to  provide 
i  incorporation  of  cities  and  villages,'  approved 
0,  1872,  and  in  the  manner  i)rovided  for  in  the  gen- 
venue  laws  of  this  State;  and  all  acts  or  parts  of 
:onsistent  with  the  provisions  of  this  act  are  hereby 
id."  And  it  is  claimed  that  this  act  passed  in  1877 
e  effect  of  incorporating  into  the  special  charter  of 
^n  of  Cicero  the  limitation  to  the  power  or  rate  of 
)n  prescribed  by  the  proviso  added  in  1879  as  an 
ment  to  said  article  8  passed  in  1872. 
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It  will  be  noticed  that  prior  to  said  amendment  of  1879 
to  the  general  law  there  was  no  limitation  of  that  char- 
acter in  said  general  law,  and  that  the  said  amendment 
did  not  purport  to  be  an  amendment  of  any  special  char- 
ter, but  of  the  general  Incorporation  act  only.  We  are 
of  the  opinion  that  it  was  the  purpose  of  the  act  of  1877 
to  restrict  all  cities,  villages  and  incorporated  towns  to 
the  same  mode  or  manner  of  levying  and  colliecting  mu- 
nicipal taxes, — that  is,  to  require  uniformity  of  system 
or  procedure  on  that  subject,  and  not  otherwise  to  enlarge 
or  diminish  the  special  powers  of  taxation  conferred  by 
special  charters;  and  it  has  been  so  decided,  in  substance, 
by  this  court.  Thus,  it  was  said  in  Weber  v.  Traubel,  95 
ni.  427  (on  p.  432):  "In  Binkert  v.Jansen,  94  111.  283,  we 
held  that  the  act  in  regard  to  the  assessment  and  collec- 
tion of  municipal  taxes,  approved  May  23,  1877,  and  in 
force  July  1, 1877,  has  reference  only  to  the  mode  or  man- 
ner of  assessing  taxes,  the  purpose  being  to  require  uni- 
formity, in  that  regard,  and  has  no  relation  whatever 'to 
the  rate  of  taxation.  We  are  entirely  satisfied  with  the 
correctness  of  the  views  there  expressed,  and  they  are 
conclusive  in  regard  to  the  present  point."  See,  also, 
Thatcher  v.  Chicago  and  Northtvestem  Railway  Co,  120  111.  560, 
and  People  v.  Lake  Erie  and  Western  Railroad  Co,  167  id.  283. 

It  is  true,  as  stated  by  counsel  for  appellee,  that  the 
Binkert  and  Weber  cases  were  decided  before  the  amend- 
atory act  of  1879,  fixing  the  limitation  at  two  per  cent, 
was  passed;  still,  it  was  decided  that  the  act  of  1877,  re- 
quiring cities  under  special  charters  to  levy  and  collect 
taxes  in  the  manner  provided  in  article  8,  which  then 
contained  no  restriction  on  the  power  or  extent  of  tax- 
ation, did  not  operate  to  repeal  or  annul  restrictions 
contained  in  special  charters.  If  article  8  without  the 
restriction  contained  in  the  amendment  of  1879,  when  ap- 
plied to  special  charters,  would  not  annul  a  limitation 
fixed  in  such  charters,  we  are  unable  to  see  how  the  same 
article  with  such  amendment,  and  nothing  more,  can  be 
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construed  to  incorporate  in  a  special  charter  a  limitation 
where  none  existed  before.  In  other  words,  as  said  in 
the  WeJber  case,  the  act  of  1877  "has  reference  only  to  the 
mode  or  manner  of  assessing  taxes,  the  purpose  being"  to 
require  uniformity  in  that  regard,  and  lias  no  relation  what- 
ever to  the  rate  of  taxation,''  Suppose  the  charter  of  the 
town  of  Cicero  fixed  the  limit  at  three  per  cent;  would  it 
be  said  th^t  the  act  of  1877,  and  article  8  as  amended, 
would  have  the  effect  of  reducing  it  to  two  per  cent?  We 
cannot  see  how  it  could  be  so  contended.  In  fact,  appel- 
lee's counsel  seem  to  contend  that  the  two  per  cent  limi- 
tation applies  to  such  special  charters  only  as  contain  no 
limitation  in  themselves,  and  in  support  of  this  view  cite 
Toion  of  Sparland  v.  Barnes,  98  111.  595,  where  this  court 
said  (p.  598):  "Upon  very  mature  consideration  we  are 
of  opinion  the  legislature  did  not  intend  by  the  act  of 
1879  to  interfere  with  existing  limitations  in  special 
charters  on  the  power  of  taxation,  but  intended  simply 
to  provide  a  uniform  limitation  in  cases  where  none  had 
theretofore  existed,  as  was  the  case  in  cities  and  villages 
organized  under  the  general  Incorporation  law."  This 
was  the  first  case  decided  after  the  amendment  of  1879 
to  article  8,  fixing  the  limitation  at  two  per  cent,  was 
passed,  and  still  it  was  held  that  the  limitation  of  the 
rate  per  cent  of  taxation  to  one-half  of  one  per  cent, 
contained  in  the  special  charter  of  the  town  of  Sparland, 
was  not  repealed  but  remained  in  force.  The  general 
language  above  quoted  must  be  read  with  reference  to 
the  question  before  the  court.  There  is  nothing  in  the 
case  tending  to  decide  that  the  act  of  1879  would  create 
a  limitation  in  a  special  charter  where  none  existed  be- 
fore, but  it  was  held  that  the  act  of  1879  could  not  be 
construed  to  increase  the  power  of  taxation  in  towns 
under  special  charters,  and  by  parity  of  reasoning  it 
must  be  held  that  it  cannot  be  construed  to  diminish 
them.  If  construed  to  affect  at  all  such  powers  of  towns 
under  special  charters,  it  would  be  construed  to  require 
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uniformity  of  power  as  it  does  mode  of  procedure,  but  it 
would  not  produce  uniformity  to  import  into-one  special 
charter  a  limitation  of  two  per  cent  where  none  existed 
before,  and  leave  unaffected  special  limitations,  of  vary- 
ing amounts,  in  other  charters.  The  construction  con- 
tended for  by  appellee  has  no  basis,  in  principle,  upon 
which  to  rest,  and  we  find  nothing^  in  the  statutes  in 
question 'authorizing  us  to  give  them  a  different  inter- 
pretation from  the  one  heretofore  given  them  by  this 
court. 

Counsel  for  appellee  contend  that,  inasmuch  as  the  act 
of  1877  provides  that  such  towns  shall  assess  and  collect 
their  taxes  in  the  manner  provided  for  in  article  8,  ''and 
in  the  manner  provided  for  in  the  general  revenue  laws  of  this 
State,''  the  amendment  of  1879  to  article  8,  though  passed 
after  article  8  had  been  applied  by  the  legislature  to  such 
towns,  should  be  held  to  apply  to  appellant  because  such 
intent  is  strongly  implied  from  the  statutes  themselves. 
Counsel  say  that,  conceding  the  rule  stated  in  Culver  v. 
People,  161  111.  89,  "that  an  act  which  adopts,  by  reference, 
the  whole  or  a  portion  of  another  statute  means  the  law 
as  existing  at  the  time  of  the  adoption,  and  does  not  in- 
clude subsequent  additions  or  modifications  of  the  statute 
so  adopted,  unless  it  does  so  by  express  or  strongly  im- 
plied intent,"  we  may  find  such  strongly  implied  intent  in 
this  clause:  "and  in  the  manner  provided  for  in  the  gen- 
eral revenue  laws  of  this  State,''  and  that  the  amendment 
of  1879,  being  a  part  of  the  general  revenue  laws  of  this 
State,  should  apply  to  the  town  of  Cicero.  It  may  well 
be  doubted  whether  the  clause  in  question  had  any  refer- 
ence to  provisions  contained  in  the  statute  for  the  incor- 
poration of  cities  and  villages,  but  if  it  did,  the  amendment 
of  1879  makes  no  provision  as  to  the  manner  of  assessing 
and  collecting  taxes,  and,  as  we  have  seen,  it  is  only  the 
mode  or  manner  of  assessing  and  collecting  taxes;  that  is 
provided  for  in  the  act  of  1877,  and  required,  as  we  have 
held,  to  be  uniform.  However  important  it  may  be  for  the 
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protection  of  the  owners  of  property  that  a  limit  should 
be  placed  upon  the  power  of  taxation,  we  cannot  create 
a  limitation  where  none  exists,  but  the  General  Assembly 
only  can  provide  the  remedy. 

It  was  error  to  overrule  the  demurrer  to  the  bill.  The 
decree  is  reversed  and  the  cause  is  remanded,  with  direc- 
tions to  sustain  the  demurrer  and  dismiss  the  bill. 

Reversed  and  remanded. 


The  Auburn  State  Bank  et  al. 

V. 

W.  T.  Brown  et  al.  Ezrs. 

Opinion  filed  April  21,  1898, 

1.  Executors  and  administrators— (fpropcrfy  is  accounted  far 
it  is  immaterial  that  it  is  not  inventoried.  Under  section  70  of  the  Ad- 
ministration act,  (Rev.  Stat.  1874,  p.  116,)  which  provides  that  claims 
not  presented  within  two  years  after  granting  of  letters  shall  be 
barred  unless  other  estate  "not  inventoried  or  accounted  for"  shall 
be  discovered,  etc.,  it  is  immaterial  that  the  property  is  not  inven- 
toried, provided  the  executors  have  accounted  for  it. 

2.  Same — mistake  in  description  of  inventoried  land  does  not  render  it 
"unaccounted  for.**  A  mistake  in  description  of  land  by  executors 
in  their  inventory  does  not  render  the  property  **unaccounted  for," 
where  it  appears  that  deceased  owned  no  other  land,  that  it  was 
inventoried  at  its  proper  value,  and  that  the  executors,  after  pay- 
ing all  duly  presented  claims  out  of  the  personal  estate,  divided  the 
iand  among  the  beneficiaries,  as  directed  by  the  will,  and  made 
proper  deeds  of  conveyance  therefor  with  the  approval  of  the  court. 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Macoupin  county;  the  Hon.  Robert  B.  Shirley, 
Judg-e,  presiding. 

Peebles,  Keefe  &  Peebles,  for  appellants. 

RiNAKER  &  RiNAKER,  for  appellees. 
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Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

Appellants  held  demands  against  the  estate  of  George 
S.  Brown,  deceased,  who  died  testate  in  Macoupin  coiinty, 
Illinois,  but  did  not  exhibit  said  demands  to  the  county 
court  of  said  Macoupin  county,  wherein  the  estate  of  the 
said  deceased  was  pending  for  settlement,  until  after  the 
expiration  of  the  period  of  two  years  from  the  date  of 
the  letters  testamentary.  They  insisted  the  deceased  died 
seized  of  the  title  to  the  north  half  of  the  north  half  of 
the  south-east  quarter  of  the  south-west  quarter,  and  the 
north-west  quarter  of  the  north-east  quarter,  and  seven- 
teen acres  off  of  the  east  side  of  the  north-east  quarter 
of  the  north-west  quarter,  all  in  section  23,  township  12, 
north  of  range  8,  west,  in  Macoupin  county,  containing 
sixty-seven  and  one-half  acres,  and  that  said  lands  were 
not  inventoried  or  accounted  for  by  the  executors  of  the 
last  will  and  testament  of  the  deceased,  and  therefore 
they  are  entitled  to  have  the  same  sold  for  the  purpose 
of  paying  their  claims.  They  petitioned  the  county  court 
for  an  order  requiring  the  executors  of  the  said  estate  to 
cause  said  lands  to  be  devoted  to  the  payments  of  their 
claims,  but  the  court  denied  the  prayer  of  their  petition. 

The  appellees,  as  executors  of  said  will,  filed  an  inven- 
tory purporting  to  be  a  full  and  complete  inventory  of  all 
the  property,  real  and  personal,  which  belonged  to  the 
deceased.  An  attempt  was  mad^  to  include  and  describe 
these  lands  in  the  inventory  at  an  appraised  value  of 
$6145.  The  description  is,  however,  defective,  in  that  the 
town  and  range  in  which  the  tracts  are  situated  are  not 
given.  The  contention  of  appellants  is,  the  description 
of  the  tracts  is  for  that  reason  so  uncertain  as  to  render 
it  wholly  void.  Parol  evidence  was  received  showing  that 
the  deceased  owned  the  land  in  question  and  had  it  in 
possession  at  the  time  of  his  death,  and  that  he  owned  no 
land  in  any  other  town  and  range  in  Macoupin  county, 
Illinois.  Aside  from  any  question  as  to  the  description 
of  the  land,  we  think  it  was  proven  the  tracts  in  question 
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were  "accounted"  for  by  the  executors.  It  appeared  the 
will  of  the  deceased  authorized  and  empowered  the  ex- 
ecutors (the  appellees)  to  divide  and  partition  the  prop- 
erty, real,  personal  and  mixed,  of  the  deceased,  between 
certain  persons  designated  in  the  will,  and  that  in  pursu- 
ance'of  such  power  the  executors,  within  the  period  of 
two  years  after  the  grant  of  letters  to  them,  allotted  the 
tracts  in  question  to  certain  of  said  parties  and  executed 
proper  deeds  of  conveyance,  as  executors,  conveying  said 
lands  to  such  parties,  and  that  the  lands  passed  into  the 
possession  of  the  persons  to  whom  they  were  so  conveyed. 
The  executors  made  report  of  their  acts  and  doings,  as 
executors,  to  the  county  court,  which  included  a  report 
of  such  allotment  and  conveyance  of  said  lands,  and  said 
report,  so  far  as  said  allotment  and  conveyance  were  con- 
cerned, was  approved  by  the  court.  After  the  report  had 
been  approved,  and  after  the  expiration  of  the  two  years, 
the  appellants  exhibited  their  claims  and  were  awarded 
judgment,  recoverable  out  of  subsequently  discovered 
property. 

Section  70,  chapter  3,  of  the  Revised  Statutes,  entitled 
"Administration,"  provides  that  "all  demands  not  exhib- 
ited within  two  years,  as  aforesaid,  shall  be  forever 
barred,  unless  the  creditors  shall  find  other  estate  of  the 
deceased  not  inventoried  or  accounted  for  by  the  execu- 
tor or  administrator,  in  which  case  their  claims  shall  be 
paid  pro  rata  out  of  such  subsequently  discovered  estate." 
The  meaning  of  the  words  "accounted  for,"  as  applied  to 
the  case  in  hand,  is,  that  the  property  in  question  has 
been  devoted  by  the  executors  to  the  purposes  of  the 
proper  and  due  administration  of  the  estate  in  pursuance 
of  the  will  of  the  deceased.  Even  though  the  description 
in  the  inventory  ought  to  be  deemed  insufficient,  yet  as 
an  appraised  value  was  affixed  to  whatever  the  descrip- 
tion intended  to  represent,  it  availed  to  create  a  liability 
on  the  part  of  the  executors  to  answer  and  account  there- 
for.    Their  action  in  the  matter  of  allotting  the  land  to 
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parties  entitled  to  take  under  the  will,  and  conveying  it 
and  delivering"  possession  to  such  persons  and  making 
report  thereof  to  the  court,  constituted  an  accounting  for 
the  land,  within  the  meaning  of  the  statute.  The  law  and 
the  will  of  the  deceased  operated  upon  the  land,  and  it 
was  not  unadministered  or  "unaccounted  for"  property. 
The  personal  assets  of  the  estate  were  ample  to  pay  all 
claims  exhibited  within  two  years,  and,  in  addition,  much 
more  than  sufficient  to  pay  the  claims  of  the  appellants, 
and  there  was  no  reason  why  the  executors  should  not 
have,  within  the  two  years,  allotted  and  divided  the  land 
in  accordance  with  the  desire  of  the  testator,  as  expressed 
in  the  will.  Having  done  so,  we  cannot  conceive  that 
upon  any  sound  reasoning  it  can  be  urged  it  was  not 
accounted  for  by  the  executors.  If  accounted  for,  it  is 
immaterial  whether  or  not  it  was  inventoried. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


George  Ingram 

V. 

Samuel  R.  Ingram. 


Opinion  filed  April  21,  1808.  .  (172  ~2«7l 

I  95a  ^240| 

1.  CoirVEYAJiCES— grantee  as.mmiy}g  mortgage  is  liable  for  deficiency  172  287| 
upon  foreclosure.  A  grantee  of  land  who  assumes  a  mortgage  thereon  107a  *  81 1 
as  part  of  the  consideration  is  personally  liable  to  the  mortgagee 

for  the  mortgage  debt,  including  any  deficiency  upon  foreclosure. 

2.  SAMK^voluntary  re-conveyance  will  not  relieve  grantee  from  payment 
of  mortgage.  Voluntary  re-conveyance  of  land  by  a  father  to  his  son 
will  not  relieve  the  father,  or  his  estate  after  his  death,  from  pay- 
ment of  a  mortgage  upon  the  land,  which,  as  grantee  in  a  previous 
conveyance  by  the  son  to  the  father,  the  latter  had  assumed. 

3.  Same — when  grantee  may  charge  grantor^s  estate  with  mortgage  debt 
paid,  A  son,  who  is  grantee  in  a  voluntary  re-conveyance  of  land 
by  his  father,  on  which  land  the  father,  as  grantee  in  a  former 
deed  between  the  same  parties,  had  assumed  a  mortgage  as  part 
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consideration,  may,  after  such  father's  death,  on  the  executor's  re- 
fusal to  pay  the  mortgag^e  debt,  pay  the  debt  and  charge  the  estate. 

4.  Executors  and  ADMiNiSTRATORS-^io/fcen  one  secondarily  liable 
for  debt  may  charge  it  upon  estate.  One  who,  with  his  land,  is  second- 
arily liable  for  a  debt  primarily  due  from  an  estate,  may,  if  the 
claim-holder  does  not  file  the  claim  against  the  estate,  himself  ob- 
tain an  order  charging  such  claim  upon  the  estate,  though  he  has 
not  at  the  time  paid  it. 

Ingram  v.  Ingram^  71  III.  App.  497,  affirmed. 

Appeal,  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  LaSalle  county;  the  Hon.  Charles  Blanchard, 
Judge,  presiding. 

Henry  Mayo,  for  appellant. 

Snow  &  Hinebaugh,  for  appellee. 

Mr.  Chief  Justice  Phillips  delivered  the  opinion  of 
the  court: 

On  February  3,  1894,  Samuel  R.  Ingram  owned  a  farm 
of  107  acres  in  Groveland  township,  LaSalle  county,  Illi- 
nois, upon  which  was  a  mortgage  executed  by  Ingram  and 
wife  to  Louis  J.  Hodge,  made  in  March,  1892,  to  secure  a 
note  of  Ingram  for  the  sum  of  $6000,  with  interest  at  seven 
per  cent  per  annum,  payable  five  years  from  date,  on 
which  note  the  interest  for  1893  had  not  been  paid.  In- 
gram was  also  indebted  to  his  father,  Seth  Ingram,  on  a 
note  dated  October  22,  1892,  due  one  year  after  date,  for 
the  sum  of  $3500,  with  interest  at  six  per  cent  per  annum. 
On  February  3,  1894,  Samuel  sold  and  conveyed  his  farm 
to  his  father,  Seth  Ingram,  for  the  sum  of  $10,700,  and 
executed  to  him  a  warranty  deed.  The  consideration 
was  made  up  of  the  Hodge  note,  principal  and  interest, 
and  all  notes  and  accounts  held  by  Seth  against  Samuel 
Ingram.  The  warranty  deed  made  by  Samuel  to  Seth 
Ingram  contained  this  provision:  "This  deed  is  made  sub- 
ject to  a  certain  mortgage  made  in  1892,  wherein  Louis 
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J.  Hodge  is  mortg-agee,  for  the  sum  of  $6000,  at  seven  per 
per  cent  interest,  said  sum  being  due  in  five  years  after 
date  and  being  part  of  said  consideration.*'  At  the  same 
time  the  parties  executed  a  separate  written  agreement, 
wherein  it  was  recited  that  Samuel  Ingram  has  sold  to 
Seth  Ingram  107  acres,  more  or  less,  for  flOO  per  acre, 
that  Seth  was  to  assume  the  mortgage  for  $6000  given  to 
Louis  J.  Hodge,  and  that  for  the  remainder  of  said  pay- 
ment Seth  was  to  turn  over  the  notes  and  accounts  he 
held  against  Samuel  in  full  to  date.  The  agreement  then 
described  the  land,  and  contained  a  stipulation  by  which 
Seth  agreed  to  pay  the  interest  on  the  J6000  mortgage 
for  1893.  The  principal  sum  of  this  assumed  mortgage, 
and  the  note  surrendered,  amounted  to  $9500.  The  back 
interest  of  said  notes  made  near  the  total  sum  o^  $10, 700 
stated  as  the  consideration  in  the  deed,  and  the  written 
agreement  indicates  there  were  other  notes  and  accounts 
held  by  the  father  against  Samuel,  which  were  to  com- 
plete the  consideration  named  in  the  deed.  On  the  same 
day  on  which  the  deed  and  contract  above  mentioned 
were  made,  Seth  Ingram  executed  a  receipt  to  Samuel 
Ingram  for  all  moneys  and  accounts  in  full  to  date,  and 
on  the  same  day  a  lease  was  executed,  signed  by  Seth  and 
Samuel  Ingram,  by  which  the  lands  described  in  the  deed 
were  leased  to  Samuel  for  five  years,  beginning  March  1, 
1894,  and  ending  March  1,  1899.  Samuel  agreed  to  de- 
liver two-fifths  of  the  corn  and  oats,  and  to  pay  $50  a  year 
for  the  grass  land,  orchard,  garden  and  building.  On  the 
30th  of  November,  1894,  Seth  made  a  voluntary  convey- 
ance for  the  consideration  of  one  dollar,  by  which  he  con- 
veyed and  warranted  to  Samuel  the  107  acres  which  had 
theretofore  been  conveyed  to  him  by  Samuel,  which  deed 
contained  this  stipulation:  "Reserving,  however,  the  coal 
underlying  said  real  estate,  with  the  right  to  mine  and 
remove  the  same;  and  also  reserving  the  use  and  posses- 
sion of  said  real  estate  to  myself,  and  my  estate  in  case 
of  my  death,  for  a  period  of  five  years  from  date,  and  so 
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long  thereafter  as  I  shall  live."  This  deed  was  duly  de- 
livered. 

Seth  Ingram  died  testate  June  12,  1895,  leaving  sur- 
viving several  children,  among  whom  are  appellant  and 
appellee.  Samuel  Ingram  filed  a  petition  in  the  probate 
court  of  LaSalle  county,  praying  that  the  executor  be 
ordered  to  pay  the  mortgage  debts  which  it  was  alleged 
the  deceased,  Seth  Ingram,  assumed  in  his  lifetime,  and 
to  refund  to  the  petitioner  all  the  interest  he  bad  paid 
thereon.  The  parties  in  interest,  including  the  holders 
of  the  mortgage  debts,  were  made  defendants  to  the  pro- 
ceeding and  duly  summoned.  George  Ingram  and  others 
answered.  There  was  a  hearing,  and  an  order  directing 
said  executor  to  pay  the  Hodge  mortgage  and  to  refund 
to  the  petitioner  interest  paid  by  him  thereon,  which  was 
the  sum  of  $420,  being  the  interest  on  the  Hodge  mort- 
gage to  March  28,  1896.  George  Ingram  appealed  to  the 
circuit  court,  where,  on  a  hearing,  a  like  order  was  en- 
tered, from  which  he  prosecuted  an  appeal  to  the  Appel- 
late Court  for  the  Second  District,  where  the  judgment 
of  the  circuit  court  was  affirmed.  An  appeal  is  prosecuted 
to  this  court,  and  two  questions  are  presented:  First, 
what  obligation  did  Seth  Ingram  assume  as  to  Samuel 
Ingram,  with  reference  to  paying  this  mortgage,  by  vir- 
tue of  the  deed  and  contract  of  February  3,  1894;  and, 
second,  what  was  the  legal  effect  of  the  re-conveyance  of 
the  land  in  question  by  the  voluntary  deed  made  Novem- 
ber 30,  1894,  upon  the  mutual  obligation  of  the  parties 
already  entered  into  by  virtue  of  the  deed  and  contract 
of  February  3,  1894. 

The  contract  that  was  entered  into  by  Seth  Ingram 
with  Samuel  Ingram  on  February  3,  1894,  provided  for 
the  assumption  of  the  Hodge  mortgage,  with  the  interest 
then  due,  as  a  part  consideration  of  the  conveyance  of 
the  107  acres  of  land  by  Samuel  to  Seth  Ingram,  which 
conveyance,  made  by  warranty  deed,  also  provided  for 
the  assumption  of  the  debt,  stating  the  same  as  a  part 
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of  the  consideration.  It  is  a  rule  of  law  in  this  State, 
that  where  a  grantee  in  a  deed  conveying  lands  upon 
which  there  is  a  mortgage  securing  an  indebtedness,  as- 
sumes and  agrees  to  pay  that  mortgage  debt  as  a  part 
of  the  consideration  for  which  the  lands  are  conveyed  to 
him,  he  thereby  becomes  personally  liable  to  the  mort- 
gagee for  the  payment  of  the  debt,  and  is  liable  for  any 
deficiency  upon  foreclosure  of  the  mortgage  and  sale  of 
the  premises,  or  may  be  sued  at  law  by  the  mortgagee. 
His  liability  by  such  assumption  is  the  same  as  if  it  were 
his  individual  debt,  and  a  remedy  may  be  had  against 
him  for  the  collection  of  the  same.  (Dean  v.  Walker,  107 
111.  540;  Daub  v.  Englebach,  109  id.  267;  BayY.  Williams,  112 
id.  91;  Schmidt  v.  Olade,  126  id.  485;  Fish  v.  Glover,  154  id. 
86.)  By  the  conveyance  and  contract  the  liability  of 
Seth  Ingram  for  the  amount  of  the  mortgage  debt,  with 
interest  thereon,  was  absolutely  fixed  and  determined, 
and  that  liability  existed  for  the  benefit  of  Samuel  In- 
gram, who  had  originally  executed  the  mortgage,  and 
also  in  the  interest  of  Hodge,  the  mortgagee,  who  had  a 
right  to  enforce  the  mortgage  as  against  Seth  Ingram. 
By  his  death  his  estate  became  liable  to  pay  the  same, 
and  had  Samuel  Ingram  paid  the  mortgage  debt  he  would 
have  a  claim  against  the  estate  of  his  father  to  recover 
the  same. 

It  is  insisted,  however,  that  by  the  execution  of  the 
deed  on  November  30,  1894,  which  was  a  voluntary  con- 
veyance, the  relations  of  the  parties  to  the  contract  of 
February  3, 1894,  were  changed,  and  that  the  mortgage  at- 
tached to  the  land  alone,  and  the  liability  existed  against 
Samuel  Ingram  for  the  payment  of  the  debt.  The  evi- 
dence shows  that  at  the  time  of  the  execution  of  the  deed 
of  November  30  Seth  Ingram  executed  other  deeds  con- 
veying to  other  children  and  grandchildren  real  estate, 
with  a  like  reservation  in  those  deeds  as  that  contained 
in  the  deed  to  Samuel  Ingram.  He  recognized  the  $6000 
mortgage  to  Hodge  as  an  indebtedness  of  his  own, — and 
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this,  at  the  time  of  the  execution  of  the  deed.  Nothing 
in  the  deed  executed  on  November  30,  1894,  released  the 
grantor  from  the  liability  which  he  incurred  by  the  con- 
tract and  assumption  of  the  indebtedness  existing  by  rea- 
son of  the  Hodge  mortgage.  To  hold  that  he  or  his  estate 
■was  released  from  the  payment  of  that  mortgage  by  the 
conveyance  made  to  Samuel  Ingram  would  annul  a  con- 
tract entered  into  between  Samuel  and  Seth  Ingram, 
without  any  provision  in  the  deed  providing  for  such 
annulment. 

It  was  shown  by  the  petition  that  the  executor  of  Seth 
Ingram  had  refused  to  pay  the  annual  interest  on  the 
$6000  mortgage,  and  on  March  19,  1896,  Samuel  Ingram 
paid  the  same,— $420.  Inasmuch  as  the  estate  was  liable 
for  this  money  by  reason  of  the  contract  between  Seth 
and  Samuel  Ingram  and  the  covenant  in  the  deed,  and  the 
holder  of  the  note  and  mortgage  was  not  bound  to  prove 
his  claim  against  the  estate,  but  might  proceed  against 
the  land  by  foreclosure  or  proceeding  at  law  against  Sam- 
uel Ingram,  Samuel  Ingram  was  not  a  mere  volunteer  in 
paying  that  sum,  and  had  a  right  to  look  to  the  estate  and 
recover  the  same  after  he  had  paid  it.  The  holder  of  the 
mortgage,  the  executor  and  all  the  heirs  were  in  court, 
and  the  court  could,  by  an  adjudication  binding  on  all  the 
parties,  have  directed  the  payment  of  the  Hodge  claim  by 
the  administrator  and  directed  the  payment  of  the  sum 
paid  by  Samuel  Ingram  on  the  interest.  In  the  adminis- 
tration of  estates  equitable  rules  prevail. 

The  judgments  of  the  Appellate  and  circuit  courts 
were  proper.  The  affirmance  of  the  circuit  court's  judg- 
ment by  the  Appellate  Court  for  the  Second  District  was 
not  error,  and  that  judgment  of  said  Appellate  Court  is 

affirmed.  ^   ,  *    ^       j 

Judgment  affirmed. 
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Emanuel  Sondheimer  et  al,  ?«»»» 

172    298 
V,  82«    68 

Joseph  Graeser  et  al. 

Opinion  filed  April  £1^  1898, 

1.  Mortgages — when  rule  that  holder  of  a  chattel  mortgage  must  take 
possession  on  default  does  not  apply.  The  rule  that  the  holder  of  a 
chattel  mortgagee,  to  protect  his  rights,  muat  take  poseesslon  within 
a  reasonable  time  after  default,  has  no  application  as  between  the 
mortgagee  and  the  mortgagor,  or  purchasers  from  the  latter  be- 
fore maturity. 

2.  Same— purc/iaser  before  maturity  occupies  no  better  position  than  his 
vendor,  A  corporation  acquiring  property  of  its  incorporators  be- 
fore maturity  of  a  chattel  mortgage  thereon,  is  in  no  better  posi- 
tion, as  against  the  mortgagee,  than  the  original  mortgagors. 

Appeal,  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  John  Gibbons,  Judge, 
presiding. 

The  following  is  the  statement  of  the  case  made  by 
the  Appellate  Court; 

"William  D.  Gibson  filed  a  bill  in  equity  in  the  cir- 
cuit court  of  Cook  county,  making  the  Gassmann  Parlor 
Frame  Company,  Catharine  Gassmann,  William  Gass- 
mann, Fred  C.  Mueller,  George  Lesprance,  Henry  Sond- 
heimer and  Max  Sondheimer  defendants,  alleging,  among 
other  things,  that  the  Gassmann  Parlor  Frame  Company 
was  indebted  to  the  complainant  in  the  sum  of  $103.66, 
and  was  also  largely  indebted  to  laborers  and  others,  and 
that  in  September,  1895,  when  it  was  insolvent,  it  fraudu- 
lently executed  a  judgment  note  for  a  large  amount  and 
assigned  its  book  accounts  to  E.  Sondheimer  &  Co. ,  etc. 
The  prayer  of  the  bill  was  for  a  dissolution  of  the  corpo- 
ration and  for  a  receiver,  etc  The  other  parties  to  this 
bill  who  were  not  originally  made  defendants  to  the 
bill  were  subsequently  made  parties  and  presented  their 
claims  by  appropriate  pleadings. 
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"The  record  discloses  the  following  facts:  Prior  to  the 
organization  of  the  Gassmann  Parlor  Frame  Company  as 
a  corporation,  the  Gassmanns  were  manufacturing  frames 
under  the  firm  name  of  Gassmann,  Trumper  &  CJo.  June 
22,  1894,  Catharine  Gassmann,  who  seems  to  have  been 
the  owner  of  the  property,  executed  to  the  order  of  Rees 
Bros,  four  promissory  notes,  one  for  the  principal  sum 
of  $2055,  due  on  or  before  July  1,  1895,  and  three  for  the 
sum  of  $200  each,  and  due,  respectively,  on  the  first  days 
of  July,  August  and  September,  1894,  and  to  secure  the 
payment  of  said  notes  executed  a  chattel  mortgage  for 
the  machinery,  fixtures,  etc.,  in  the  manufacturing  plant 
of  the  Gassmanns.  Rees  Bros,  assigned  the  notes  and 
mortgage  to  James  W.  Garvy,  and  Joseph  Graeser,  one 
of  the  appellees,  subsequently  became  the  owner  of  the 
notes  and  mortgage  by  assignment  from  William  J. 
Garvy,  administrator  of  the  estate  of  James  W.  Garvy. 

"After  the  execution  of  the  notes  and  mortgage,  on 
July  6,  1894,  the  Gassmann  Parlor  Frame  Company  was 
organized,  and  the  plant  of  the  Gassmanns,  including  the 
mortgaged  property,  was  transferred  to  the  hew  corpo- 
ration. The  board  of  directors  of  the  Gassmann  Parlor 
Frame  Company  was  composed  of  its  officers,  viz.,  Wil- 
liam Gassmann,  president.  Max  Sondheimer,  treasurer, 
and  Henry  Sondheimer,  secretary.  Max  Sondheimer,  the 
treasurer,  and  Henry  Sondheimer,  the  secretary,  were 
sons  of  Emanuel  Sondheimer,  and  Max  was  also  a  mem- 
ber of  the  firm  of  E.  Sondheimer  &  Co.,  the  other  mem- 
bers of  that  firm  being  Emanuel  Sondheimer  and  Moses 
Katz.  The  stock  of  the  Gassmann  Parlor  Frame  Com- 
pany was  divided  into  fifty  shares,  of  the  par  value  of 
§100  each,  of  which  Henry  Sondheimer  held  twenty -four 
shares  and  Max  Sondheimer  one  share.  That  these 
twentjj^-five  shares  were,  in  fact,  the  property  of  Emanuel 
Sondheimer  &  Co.  is  evident  from  the  testimony  of  Max 
Sondheimer.  He  says  the  firm  of  E.  Sondheimer  &  Co. 
furnished  the  Gassmann  Parlor  Frame  Company  lumber 
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and  all  the  money  the  company  needed  to  do  business; 
that  they,  E.  Sondheimer  &  Co.,  backed  the  parlor  frame 
company,  and  in  consideration  of  that  the  twenty-five 
shares  of  stock  were  givei^  them.  He  also  says  that  he 
went  into  the  directory  because  the  firm  of  B.  Sondheimer 
&  Co.  had  sold  the  parlor  frame  company  all  the  lumber  it 
used,  paid  its  notes  and  carried  on  its  business,  and  that 
the  parlor  frame  company  was  insolvent  when  he  and 
Henry  went  into  the  directory.  Henry  Sondheimer  testi- 
fied that  he  had  knowledge  of  most  of  the  affairs  of  the 
parlor  frame  company  as  to  its  financial  condition  and 
standing",  and  that  the  business  of  that  company  was  con- 
ducted with  the  money  of  E.  Sondheimer  &  Co. 

"September  16, 1895,  the  Gassmann  Parlor  Frame  Com- 
pany being  then  insolvent  and  indebted  to  E.  Sondheimer 
&  Co.  to  the  amount  of  about  $3386.45,  William  Gassmann, 
the  president  of  the  company,  being  thereunto  authorized 
by  the  company's  board  of  directors,  executed  a  judg- 
ment note  to  E.  Sondheimer  &  Co.  for  the  sum  of  $3128.88. 
Max  Sondheimer  explains  the  discrepancy  between  the 
amount  due  and  the  amount  evidenced  by  the  note  by 
saying  that  there  were  some  items  which,  at  the  date 
of  the  note,  had  not  been  charged  up  in  the  ledger  of 
E.  Sondheimer  &  Co.  Also,  on  September  16,  1895,  the 
secretary  of  the  Gassmann  Parlor  Frame  Company,  act- 
ing in  pursuance  of  a  resolution  of  the  board  of  directors 
of  said  date,  assigned  to  E.  Sondheimer  &  Co.  all  the 
outstanding  accounts  and  debts  due  to  the  Gassmann 
company  as  further  security  for  the  indebtedness  to 
E.  Sondheimer  &  Co.  The  resolutions  of  the  board  of 
directors  authorizing  the  execution  of  the  judgment  note 
and  the  assignment  of  the  accounts  were  passed  by  the 
votes  of  William  Gassmann,  president,  and  Henry  Sond- 
heimer, secretary,  Max  Sondheimer  being  present  but  not 
voting.  Max  at  first  voted  in  favor  of  assigning  the  ac- 
counts, but  subsequently  withdrew  his  vote. 
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"September  17,  1895,  E.  Sondheimer  &  Co.  caused  judg- 
ment to  be  entered  in  the  Superior  Court  of  Cook  county 
on  the  judgement  note  above  mentioned,  sued  out  an  exe- 
cution on  the  judgment  and  caused  the  same  to  be  levied 
upon  the  property  of  the  Gassmann  Parlor  Frame  Com- 
pany, including  the  property  described  in  the  chattel 
mortgage  assigned  to  Joseph  Graeser,  which  property 
so  levied  on  the  sheriff  took  possession  of  and  appointed 
Henry  Sondheimer  as  custodian  thereof.  While  these 
proceedings  were  in  progress  a  bill  was  pending  in  the 
Superior  Court,  filed  by  William  Garvy,  administrator  of 
the  estate  of  James  W.  Garvy,  deceased,  for  the  fore- 
closure of  the  chattel  mortgage  in  question,  in  which 
E.  Sondheimer  &  Co.  intervened,  and,  subsequently  to 
the  taking  possession  of  the  property  levied  on  by  the 
sheriff,  Emanuel  Sondheimer  was  appointed  receiver  in 
that  suit,  and  by  order  of  the  court  the  sheriff  turned  over 
the  property  to*  him.  September  27,  1895,  the  suit  was 
dismissed,  and  the  receiver  in  that  suit  then  turned  over 
the  property  to  the  receiver  appointed  by  the  circuit 
court  in  the  present  case.  All  of  the  property  was  sold 
by  order  of  the  court,  and  the  proceeds  of  the  sale,  to- 
gether with  a  small  sum  of  money  in  the  hands  of  the 
receiver,  amounted  to  the  sum  of  $2231.91.  The  court 
found  that  certain  claims  of  laborers,  amounting  to  the 
sum  of  $666.78,  were  a  first. lien  on  the  fund;  that  this 
chattel  mortgage  of  appellee  Graeser  was  a  second  lien 
to  the  amount  of  $2400,  and  decreed  that  after  paying 
said  amounts  the  receiver  should  pay  from  any  funds  in 
his  hands  the  claim  of  E.  Sondheimer  &  Co.  Appellants 
assign  as  error  the  finding  of  the  circuit  court  that  the 
chattel  mortgage  owned  by  appellee  Graeser  was  a  valid 
lien,  and  giving  it  priority  to  the  claim  of  appellants." 

Blum  &  Blum,  for  appellants. 

BuLKLEY,  Gray  &  More,  for  appellees. 
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Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

The  only  question  in  this  case  is  whether  the  chattel 
mortgage  under  which  appellees  claim  is  valid,  and  it 
is  questioned  upon  no  other  ground  than  that  the  holder 
of  it  failed  to  take  possession  of  the  property  at  the 
maturity  of  the  secured  debt.  It  has  been  often  held 
by  this  court,  that  as  between  the  mortgagee  of  chattel 
property  and  bonaflde  purchasers  after  maturity,  or  cred- 
itors, the  mortgagee  must  take  possession  within  a  rea- 
sonable time  after  default.  The  rule,  however,  has  no 
application  between  the  mortgagee  and  mortgagor,  or 
a  purchaser  from  the  latter  before  maturity.  {At-nold  v. 
Stock,  81  111.  407;  Sumner  v.  McKee,  89  id.  127.)  It  cannot 
be  seriously  contended  that,  in  view  of  these  latter  au- 
thorities, the  parlor  frame  company  could  be  heard  to 
deny  the  validity  of  the  mortgage  in  question,  as  against 
it,  because  of  a  failure  on  the  part  of  the  mortgagee  to 
seize  the  property  upon  maturity  of  the  last  note  fallinjg 
due.  It  certainly  occupied  no  better  position  in  that  re- 
gard than  did  the  mortgagor  to  whose  rights  it  succeeded 
before  maturity  and  merely  by  its  corporate  organization. 
As  to  it  the  case  is,  on  principle,  not  unlike  Sumner  v. 
McKee,  supra.  The  Appellate  Court,  after  the  foregoing 
careful  statement  of  the  facts  and  circumstances  of  the 
case,  say:  "In  view  of  these  facts  it  may  well  be  said 
that  the  appellants  were,  for  all  practical  purposes,  the 
Gassmann  Parlor  Frame  Company,  and  so  sitood  in  no 
different  relation  to  the  mortgagee  than  did  that  com- 
pany." We  think  this  conclusion  is  fully  sustained  by 
the  evidence. 

The  reason  upon  which  the  rule  announced  in  Beed  v. 
Eames,  19  111.  594,  and  later  cases,  is  based  does  not  apply 
as  between  these  parties. 

We  think  the  Appellate  Court  properly  sustained  the 
validity  of  the  mortgage,  for  the  reason  that  appellants, 
in  fact,  occupy  the  same  position  as  that  of  a  mortgagor 
or  one  purchasing  from  him  before  maturity. 
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The  fact  that  E.  Sondheimer  aided  the  parlor  frame 
company  in.  its  efforts  to  prevent  a  foreclosure  of  the 
mortgage  upon  maturity  of  the  first  two  notes,  as  stated 
in  the  opinion  of  the  Appellate  Court,  at  least  strength- 
ens the  view  that  appellants  were  the  real  parties  in 
interest,  and  in  no  pr6per  sense  innocent  third  parties. 

We  think  the  Appellate  Court  also  properly  disposed 
of  the  cross-errors  assigned  by  appellees. 

Judgment  affirmed. 


Adolph  Larson  et  al. 

V. 

The  City  of  Chicago. 

Opinion  filed  April  f /,  1898. 

1.  Special  assessments— tc/im  confirmation  raises  a  presumption 
that  c07nmissioners  gave  proper  notice.  A  finding'  of  jurisdictional  facts 
in  a  judg-ment  of  confirmation  raises  a  presumption,  in  the  absence 
of  a  bill  of  exceptions,  that  the  commissioners  complied  with  the 
law  as  to  notice. 

2.  Same— C07n77ii5.si(m6rs'  certificate  to  assessment  roll  should  show  that 
all  acted.  The  certificate  of  commissioners  appointed  to  make  an 
assessment  roll  should  show  that  all  the  commissioners  acted  jointly, 
and  where  the  certificate  is  signed  by  two  only,  it  will  not  be  pre- 
sumed, in  a  direct  proceeding",  that  the  third  acted,  in  the  absence 
of  anything-  in  the  certificate  to  indicate  that  fact. 

3.  SAME-rCowri  may  direct  amendment  of  certificate  of  commissioners 
to  conform  to  facts.  Where  the  certificate  of  commissioners  to  an 
assessment  roll  is  signed  by  two  only,  and  nothing  appears  to  show 
that  all  acted,  the  court  has  power  to  refer  it  back  to  the  commis- 
sioners for  amendment  according"  to  the  facts,  or,  if  they  cannot 
agree,  to  appoint  new  commissioners. 

4.  Saia^— judgment  confirming  assessment  roll  made  by  two  commis- 
sioners only,  is  envneous,  but  not  void.  A  judgement  confirming  an  as- 
sessment roll  certified  by  two  commissioners  only,  which  fails  to 
show  that  the  third  also  acted,  is  erroneous  on  the  face  of  the  rec- 
ord, but  not  void,  and  is  not  open  to  collateral  attack. 

5.  Sauk— judgment  erroneous  on  face  of  record  is  not  cured  by  absence 
of  bill  of  exceptions.  A  confirmation  judgment  erroneous  on  the  face 
of  the  record  is  not  cured  by  the  absence  of  a  bill  of  exceptions. 
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Writ  op  Error  to  the  County  Court  of  Cook  county; 
the  Hon.  Prank  Scales,  Judge,  presiding. 

Victor  Blting,  for  plaintiffs  in  error. 

Charles  S.  Thornton,  Corporation  Counsel,  John  A. 
May,  and  Stuart  G.  Shepard,  for  defendant  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  writ  of  error  is  prosecuted  from  a  judgment  of 
confirmation  of  a  special  assessment  rendered  by  the 
county  court  of  Cook  county.  The  only  errors  relied  on 
are,  that  the  assessment  roll  was  irregular  and  void  be- 
cause the  roll  and  the  certificate  to  the  same  were  signed 
by  only  two  of  the  commissioners  appointed  by  the  court, 
and  that  the  affidavit  of  mailing  notices  was  of  no  effect 
because  there  was  no  signature  affixed  to  the  jurat.  There 
was,  however,  an  impression  of  a  notary's  seal. 

This  same  record  was  before  us  in  Larson  v.  People  exrel, 
170  111.  93,  where  a  judgment  of  sale  was  brought  here 
for  review,  and  we  there  overruled  the  same  point  made 
against  the  affidavit  on  the  ground  the  court  found  that 
the  commissioners  had  complied  with  all  the  require- 
ments of  the  law  as  to  sending  notices  to  the  property 
Owners,  and  also  found  that  due  notice,  as  required  by 
law,  had  been  given.  The  judgment  reciting  the  finding 
of  the  jurisdictional  facts,  so  far  as  the  question  of  no- 
tice is  concerned,  in  the  absence  of  any  bill  of  exceptions 
in  the  record  it  will  be  presumed  that  the  finding  was 
supported  by  the  evidence.     Dickey  v.  People,  160  111.  633. 

It  is  contended  by  plaintiffs  in  error  that  under  the 
decisions  in  Adcock  v.  City  of  Chicago,  160  111.  611,  Harrison 
Bros.  V.  City  of  Chicago,  163  id.  129,  and  Moore  v.  City  of  Mat- 
toon,  id.  622,  it  was  necessary  for  all  three  commissioners 
to  act  jointly,  and  that  such  joint  action  could  only  be 
shown  by  their  signatures  to  the  assessment  roll  and  the 
certificate.  Defendant  in  error  contends  that  such  joint 
action  in  making  the  assessment  is  all  that  is  necessary. 
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and  that  the  signatures  of  all  are  not  necessary  to  show 
such  joint  action,  if  it  can  be  collected  from  the  record 
or  the  evidence  that  they  all  acted  jointly. 

In  the  recent  case  of  EinJde  v.  City  of  Mattoon,  170  111. 
316,  in  passing  upon  the  action  of  the  three  persons  ap- 
pointed by  the  city  council  to  make  an  estimate  of  the 
cost  of  the  improvement,  this  court  said  (p.  321):  "As  the 
report  is  the  evidence  of  what  the  committee  does,  it 
should  show  the  presence  of  all,  and  if  there  is  a  dis- 
agreement or  a  mere  majority  report,  the  fact  should  be 
brought  to  the  notice  of  the  council,  according  to  the 
usual  practice,  by  the  report,  for  the  action  of  the  coun- 
cil thereon.  It  is  true  that  in  some  cases,  where  a  report 
has  been  signed  by  only  two  of  three  persons  authorized 
to  act,  it  has  been  presumed  that  the  third  one  was 
present  and  consulting;  but  we  have  not  applied  such  a 
presumption  in  cases  of  this  kind,  in  a  direct  proceeding 
to  review  the  judgment." 

The  statute  requires  the  commissioners  to  make  an 
assessment  roll  and  to  certify  such  roll  to  the  court.  No 
roll  could  be  made  unless  in  writing,  and  a  certificate 
implies  a  writing,  and  under  the  rule  announced  it  must 
appear  from  the  certificate  that  the  commissioners  acted 
jointly,  and  it  will  not  be  presumed  that  they  so  acted 
from  .the  mere  fact  that  two  signed  the  report  or  certifi- 
cate. In  the  case  at  bar  the  assessment  roll  appears  to 
have  been  made  by  only  two  of  the  commissioners.  The 
certificate  begins:  "The  undersigned  commissioners  ap- 
pointed," etc.,  and  is  signed  by  two,  only.  It  has  been 
decided  by  this  court  in  several  cases  that  the  commis- 
sioners must  act  jointly,  and  that  from  the  mere  action 
by  a  majority  it  will  not  be  presumed  that  the  three  con- 
sulted and  acted  together.  (See  cases  supra,  and  Larson 
V.  People  ex  rel  170  111.  93.)  As  held  in  the  latter  case,  as 
the  court  had  jurisdiction  the  judgment  is  not  void  and 
open  to  collateral  attack,  but  we  are  of  the  opinion  it  is 
erroneous  on  the  face  of  the  record.    {Clark  v.  City  of  Chi- 
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cago,  155  111.  223.)  The  statute,  as  we  have  held,  requires 
the  joint  action  of  the  three  commissioners,  and  one  of 
the  required  acts>  after  the  assessment  roll  is  made,  is 
that  the  commissioners  certify  the  same  to  the  court  by 
which  they  were  appointed,  at  least  ten  days  before  the 
first  day  of  the  term  at  which  a  final  hearing  {hereon 
shall  be  had.  This  certificate  is  the  evidence  that  the 
assessment,  as  shown  by  the  assessment  roll,  is  the  act 
of  the  commissioners.  In  Harrison  Bros.  v.  City  of  Chicago^ 
supra,  it  was  said  that  in  "assessing  benefits  and  certify- 
ing the  roll  the  statute  contemplates  the  joint  action  of 
the  three  commissioners,"  and  that  it  must  appear  that 
the  commissioners  appointed  acted.  It  does  not  appear 
from  the  roll  or  certificate  in  the  case  at  bar  that  the  three 
commissioners  acted  together,  or  that  more  than  two  of 
them  acted  at  all,  in  making  the  assessment.  It  was 
therefore  erroneous  to  confirm  such  assessment. 

The  statute  authorized  the  court,  at  any  time  before 
judgment,  to  modify,  alter,  change  or  amend  the  assess- 
ment, or  cause  it  to  be  re-cast  by  the  same  commissioners, 
or  to  appoint  others,  and  to  take  all  such  proceedings 
and  make  all  such  orders  as  might  be  necessary  to  make 
a  true  and  just  assessment.  The  court  had  the  undoubted 
power  to  direct  the  amendment  of  the  certificate  accord- 
ing to.  the  fact,  or  to  refer  the  roll  back  for  alteration  or 
change  by  the  same  commissioners,  or,  if  they  could  not 
agree  and  it  appeared  necessary  for  the  attainment  of 
justice,  to  appoint  other  commissioners.  The  failure  to 
take  any  such  action  does  not,  in  our  opinion,  render  the 
judgment  void,  but  does  render  it  erroneous.  The  absence 
of  a  bill  of  exceptions  does  not  cure  the  defect,  for,  as 
before  said,  the  judgment  is  erroneous  on  the  face  of  the 
record.  It  should  have  appeared  from  the  certificate 
itself  that  the  commissioners  acted  jointly. 

It  is  contended  by  defendant  in  error  that  the  abstract 
is  so  defective  that  the  judgment  ought  to  be  afiirmed 
under  the  rule  laid  down  in  Oibler  v.  City  of  Mattoon,  167 
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111.  18.  There  is  no  such  uncertainty  in  the  case  at  bar  as 
was  shown  in  the  Gibler  case,  and  the  writ  of  error  cannot 
be  dismissed  or  the  judgment  affirmed  on  that  ground. 

For  the  error  indicated  the  judgment  is  reversed  and 
the  cause  remanded.  i2et;er8e(Z  and  remanded. 


172  3021  John  J.  Ryan  et  al 

87a  6621 

m     802  ^• 

j^  \^  Ernest  W.  Cooke. 

Opinion  filed  April  f  i,  1898. 

1.  Contracts— con<rac<  may  he  sealed  though  there  are  not  as  many 
seals  as  signers,  A  contract,  containing'  an  attestation  clause  recit- 
ing that  the  instrument  was  given  under  the  hands  and  seals  of  the 
signers,  is  a  sealed  instrument  though  there  are  not  as  many  seals 
as  signers,  as,  in  such  case,  the  court  will  presume  that  each  signer 
adopted  some  one  of  the  seals  used. 

2.  Escrow— contract  cannot  be  delivered  to  the  promisee  (u  an  escrow, 
A  written  contract,  whether  under  seal  or  not,  cannot  be  delivered 
to  the  promisee  as  an  escrow,  to  take  efifect  upon  a  condition  not  ap- 
pearing on  the  face  of  the  instrument. 

3.  Evidence— paroZ  evidence  not  admissible  to  shmo  that  contract  was 
to  be  inoperaiive.  Where  a  contract  ready  for  delivery  is  handed  to 
the  obligee  with  the  Intention  of  passing  title,  there  is  a  valid  de- 
livery, and  parol  evidence  is  not  admissible  to  show  the  contract 
was  not  to  be  operative  until  the  performance  of  some  condition. 

4.  Same — sealed  con  tract  cannot  be  changed  by  proof  of  subsequent  pa  rol 
agreement.  A  contract  under  seal  cannot  be  changed  or  modified  by 
proof  of  a  subsequent  parol  understanding  or  agreement. 

Byan  v.  Cooke,  68  111.  App.  592,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  W.  G.  EwiNG,  Judge, 
presiding. 

This  is  an  action  in  assumpsit,  broug-ht  upon  a  certain 
contract,  dated  August  26,  1889,  entered  into  between 
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C.  P.  Warren  and  E.  W.  Cooke,  the  latter  being  the  ap- 
pellee, of  Chicago,  as  parties  of  the  first  part,  and  J.  J. 
Ryan  &  Co.,  a  firm  composed  of  John  J.  Ryan  and  John 
J.  Hayes,  of  Chicago,  as  parties  of  the  second  part.  The 
suit  was  originally  brought  by  Warren  &  Cooke  against 
Ryan  and  Hayes,  but,  Warren  having  died,  the  cause  was 
ordered  to  proceed  in  the  name  of  the  surviving  plaintiff. 
.By  the  terms  of  the  contract,  the  first  parties  granted  to 
the  second  parties  the  exclusive  right  of  the  one  undi- 
vided one-half  interest  (excluding  the  city  of  St.  Paul, 
Minnesota,)  to  manufacture  and  sell  for  the  unexpired 
term  of  certain  letters  patent  upon  certain  conditions, 
namely:  The  second  parties  agreed  to  manufacture  not 
less  than  500  specimens  of  the  invention  for  the  first  two 
years  after  the  date  of  the  agreement,  and  3000  of  such 
specimens  the  third  year,  and  10,000  thereof  for  each  year 
thereafter  which  the  patent  would  have  to  run;  and  to 
pay  to  the  first  parties  ten  cents  for  each  specimen  so 
manufactured,  or  $1000.00  a  year  after  the  third  year  at 
the  option  of  the  second  parties;  the  parties  of  the  sec- 
ond part  agreed  not  to  manufacture  any  other  gasoline 
burner  for  street  lighting  purposes  during  the  period  the 
contract  was  to  run,  and  to  render  to  the  parties  of  the 
first  part  on  the  first  day  of  every  month  a  statement  of 
the  number  of  specimens  manufactured  during  the  previ- 
ous month,  and  make  a  remittance  of  the  amount  of  roy- 
alty due  the  parties  of  the  first  part  at  that  time;  upon 
the  failure  of  the  parties  of  the  second  part  to  manufac* 
ture  500  specimens  during  the  first  and  second  years,  and 
3000  during  the  third  year,  and  10,000  during  each  year 
thereafter,  or  to  pay  the  $1000.00  per  year  for  the  period 
stated,  the  parties  of  the  first  part  were  to  have  the  right 
at  their  option  to  terminate  the  license  upon  due  notice 
given  in  writing,  within  thirty  days  after  the  giving  of 
said  notice,  such  notice  and  termination  of  the  license 
not  in  anywise  to  lay  the  parties  of  the  first  part  open 
for  damages  of  any  kind.    By  the  terms  of  the  contract 
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it  was  also  agreed,  that  in  consideration  of  a  license  to 
manufacture  a  device,  known  as  a  "Measuring  Apparatus" 
for  "Gasoline  Street  Lamps,"  for  which  letters  patent 
had  Jbeen  applied  for,  being  filed  of  record  in  the  pat- 
ent office,  etc.,  the  parties  of  the  second  part  would  pay 
to  the  parties  of  the  first  part  $5.00  royalty  for  each 
machine  so  made,  and  the  parties  of  the  second  part  to 
manufacture  for  each  year  after  the  first  year  during 
the  unexpired  term  of  the  patent  not  less  than  100  ma- 
chines, a  statement  and  remittance  to  be  rendered  on  the 
first  of  every  month  according  to  commercial  usage,  and 
the  parties  of  the  first  part  to  have  the  option  to  termin- 
ate the  contract  with  one  month's  notice,  as  above  stated. 
The  attesting  clause  and  signatures  and  seals  to  the  con- 
tract were  as  follows: 

**Witness  our  hands  and  seals  this  26th  day  of  August,  A.  D. 
1889,  at  Chicago,  Hlinois.  (,.  P.  Warren,  [Seal.] 

Ernest  W.  Cooke,     [Seal.] 

J.  J.  Ryan  &  Co.,      [Seal] 

J.  J.  Ryan, 

J.  J.  Hayes." 

The  defendants  filed  a  plea  of  the  general  issue,  and 
an  additional  plea.  In  the  latter  plea,  it  was  set  up  that, 
on  August  26, 1889,  and  after  the  signing,  sealing  and  de- 
livering of  said  contract,  the  defendants  and  plaintiffs 
tnade  another  contract  whereby  it  was  agreed,  that  said 
written  contract  would  only  become  binding  upon  the 
defendants  in  the  event  of  the  defendants  obtaining  from 
the  city  of  Chicago  a  certain  contract,  for  which  they 
were  negotiating  with  said  city,  for  the  manufacture  of 
a  large  number  of  gasoline  lamps;  and  the  plea  further 
alleges*  that  it  was  agreed  between  the  parties  to  said 
written  contract,  that,  upon  the  failure  on  the  part  of 
the  defendants  to  obtain  such  contract  from  the  city  of 
Chicago,  in  consideration  of  defendants  waiving  all  rights 
which  they  might  have  under  the  written  contract,  the 
plaintiffs  agreed  to  waive  all  right,  which  they  had  or 


Digitized  by 


Google 


April,  '98.]  Ryan  v.  Cooke.  305 

might  have  under  the  same;  and  that  the  contract  re- 
ferred to,^as  having  been  made  subsequently  to  the  writ- 
ten contract,  was  a  verbal  one;  and  it  was  further  averred, 
that  the  defendants,  in  pursuance  of  said  verbal  contract, 
endeavored  to  procure  from  said  city  of  Chicago  a  con- 
tract for  the  manufacturing  of  gasoline  lamps,  and  with- 
out their  fault  failed  to  obtain  such  contract  from  the 
city,  by  means  whereof  the  written  contract  referred  to 
in  the  declaration  became  null  and  void. 

The  cause  was  tried  before  a  jury,  and  resulted  in  a 
verdict  and  judgment  in  favor  of  the  surviving  plaintiff 
for  11400.00.  Upon  appeal  to  the  Appellate  Court,  this 
judgment  has  been  affirmed;  and  the  present  appeal  is 
prosecuted  from  such  judgment  of  aflBrmance. 

English  &  Hefferan,  (T.  A.  Moran,  of  counsel,)  for 
appellants: 

Proving  a  conditional  delivery  or  a  non-delivery  is 
not  denying  the  execution  of  the  written  contract  within 
the  meaning  of  the  statute,  but  denying  the  existence  of 
any  contract  at  all.     Curtis  v.  Harrison,  36  111.  App.  287. 

The  delivery  of  a  written  contract  is  indispensable  to 
its  binding  effect,  and  such  delivery  is  not  conclusively 
proved  by  showing  the  placing  of  the  paper  by  the  al- 
leged contracting  party  in  the  hands  of  the  other.  De- 
livery is  a  question  of  intent,  and  it  depends  whether  the 
parties  at  the  time  mean  it  to  be  a  delivery  to  take  effect 
presently.     Jordan  v.  Davis,  108  111.  336. 

Parol  evidence  is  competent  to  show  that  a  writing 
in  form  a  complete  contract,  and  delivered,  was  not  to 
become  binding  until  the  performance  of  some  condition 
resting  in  parol.     Brown  on  Parol  Evidence,  sec.  32. 

If  a  bond  be  signed  and  put  into  the  hands  of  the 
obligee  or  a  third  person  on  the  condition  that  it  shall 
become  obligatory  upon  the  performance  of  some  act  by 
the  obligee  or  any  other  person,  the  paper  signed  does 
not  become  the  bond  of  the  party  signing  the  same  until 
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the  condition  precedent  be  performed.     Until  then  there 
is  no  contract.     Lovett  v.  Adams,  3  Wend.  380. 

Aldrich,  Reed,  Poster  &  Allen,  for  appellee: 

An  instrument  purporting  on  its  face  to  be  under  seal 
by  all  the  signers,  with  several  seals,  but  not  so  many  as 
there  are  names,  carries  the  presumption  of  adoption  of 
some  seal  by  each  signer.  Davis  v.  Burton,  3  Scam.  41;  Mc- 
Lean V.  Wilson,  id.  50;  Eames  v.  Preston,  20  id.  389;  Trogdon 
V.  5^^0716  Go,  53  111.  App.  206;  Rusling  v.  Pipe  Co,  39  N.  Y. 
Supp.  216;  VanAlstyn  v.  VanSlyck,  10  Barb.  383;  21  Am.  & 
Eng.  Ency.  of  Law,  886;  Rev.  Stat.  chap.  29,  sec.  1. 

If  a  deed  is  delivered  to  the  party  or  his  agent  it  is 
absolute,  and  parol  evidence  of  conditions  qualifying  the 
delivery  is  inadmissible.     CocJcs  v.  Barker,  49  N.  Y.  110. 

While  it  may  be  shown  that  a  deed  was  not  to  be 
delivered  until  a  condition  was  performed,  and  that  pos- 
session of  it  had  been  obtained  improperly  before  the  per- 
formance thereof,  or  by  fraud,  accident  or  mistake,  yet 
it  cannot  be  shown  by  parol  that  an  actual  delivery  was 
made  under  an  agreement  that  a  condition  should  be  per- 
formed, and  the  deed  should  not  be  operative  unless  it 
was  performed.  Devlin  on  Deeds,  sees.  295,  315;  Bla<^k  v. 
Lamb,  12  N.  J.  Eq.  108;  Black  v.  Shreve,  13  id.  455;  Ward  v. 
Lewis,  4  Pick.  518;  HigJi  School  Co,v.  loioa  Evangelical  Synod, 
28  Iowa,  360;  Railroad  Co.  v.  Pfeitffer,  56  Tex.  66;  Laioton  v. 
Sager,  11  Barb.  349;  Williams  v.  Biggins,  69  Ala.  517;  Miller 
V.  Fletcher,  27  Gratt.  403;  McCann  v.  Atherton,  106  111.  31; 
Arnold  v.  Patrick,  6  Paige,  310;  Plankroad  Co,  v.  Stevens,  10 
Ind.  1;  Duncan  v.  Pope,  47  Ga.  445;  Toivner  v.  Lucas"  Exr.  13 
Gratt.  705;  Simonton's  Estate,  4  Watts,  180;  Watson  v.  Hurt, 
6  Gratt.  633. 

A  sealed  executory  contract  cannot  be  modified  or 
any  part  changed  by  parol,  so  as  to  authorize  either  party 
to  sue  upon  it.  Hume  Bros,  v.  Taylor,  63  111.  43. 

The  terms  of  a  sealed  instrument  cannot  be  varied  by 
parol.     Chapman  v.  McGrew,  20  111.  101;  Loach  v.  Farnym^ 
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90  id.  368;  Hume  Bros,  v.  Taylor,  63  id.  43;  Beeves  v.  Hyde, 
14  111.  App.  233;  Bamett  v.  Barnes,  73  111.  217;  Breher  v. 
Reese,  17  111.  App.  545. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

Upon  the  trial  of.  this  case  in  the  court  below,  the 
defendants  there,  who  are  the  appellants  here,  offered 
to  prove  by  John  J.  Ryan,  one  of  the  defendants,  that 
the  contract,  offered  in  evidence  by  the  plaintiff,  and 
described  in  the  statement  preceding  this  opinion,  was 
signed  by  the  parties  to  it,  upon  the  express  understand- 
ing and  agreement  between  said  parties,  that  it  was  not 
to  become  operative,  unless  the  defendants  obtained  a 
certain  other  contract  from  the  city  of  Chicago,  and  that 
they  never  obtained  such  other  contract  from  the  city. 
The  plaintiff  below,  who  is  the  appellee  here,  objected 
to  the  offer,  and  to  the  introduction  of  the  proof  contem- 
plated by  the  offer;  and  the  objection  so  made  was  sus- 
tained by  the  court,  and  exception  to  the  ruling  of  the 
court  was  duly  saved. 

The  only  question  is,  whether  the  trial  court  erred  in 
refusing  to  admit  the  testimony  offered  as  aforesaid  by 
the  appellants.  It  is  claimed  by  the  appellants,  that  it 
was  competent  for  them  to  show,  that  the  contract  was 
signed  by  the  parties  to  it  under  a  verbal  agreement,  that 
it  was  not  to  become  operative  until  the  happening  of  a 
subsequent  event,  to- wit:  the  obtaining  of  a  certain  other 
contract  from  the  city  of  Chicago.  We  are  of  the  opinion 
that  the  court  below  committed  no  error  in  its  ruling 
upon  this  subject.  The  contract  in  question  is  not  to  be 
considered  otherwise  than  as  a  contract,  having  seals 
appended  to  the  names  of  all  the  signers  thereof.  It  is 
true,  that  no  seals  appear  opposite  the  individual  names 
of  Ryan  and  Hayes;  but  seals  follow  the  names  of  Warren 
and  Cooke,  and  the  firm  name  of  J.  J.  Ryan  &  Co.,  of 
which  Ryan  and  Hayes  were  members.    By  the  attesting 
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clause  of  the  contract,  the  parties,  signing"  the  same,  sub- 
stantially state,  that  the  contract  is  under  their  hands 
and  seals.  The  contract  purports,  upon  its  face,  to  be 
given  under  the  hands  and  seals  of  the  signers  thereof. 
It  will,  therefore,  be  presumed  that  all  the  signers  of  it 
intended  to  seal  it,  inasmuch  as  the  attesting  clause  in- 
dicates such  an  intention  on  their  part.  When  a  bond  or 
other  sealed  instrument  purports  on  its  fkce  to  be  sealed 
by  all  its  signers,  and  there  are  several  seals  to  it,  but 
not  so  many  as  there  are  names,  the  court  will  presume 
that  each  person  signing:  it  adopted  some  one  of  the  seals. 
{Davis  V.  Burton^  3  Scam.  41;  McLean  v.  Wilson^  id.  50;  Fames 
V.  Preston,  20  111.  389). 

It  follows,  that  the  instrument,  here  sued  upon,  is  an 
instrument  under  seal.  The  rule  is,  that  "evidence  of 
parol  agreements  and  understandings,  antecedent  to,  or 
contemporaneous  with,  the  execution  of  an  instrument 
under  seal,  is  not  admissible  to  vary  the  terms  of  the 
written  instrument."  {Eeisen  v.  Heisen,  145  111.  658).  In 
McAleer  v.  United  States,  150  U.  S.  424,  an  employe  in  the 
treasury  department  obtained  letters  patent  for  the  in- 
vention of  an  improvement  in  paper  perforating  ma- 
chines, which  was  of  use  in  the  department,  and  granted 
the  department  the  right  to  make  and  use  machines,  con- 
taining such  improvement,  to  the  full  end  of  the  term  of 
the  letters  patent;  it  was  sought  to  defeat  the  contract 
by  showing  a  verbal  agreement,  between  such  employe 
and  one  of  the  superintendents  of  a  bureau  in  the  depart- 
ment, to  the  effect  that  such  employe  should  be  retained 
and  employed  in  the  bureau  as  a  machinist,  as  long  as 
the  bureau  continued  to  use  the  invention,  and  that  he 
was  subsequently  discharged;  it  was  there  held,  that  the 
instrument  constituted  a  contract,  fully  executed  on  both 
sides,  which  gave  the  right  to  the  department  to  make 
and  use  machines  to  the  end  of  the  term,  and  that  the 
contract  could  not  be  contradicted  or  varied  by  proof  of 
a  collateral  parol  agreement  inconsistent  with  its  terms. 
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Neither  a  deed,  nor  any  other  sealed  instrument,  can 
be  delivered  to  the  grantee  or  the  obligee  himself  as  an 
escrow,  to  take  effect  upon  a  condition  not  appearing  on 
the  face  of  such  deed  or  other  instrument.  Such  deed  or 
other  instrument  becomes  absolute  at  law,  unless  the  de- 
livery is  made  to  a  stranger.  {McCann  v.  Atherton,  106  111. 
31;  Stevenson  v.  Crapnell,  114  id.  19;  Weber  v.  Christen,  121 
id.  91).  Undoubtedly,  the  delivery  of  a  written  contract 
is  necessary  to  give  it  binding  effect,  and  delivery  is  a 
question  of  intent;  and  the  character  of  the  delivery, 
whether  absolute  or  conditional,  may  be  established  by 
parol.  {Jordan  v.  Davis,  108  111.  336).  But,  while  it  may 
be  shown  that  a  deed  or  contract  is  not  to  be  delivered 
until  a  condition  is  performed,  yet  it  cannot  be  shown  by 
parol,  that  actual  delivery  was  made  under  an  agree- 
ment, that  a  condition  should  be  performed,  and  that 
the  deed  or  contract  should  not  be  operative  unless  it 
was  performed.  In  the  one  case,  the  purpose  of  the  proof 
is  to  show  want  of  a  legal  delivery,  but  in  the  other  case 
the  effect  of  the  proof  is  to  contradict  an  instrument, 
absolute  on  its  face,  by  showing,  contrary  to  its  terms, 
that  it  is  not  absolute,  but  only  conditional.  (Devlin  on 
Deeds,  sees.  295,  315;  Ward  v.  Leivis,  4  Pick.  518). 

In  the  case  at  bar,  the  signing,  sealing  and  delivery 
of  the  contract  between  the  parties  is  established  beyond 
question,  and  there  is  no  evidence  of  a  conditional  de- 
livery of  the  same.  The  contract  cannot  be  altered  by  a 
prior  par,ol  agreement.  When  a  deed  or  other  instrument 
is  handed  by  the  grantor  to  the  grantee,  or  by  the  ob- 
ligor to  the  obligee,  simply  for  the  purpose  of  having 
the  party,  to  whom  it  is  thus  handed,  obtain  the  sigfna- 
tures  of  other  parties  thereto,  or  obtain  the  guaranty  of 
some  third  person  thereon,  there  is  no  delivery,  but  a 
mere  manual  transfer  of  possession.  But  where  the  deed 
or  instrument,  being  ready  for  delivery,  is  handed  to  the 
grantee  or  obligee  with  the  intention  at  the  time  of  pass- 
ing* a  present  title,  there  is  a  delivery,  and  parol  evidence 
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that  it  was  not  to  become  operative,  until  the  perform- 
ance of  some  condition,  is. not  proper.  {Stanley  y.  White, 
160  111.  605). 

By  the  contract  here,  appellants  agreed  to  manufac- 
ture a  certain  number  of  specimens  of  the  invention  dur- 
ing a  series  of  years,  and  to  pay  appellee  certain  amounts 
therefor.  Appellants  thus  made  an  absolute  and  uncon- 
ditional agreement.  The  offer  to  show,  that  the  appel- 
lants only  agreed  to  manufacture,  and  to  pay  for  the 
specimens  they  manufactured,  upon  condition  that  they 
obtained  a  certain  contract  from  the  city  of  Chicago  was 
an  attempt  to  vary  and  contradict  the  terms  of  their  own 
written  undertaking. 

It  is  said,  however,  that  a  different  rule  prevails  in 
regard  to  instruments  under  seal  from  that  which  applies 
to  instruments  not  under  seal,  and  that  the  contract  in 
the  present  case,  although  having  seals  attached  to  it, 
is  not  necessarily  such  a  contract,  as  is  required  by^  the 
law  to  be  under  seal.  The  rule  is  held  to  apply  to  in- 
struments not  under  seal,  as  well  as  to  instruments  under 
seal.  In  Foy  v.  Blackstone,  31  111.  538,  it  was  held,  that  the 
maker  of  a  promissory  note,  absolute  on  its  face,  cannot 
show  against  the  payee  an  oral  contemporaneous  agree- 
ment, which  would  make  the  note  payable  on  a  contin- 
gency. In  the  Foy  case,  there  was  an  agreement  between 
a  railroad  company  and  a  subscriber  to  its  stock,  that 
the  latter  should  not  be  required  to  pay  his  subscription, 
until  all  the  stock  was  subscribed,  and  that  a  certain 
bond  and  certain  coupon  notes,  which  had  been  given  by 
him  in  payment  of  his  subscription  to  said  stock,  should 
not  be  enforced  until  the  whole  amount  of  the  capital 
stock  required  to  build  the  road  should  be  subscribed. 
But  it  was  held,  that  proof  of  the  ajgreement  in  question 
was  incompetent,  because  it  would  go  to  the  extent  of 
varying  the  terms  of  a  note,  which  was  absolute  on  its 
face.  Proof,  offered  for  the  purpose  of  showing  that  a 
note  which  appears  on  its  face  to  be  given  for  one  pur- 
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pose,  is,  in  truth  and  in  fact,  g'iven  for  a  different  pur- 
pose, is  inadmissible. 

In  Baum  v.  Parkhurst,  26  111.  App.  128,  it  was  held,  that 
parol  evidence  was  inadmissible  to  show,  that  a  renewal 
receipt  for  the  extension  of  a  policy  of  insurance,  abso- 
lute in  its  terms  and  delivered  to  the  insured,  was  a 
merely  conditional  contract.  In  the  latter  case  it  was 
said:  "So  far  as  the  instrument  purported  to  pass  a  right 
or  evidence  a  contract,  it  was  conclusive  upon  the  par- 
ties. It  is  urged  by  appellee,  that  the  paper  involved  in 
this  case  was  not  under  seal  and  was  not  a  deed,  and  that, 
therefore,  the  law,  that  a  deed  cannot  be  delivered  in  es- 
crow to  a  contracting  party,  has  no  application  here.  The 
law  of  escrow  is  not  confined  to  sealed  instruments.  A 
promissory  note  or  other  simple  contract  in  writing,  as 
well  as  a  deed,  may  be  delivered  as  an  escrow,  and  the 
law  of  escrows  is  substantially  the  same  in  both  cases, 
and  such  note  or  contract  cannot  be  delivered  directly  to 
the  promisee  to  be  held  by  him  as  an  escrow."  The  rule 
is  well  settled  that,  if  a  deed  is  delivered  to  the  party  or 
his  agent,  and  not  to  a  stranger,  it  is  absolute,  and  parol 
evidence  of  conditions  qualifying  the  delivery  is  inadmis- 
sible. (Cook  V.  Barker,  49  N.  Y.  110).  Again,  in  Massmann 
v.  Eolcher,  49  Mo.  87,  it  was  said:  "An  escrow  is  defined  to 
be  a  deed  delivered  to  a  stranger,  to  be  by  him  delivered 
to  the  grantee  upon  Jthe  happening  of  certain  conditions, 
upon  which  last  delivery  the  transmission  of  title  is  com- 
plete. But  a  note,  as  well  as  a  deed,  may  be  delivered  in 
escrow,  and  the  law  of  escrows  is  substantially  the  same 
in  both  cases.  In  either  case,  it  is  necessary  that  the  in- 
strument, in  the  first  instance,  should  be  delivered  to  a 
stranger,  that  is,  to  a  person  not  a  party  to  the  contract. 
Neither  a  note  nor  deed  can  be  delivered  to  the  grantee 
or  promisee  to  be  held  by  him  as  an  escrow." 

Where  an  agreement  is  under  seal,  it  is  not  competent, 
either  at  common  law  or  under  the  law  of  this  State,  to 
modify  or  change  it  by  proof  of  a  subsequent  parol  under- 
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standing"  or  agreement.  {Baltimore  and  Ohio  Railroad  Co.  v. 
Illinois  Central  Railroad  Co,  137  111.  9).  In  the  application 
of  this  rule,  it  makes  no  difference  that  the  contract  may 
be  one,  which  would  have  been  valid  without  any  seal.  In 
Hume  Bros.  v.  Taylor ^  63  111.  43,  there  was  a  contract  under 
seal  for  the  delivery  and  receipt  of  1000  head  of  hog's  of  a 
certain  weight,  and  at  a  certain  place,  and  on  a  certain 
date;  and  to  secure  it  each  party  delivered  its  note  to  a 
third  party  to  be  held  for  the  use  of  the  party,  injured  by 
a  breach  of  the  contract;  suit  was  brought  by  the  vend- 
ors, and  a  plea  was  interposed,  that  the  1000  hogs  were 
not  delivered;  to  this  plea  replications  were  filed,  stating 
that  a  new  contract  was  made  by  parol,  in  which  it  was 
agreed  that  the  plaintiffs  should  receive  a  less  number  of 
hogs;  in  that  case  we  said:  "The  common  law  rule  seems 
to  be  well  settled,  that  a  sealed  executory  contract  can 
not  be  modified  or  in  part  changed  by  parol,  so  as  to 
authorize  either  party  to  sue  upon  it,  and  the  cases  that 
support  this  doctrine  are  numerous."  In  LoocA  v.  Famum^ 
90  111.  368,  we  said:  "In  very  many,  if  not  in  most  of  the 
cases,  both  English  and  American,  in  which  the  doctrine 
under  discussion  has  been  announced,  the  contracts  would 
have  been  perfectly  valid  without  any  seal.  A  seal  was 
not  essential  in  order  to  make  the  contract  in  Hume  Bros. 
V.  Taylor,  a  valid  and  binding  contract  for  the  delivery  of 
hogs;  and  yet  the  parties  there,  as  here,  elected  to  enter 
into  a  sealed  contract."  In  Barnett  v.  Barnes,  73  111.  216, 
there  was  a  lease  under  seal,  and  it  was  sought  to  show 
by  a  verbal  agreement,  made  while  the  lessee  was  in  pos- 
session, that  the  rent  was  reduced,  but  it  was  held,  that 
it  was  not  competent  for  the  parties  to  change  the  terms 
of  the  lease  by  parol;  and  it  was  said:  "A  sealed  execu- 
tory contract  cannot  be  modified  or  in  any  part  changed 
by  parol  agreement,  so  as  to  authorize  either  party  to 
sue  upon  it." 

The  judgment  of  the  Appellate  Court  is  aflrmed. 

Judgment  affirmed. 
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Augustine  W.  Wright  et  al.  i^e^jo? 

172    313 
v.  77i  822 

George  Avery,  Admr. 

Opinion  filed  April  SI,  1898. 

1.  Waiver— mfroductngf  evidence  after  refusal  to  exclude  plaintiff^ s 
evidence  is  a  toaiver.  By  introducing  hia  evidence  the  defendant 
waives  his  former  overruled  motion  to  exclude  the  plaintifif's  evi- 
dence and  instruct  the  jury  to  find  the  defendant  not  guilty. 

2.  Tbial— peremptory  instruction  asJced  in  series  comes  too  late.  An 
instruction  directing  a  verdict  is  properly  refused  when  asked  as 
one  of  a  series  which  submits  the  case  to  the  jury  upon  the  facts, 
and  its  refusal,  in  such  case,  does  not  preserve  as  a  question  of  law 
the  sufficiency  of  the  evidence  to  sustain  a  verdict  for  the  plaintiff. 

Wright  v.  Avery,  70  111.  App.  607,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Will  county;  the  Hon.  Dorrance  Dibell,  Judge, 
presiding. 

Hill,  Haven  &  Hill,  (D arrow,  Thomas  &  Thompson, 
of  counsel,)  for  appellants. 

Reynolds*  PuRKHiSEit,  and  John  C.  Patterson,  for 
appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

The  Appellate  Court  has  affirmed  a  judgment  against 
appellants  in  an  action  on  the  case  brought  in  the  circuit 
court  of  Will  county  by  appellee,  as  administrator  of  the 
estate  of  William  Freeman,  deceased,  to  recover  damages 
for  injury  to  tile  means  of  support  of  his  next  of  kin,  ac- 
cruing to  them  by  reason  of  the  alleged  negligent  killing 
of  said  Freeman. 

Appellants  were  contractors  on  the  Sanitary  Drainage 
Canal,  and  deceased  was  killed  by  a  stone  thrown  from 
a  blast  fired  by  the  servants  of  appellants.  The  blast 
was  fired  on  section  15  of  the  canal,  and  the  deceased  was 
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working"  on  section  14  immediately  adjoining,  but  under 
the  direction  of  a  different  superintendent.  The  only 
controversy  in  the  case  is,  whether  or  not  the  proper  or 
necessary  signals  were  given  by  appellants  that  the  blast 
was  about  to  be  fired,  so  as  to  warn  persons  in  the  vicin- 
ity to  get  out  of  the  way  and  avoid  the  danger.  The  jury 
not  only  found  a  general  verdict  for  plaintiff,  but  found 
specially  that  no  signal  or  warning  of  danger  was  given. 

It  is  insisted  that  there  was  no  sufficient  evidence 
given  on  the  trial  to  support  the  verdict  and  finding  of 
the  jury,  or  the  judgment  rendered  thereon,  and  that  this 
court  should  review  the  evidence  to  determine  that  ques- 
tion. The  judgment  of  the  Appellate  Court  is  conclusive 
upon  questions  of  fact  in  cases  of  this  character,  and  the 
question  of  law  sought  to  be  raised  here  is  not,  under  the 
decisions  of  this  court,  presented  by  the  record. 

After  the  trial  court  had  overruled  the  motion  of  the 
defendants  below,  made  at  the  close  of  the  plaintiff's  evi- 
dence, to  exclude  the  evidence  and  to  instruct  the  jury 
to  find  the  defendants  not  guilty,  the  defendants  waived 
their  motion  by  introducing  testimony  on  their  behalf. 
After  the  court  had  given  to  the  jury  a  series  of  instruc- 
tions, some  at  the  request  of  the  plaintiff  and  others  at 
the  request  of  the  defendants,  submitting  the  facts  to  the 
jury  for  their  decision,  the  record  shows  that  "thereupon 
the  defendants  moved  the  court  to  further  instruct  the 
jury  as  follows:  *13.  Under  the  pleadings  and  proof  in 
this  case  the  defendants  are  entitled  to  a  verdict  of  not 
guilty  from  the  jury,  and  the  jury  will  so  find. '"  This  in- 
struction came  too  late,  and  was  properly  refused  for  that 
reason,  if  for  no  other,  and  its  refusal  does  not  present  for 
decision  the  question  sought  to  be  raised  by  appellants. 
Peirce  v.  Walters,  164  111.  560;  Vallette  v.  Bilinski,  167  id.  564. 

Minor  criticisms  have  been  made  on  a  few  other  in- 
structions, but  we  find  no  error  in  them. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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The  Edward  Hines  Lumber  Company 

V. 

Prank  Ligas. 

Opinion  filed  April  f  i,  1898, 

1.  Master  and  servant — master  must  use  reasonable  care  to  pro- 
tect servant  from  latent  defects.  A  master,  while  not  an  insurer  of  his 
servant's  safety,  is  bound  to  exercise  reasonable  care,  with  refer- 
ence to  the  appliances  of  his  business,  to  protect  his  servant  from 
Injuries  arising  from  latent  defects. 

2.  Same— dwfy  to  provide  reasonably  safe  appliances  is  personal.  The 
master's  duty  to  provide  his  servant  with  reasonably  safe  appli- 
ances and  places  for  the  work  in  which  he  is  engaged  is  personal, 
and  he  cannot  relieve  himself  from  responsibility  for  its  perform- 
ance by  delegating  it  to  another. 

3.  Same— par^t/  charged  udth  dihy  of  preparing  place  to  toork  repre- 
sents the  master.  Servants  to  whom  the  master  has  entrusted  the 
duty  of  preparing  a  place  for  other  servants  to  work  are  not,  with 
reference  to  this  particular  employment,  fellow-servants  with 
those  employees  for  whom  the  place  is  prepared. 

4.  Same— scrran^  must  take  notice  of  patent  defects.  While  a  ser- 
vant must  take  notice  of  defects  which  are  patent,  he  is  not  bound 
to  make  an  examination  for  defects,  and  he  may  act  upon  the  pre- 
sumption that  the  master  has  used  reasonable  care  in  preparing 
the  place  for  his  work,  so  as  to  make  it  reasonably  safe. 

5.  Same — uihen  master  is  liable  for  servanVs  negligence.  An  employee 
in  a  lumber  yard  entrusted  with  the  duty  of  placing  boards  in  po- 
sition for  a  scaffold  on  which  other  employees  are  to  stand  while 
handling  lumber,  must  use  reasonable  care  in  selecting  boards 
suitable  for  the  purpose,  and  the  master  is  liable  for  his  negligent 
performance  of  such  duty. 

Edward  Hines  Lumber  Co.  v.  Ldgas^  68  111.  App.  523,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Philip  Stein,  Judge, 
presiding". 

This  is  an  action,  brought  by  the  appellee  against  the 
appellant  to  recover  damages  for  a  personal  injury.  The 
injury  occurred  on  January  30, 1894.  The  appellant  owned 
a  lumber  yard  in  the  city  of  Chicago.     On  the  day  in 
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question,  appellant's  foreman  took  appellee  to  a  pile 
of  lumber  in  appellant -s  yard,  and  ordered  him  to  ascend 
to  a  scaffold  upon  the  side  of  the  pile  for  the  purpose  of 
handing-  down  lumber  therefrom.  In  obedience  to  the 
order,  appellee  climbed  up  upon  the  pile  of  lumber,  and, 
standing  upon  one  of  the  boards  projecting  therefrom  to 
support  a  scaffold,  was  precipitated  to  the  ground  by  the 
breaking  of  the  board,  and  thereby  received  the  injuries 
complained  of.  The  pile  of  lumber,  where  the  injury  oc- 
curred, was  about  thirty  feet  high.  On  one  side  of  the 
pile  were  three  boards,  projecting  therefrom,  one  at  each 
end,  and  one  in  the  middle.  These  boards  were  one  inch 
thick,  twelve  inches  wide,  and  projected  about  three  feet 
from  the  face  of  the  pile.  They  were  placed  in  this  posi- 
tion when  the  pile  was  built,  for  the  purpose  of  support- 
ing boards,  which  should  be  thereafter  placed  on  them 
along  the  face  of  the  pile,  so  as  to  form  a  scaffold.  Upon 
scaffolds  so  formed,  the  laborers  in  the  yard  would  stand 
to  hand  down  lumber  from  the  pile.  It  was  necessary, 
that  each  of  these  projecting  boards  should  be  strong 
enough  to  support,  not  only  the  weight  of  the  man  stand- 
ing upon  them,  but  of  the  boards  placed  on  them  to  form 
the  scaffold. 

The  board  which  was  broken  under  the  weight  of  the 
appellee  was  defective  by  reason  of  a  knot  therein.  This 
knot  was  in  a  portion  of  the  board  nearest  to  the  pile; 
the  knot  could  not  be  seen  from  the  bottom;  on  the  top 
of  the  board  it  was  rough.  When  lumber  is  to  be  taken 
from  a  pile,  high  enough  to  make  necessary  the  use  of 
the  scaffold,  one  man  goes  on  the  top  of  the  pile  and  one 
man  on  the  scaffold;  the  former  hands  the  pieces  of  lum- 
ber down  to  the  latter.  Appellee  entered  appellant^s 
employ  in  May,  1893,  and  continued  therein  until  the  day 
of  the  accident.  During  that  time  he  was  engaged  as  a 
laborer  about  the  yard,  handling  lumber  therein.  The 
pile  of  lumber  in  question  was  not  built  by  the  appellee, 
but  by  one  Emanuel  Rybar,  an  employe  of  the  appellant. 
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W.  B.  Keep,  (Moran,  Kraus  &  Mayer,  of  counsel,) 
for  appellant. 

Brandt  &  Hoffmann,  for  appellee. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

The  opinion  of  the  Appellate  Court,  rendered  upon 
the  decision  of  this  case,  correctly  disposed  of  the  ques- 
tions involved,  and  is  adopted  as  the  opinion  of  this  court. 
That  opinion  is  as  follows: 

"A  master  is  bound  to  the  exercise  of  reasonable  care 
with  reference  to  all  the  appliances  of  his  business,  and 
is  bound  to  protect  his  servants  from  injury  therefrom  by 
reason  of  latent  or  unseen  defects,  so  far  as  such  care  can 
do  so;  but  the  master  is  not  an  insurer  to  his  servant 
ag-ainst  injury,  and  is  only  chargeable  for  damage  hap- 
pening to  his  servant  from  defective  appliances  when 
negligence  can  properly  be  imputed  to  him.  The  servant 
is  bound  to  see  for  himself  such  risks  and  hazard  as  are 
patent  to  observation,  and  is  bound  to  exercise  in  the 
discovery  of  risks  and  hazards  such  opportunities  for  ob- 
servation, skill  and  judgment  as  he  possesses;  but  when 
the  danger  from  a  defective  appliance  is  not  patent,  the 
servant  has  a  right  to  presume  that  the  master  has  dis- 
charged his  duty,  and  that  the  appliances  of  the  business 
are  reasonably  safe  and  free  from  hazard.  Wood  on 
Master  and  Servant,  p.  680. 

"The  duty  of  the  master  to  exercise  reasonable  care 
that  the  machinery,  appliances  and  place  to  work  which 
he  supplies  to  the  servant  are  reasonably  safe,  is  a  per- 
sonal one,  and  he  cannot,  by  delegating  it  to  another, 
absolve  himself  from  liability  for  its  non-performance. 
Pullman  Palace  Car  Co.  v.  Laack,  143  111.  242. 

"Where  a  servant  is  injured  by  the  negligence  of  a 
fellow-servant  of  the  common  master,  the  master  is  not 
liable.     In  this  State,  in  order  that  one  servant  should 
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be  the  fellow-servant  of  another,  their  duties  must  be 
such  as  to  bring  them  into  habitual  association,  so  that 
they  may  exercise  a  mutual  influence  upon  each  other 
promotive  of  proper  caution.  Joliet  Steel  Co.  v.  Shields,  134 
111.  209. 

"As  in  very  many  instances,  and,  as  regards  corpora- 
tions, in  all  cases,  the  master,  through  the  instrumental- 
ity of  agents,  supplies  to  the  servant  machinery,  tools 
and  appliances,  and  provides  a  place  for  him  to  work, 
much  discussion  has  arisen,  in  cases  of  accidents  arising 
from  defective  machinery  or  appliance,  as  to  whether 
the  agent  of  the  master  by  whom  such  machinery  or  ap- 
pliance was  supplied  was  the  fellow -servant  of  the  per- 
son injured,  it  being  insisted  that  if  such  was  the  case 
the  master  should  not  be  held  liable.  In  many  instances 
the  court,  upon  its  discussion  of  the  subject,  has  come  to 
the  conclusion  that  the  agent  supplying  the  machinery 
or  appliance  was  not  a  fellow- servant  of  the  person  in- 
jured, within  the  rule  by  which  the  relation  of  fellow- 
servants  is  determined. 

"Our  attention  has  been  called  to  the  opinion  of  the 
court  in  Frazier  v.  Bed  River  Lumber  Co.  45  Minn.  235,  in 
which  the  court  says  that,  in  its  opinion,  an  important 
consideration,  often  overlooked,  is  whether  the  structure, 
appliance  or  instrument  is  one  which  has  been  furnished 
for  the  work  in  which  the  servants  are  to  be  engaged,  or 
whether  the  furnishing  and  preparation  of  it  is  itself  part 
oft  the  work  which  they  are  employed  to  perform.  If  it 
be  the  latter,  then,  the  court  goes  on  to  say,  the  master 
is  not  liable. 

"There  is  a  certain  incongruity  in  holding  that  the  duty 
to  exercise  reasonable  care  in  providing  reasonably  safe 
appliances  and  machinery  is  a  personal  one,  which  can 
not  be  delegated,  and  at  the  same  time  holding  that  if 
the  failure  to  exercise  such  reasonable  care  was  the 
neglect  of  a  fellow-servant  of  the  party  injured  then  the 
master  is  not  liable;  and  it  seems  more  correct  to  say 
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that  agents  who  are  charged  with  the  duty  of  supplying 
safe  machinery  and  appliances  are  not,  when  so  doing, 
in  the  true  sense,  to  be  regarded  as  fellow-servants  of 
those  who  are  engaged  in  the  use  of  the  same. 

"This  subject  has  received  very  intelligent  and  able 
consideration  in  Northern  Pacific  Railway  Co.  v.  Herbert y  116 
U.  S.  642,  the  conclusion  reached  being,  that  where  the 
employe  is  not  guilty  of  contributory  negligence  no  irre- 
sponsibility for  the  injury  to  him,  caused  by  the  defective 
condition  of  the  machinery  and  instruments  with  which 
he  is  required  to  work,  should  be  admitted,  except  it 
could  not  have  been  known  or  guarded  against  by  proper 
care  and  vigilance  on  the  part  of  his  employer.  The  sub- 
ject was  also  recently  carefully  considered  in  Moynihan 
V.  Hills  Co.  146  Mass.  586,  in  which  the  court  said:  *In  the 
absence  of  an  express  stipulation,  the  master  impliedly 
agrees  to  provide  and  maintain  reasonably  safe  and  suit- 
able machinery  and  appliances,  as  far  as  the  exercise  of 
proper  care  on  his  part  will  secure  them,  and  the  servant 
agrees  to  assume  all  the  ordinary  risks  of  the  business, 
and  among  them,  the  risk  of  injury  from  the  negligence 
of  his  fellow-servants.  This  obligation  which  the  master 
assumes  is  personal,  and  appertains  to  him  in  his  rela- 
tion to  the  business  as  proprietor  and  in  his  relation  to 
the  servant  as  master,  and  it  has  been  repeatedly  held 
that  he  cannot  discharge  it  by  delegating  a  performance 
of  his  duty  to  another;  *  *  *  and  if  he  employs  agents 
or  servants  to  represent  him  in  the  performance  of  this 
duty,  they  are,  to  that  extent,  agents  or  servants  for 
whose  conduct  he  is  responsible.  The  very  nature  of  the 
implied  contract  created  by  the  hiring,  whereby  he  under- 
takes to  use  proper  care  in  always  providing  safe  tools 
and  appliances,  is  inconsistent  with  his  delegation  of  the 
duty  to  a  fellow-servant  for  whose  negligence  he  is  not 
to  be  responsible.' 

"In  Lewis  v.  Seifert,  116  Pa.  St.  628-647,  the  court  said: 
'There  are  some  duties  which  the  master  owes  to  his 
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servant  and  from  which  he  cannot  relieve  himself  except 
by  performance.  Thus,  the  master  owes  to  every  employe 
the  duty  of  providing  a  reasonably  safe  place  in  which 
to  work,  and  reasonably  safe  instruments,  tools  and  ma- 
chinery with  which  to  work.  This  is  a  direct  personal 
and  absolute  obligation,  and  while  the  master  may  dele- 
gate these  duties  to  an  agent,  such  agent  stands  in  the 
place  of  his  principal,  and  the  latter  is  responsible  for 
the  acts  of  such  agent.' 

"In  Wood  on  Master  and  Servant  it  is  said  that  in  an 
action  like  the  present  the  servant,  in  order  to  recover 
for  defects  in  the  appliances  of  the  business,  is  called 
upon  to  establish  three  propositions:  First,  that  the  ap- 
pliance was  defective;  second,  that  the  master  had  notice 
thereof,  or  knowledge,  or  ought  to  have  had;  third,  that 
the  servant  did  not  know  of  the  defect,  and  had  not 
means  of  knowing  equal  to  those  of  the  master.  Wood  on 
Master  and  Servant,  sec.  414;  Goldie  v.  Werner,  151  111.  551. 

"In  the  present  case  the  jury  has  found  all  of  these 
propositions  for  appellee.  As  to  the  first,  it  is  clear  that 
the  appliance  was  defective.  Did  the  master  have  notice 
thereof?  The  defect  was  one  which  could  have  been  dis- 
covered upon  examination  with  a  view  to  ascertaining 
whether  the  board  which  broke  was  suitable  for  the  pur- 
pose for  which  it  was  used.  Was  the  defect  patent?  Was 
it  such  that  appellee,  by  the  exercise  of  ordinary  care  for 
his  own  safety  in  the  discharge  of  his  duty  to  appellant, 
would  have  discovered?  As  to  this,  it  must  be  borne  in 
mind  that  while  the  servant  must  take  notice  of  things 
that  are  patent,  he  is  not  bound  to  make  an  examination 
for  defects,  but  has  a  right  to  act  upon  the  presumption 
that  the  master  has  discharged  his  duty  to  exercise  rea- 
sonable care  to  see  that  the  appliance  is  reasonably  safe 
for  the  use  to  which  it  is  to  be  put.  Appellee  was  bound 
not  only  to  take  notice  of  what  was  patent,  but  to  ex- 
ercise ordinary  care  for  his  own  safety,  while  appellant 
was  bound  to  exercise  reasonable  care  in  selecting  the 
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materials  out  of  which  the  scaffold  upon  which  appellee 
was  told  to  go,  was  constructed. 

"Upon  an  examination  of  the  record  we  cannot  say 
that  the  jury  was  wrong"  in  finding,  as  it  did,  that  the  de- 
fect in  the  board  which  broke  was  not  so  patent  that  ap- 
pellee should  have  taken  notice  of  it,  or  that,  when  told 
to  make  use  of  the  same,  appellee  failed  to  exercise  ordi- 
nary care  by  not  examining  the  board  to  see  if  it  was 
defective.  Under  the  rule  that  the  servant  has  a  right 
to  presume  that  the  master  has  discharged  his  duty  of 
exercising  reasonable  care  to  see  that  the  appliances  sup- 
plied are  reasonably  safe  for  the  use  to  which  they  are 
to  be  put,  the  servant  is  not  bound  to  look  for  defects 
which  are  not  patent  to  a  man  of  his  intelligence,  knowl- 
edge and  experience.     Ooldie  v.  Werner^  50  111.  App.  297. 

"We  cannot  say  that  the  jury  was  wrong  in  refusing 
to  find  that  the  opportunity  of  appellee  for  ascertaining 
the  defect  in  this  board  was  equal  to  that  of  the  appel- 
lant. The  board  was  selected  by  appellant,  put  in  its 
place  to  be  used  as  a  part  of  the  scaffold  by  his  agents, 
who,  when  they  did  this,  were  not,  in  so  doing,  fellow- 
servants  of  appellee. 

"Whether  the  men  who  constructed  this  platform  were 
fellow-servants  of  appellee  as  regards  matters  other  than 
the  supplying  of  machinery,  appliances  or  place  to  work, 
is  a  question  which  in  this  case  we  do  not  think  we  are 
called  upon  to  answer.  Nor  need  we  discuss  what  the 
liability  of  appellant  would  have  been  had  appellee  been 
one  of  those  by  whom  this  scaffold  was  erected.  In  such 
case,  it  may  be  that  appellee's  opportunities  for  knowing 
the  character  of  the  material  entering  into  the  composi- 
tion of  this  scaffold  would  have  been  equal  to  those  of 
appellant,  and  that  thus,  having  notice  of  the  defect,  he 
could  not  recover  for  an  injury  caused  thereby.  It  seems 
clear  that  appellee  did  not  assist  in  constructing  this 
platform,  and  while  it  is  true,  as  argued,  that  in  the  use 
thereof  it  was  expected  that  boards  would  be  laid  along 
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upon  the  projecting-  boards  one  of  which  broke,  we  do 
not  see  that  appellee,  being^  told  to  climb  up  as  he  did, 
could  in  the  first  instance'  have  placed  these  other  boards 
without,  before  that,  resting  his  weight  upon  one  of  the 
projecting  boards. 

"The  jury  was  fairly  instructed,  so  that  we  find  in  the 
record  no  error  warranting  a  reversal  of  the  judgment  of 
the  Superior  Court,  and  it  is  affirmed." 

For  the  reasons  stated  in  the  foregoing  opinion,  the 
judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


The  Argyle  Company 

V. 

The  South  Park  Commissioners.     ' 

Opinion  filed  Aptil  £1,  1898. 

Thia  case  involves  the  same  questions  determined  in  Bass  v. 
South  Park  Comrs.  171  111.  370,  and  Aldis  v.  South  Park  Comrs.  id.  424, 
and  the  decisions  in  those  cases  control  this. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  countj^; 
the  Hon.  Thomas  G.  Windes,  Judge,  presiding. 

Johnson  &  Morrill,  for  plaintiff  in  error. 

Green,  Bobbins  &  Honore,  for  defendants  in  error. 

Per  Curiam:  This  case  involves  the  same  questions 
raised  and  decided  in  Aldis  v.  South  Park  Comrs.  171  111. 
424,  and  Bass  v.  South  Park  Comrs.  id.  370,  and  the  ruling* 
in  those  cases  must  control  here.  For  the  reasons  stated 
in  the  cases  cited  the  judgment  of  the  circuit  court  will 
be  affirmed.  Judgment  affirmed. 
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Thomas  E.  Minkler  et  aL 

John  R.  Simons,  Admr.  et  aL 

Opinion  filed  April  21, 1898. 

1.  Equity— e^ii!/'/ki8  jurisdiction  to  construe  will  if  trust  is  created, 
A  will  clothing  the  executor  with  power  to  sell  real  estate  and 
distribute  the  proceeds  in  a  manner  pointed  out  by  the  will,  diflFer- 
ent  from  that  provided  in  the  Statute  of  Descent,  creates  a  trust, 
and  any  one  included  in  the  distribution  may  call  upon  a  court  of 
equity  to  construe  the  will  and  enforce  the  trust. 

2.  Same — equity  will  not  entertain  hill  to  construe  vnll  where  only  legal 
titles  are  involved.  Equity  will  not  assume  jurisdiction  for  the  pur- 
pose of  construing  a  will,  where  only  legal  titles  are  involved  and 
no  relief  other  than  a  declaration  of  such  titles  is  asked. 

3.  Samf:— equity  may  construe  will  without  divesting  county  court  of 
jurisdiction.  Equity  may  construe  a  will,  and  determine  the  rights 
of  the  parties  in  the  distribution  of  trust  funds  in  the  hands  of  the 
administrator  with  the  will  annexed,  without  divesting  the  county 
court  of  its  jurisdiction  over  the  settlement  of  the  estate. 

4.  Wills— testator  is  presumed  to  have  intended  to  dispose  of  his  entire 
property.  Courts  will  adopt  any  reasonable  construction  of  a  will 
consistent  with  its  terms,  so  as  to  give  it  effect  to  dispose  of  the 
testator's  entire  property,  rather  than  hold  that  it  was  his  inten- 
tion to  die  intestate  as  to  part  thereof. 

5.  Same— courts  cannot  supply  testator^ s  omission  to  dispose  ofpropeiiy. 
Courts  will  hold  that  a  portion  of  the  testator's  estate  is  intestate 
property  where  there  is  nothing  from  which  an  intention  to  dis- 
pose of  the  same  can  be  inferred. 

6.  Same — effect  of  revocation  of  devise  to  one  of  several  tenants  in  com^ 
num.  Where  a  testator  devises  property  to  several  of  his  children 
as  tenants  in  common,  and  subsequently  revokes  the  devise  as  to 
one  without  disposing  of  the  share  revoked,  such  share  does  not 
pass  to  the  other  devisees,  but  descends  as  intestate  property. 

Cartwright,  J.,  dissenting. 

MinJder  v.  Simons,  71  111.  App.  462,"  re  versed. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Kendall  county;  the  Hon.  C.  W.  Upton,  Judge, 
presiding. 

A.  M.  Beaupre,  and  C.  I.  McNett,  for  appellants. 
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Samuel.  J.  Lumb ard,  J.  Ivor  Montgomery,  and  P.  G. 
Hawley,  for  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

■"  This  was  a  bill  in  equity  brought  by  the  appellants, 
for  the  purpose,  as  claimed  in  the  argument,  of  obtaining 
a  construction  of  the  will  of  Smith  G.  Minkler,  deceased, 
and  also  to  compel  a  sale  of  the  lands  devised  by  the  will 
and  a  division  of  the  proceeds.  A  hearing  was  had  on 
the  bill  and  answer,  no  evidence  having  been  introduced 
except  the  will,  and  on  the  hearing  the. court  entered  a 
decree  dismissing  the  bill.  On  appeal  to  the  Appellate 
Court  the  decree  was  affirmed. 

It  appears  from  the  bill  and  answer  that  Smith  G. 
Minkler  died  testate  on  the  third  day  of  June,  1895,  leav- 
ing a  widow,  Sarah  Ann  Minkler,  and  three  children, 
Thomas  E.  Minkler,  (the  complainant,)  and  Susanna  Si- 
mons and  Florence  C.  Andrews.  The  testator,  at  the  time 
of  his  death,  owned  a  farm  in  Kendall  county  consisting 
of  191  acres.  The  first  clause  of  the  will  names  the  ex- 
ecutor. In  the  second  clause  the  testator  devises  all  his 
personal  property  to  his  wife.  In  the  third  clause  the 
testator  gives  his  wife  the  income  of  his  real  estate  dur- 
ing her  life,  and  following  the  bequest  for  life  is  this  pro- 
vision: "And  after  her  death  the  same  shall  go  to  and 
be  divided  among  my  following  named  children,  equally, 
share  and  share  alike,  to-wit:  Susanna  Simons,  wife  of 
John  Simons,  Thomas  E.  Minkler  and  Florence  Minkler, 
to  have  and  to  hold  the  same  to  them  and  each  of  them, 
their  heirs  and  assigns  forever."  The  fourth  clause  of  the 
will  authorizes  the  executor  to  sell  the  real  estate  before 
the  death  of  the  wife,  if  she  thinks  best,  and  contains  this 
provision:  "And  in  case  my  said  real  estate,  or  any  part 
thereof,  shall  not  be  sold  before  the  death  of  my  said 
wife,  I  do  hereby  confer  the  same  power  of  sale  upon  the 
surviving  executor,  or  administrator  with  the  will  an- 
nexed, as  the  case  may  be,  and  with  the  direction  that 
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he  shall,  as  soon  as  may  be  consistent  with  the  interest 
of  my  said  estate,  sell  all  my  remaining-  real  estate,  and 
divide  the  proceeds  of  stich  sale,  after  paying  expenses 
thereof,  equally  between  my  said  children,  share  and 
share  alike,  taking"  into  consideration  any  advancements 
that  may  have  been  made  to  them,  or  either  of  them,  as 
aforesaid." 

The  testator,  after  the  execution  of  the  will,  added  a 
codicil  thereto,  as  follows:  "Now,  therefore,  I  do  revoke 
and  declare  null  and  void  so  much  of  my  last  will  and 
testament,  and  the  conditions  of  the  same,  as  relates  to 
my  son,  Thomas  E.  Minkler.  It  is  now  my  will  and  de- 
sire, after  my  decease  and  final  settlement  of  my  estate, 
that  the  said  Thomas  B.  Minkler  shall  receive  ($1200) 
twelve  hundred  dollars." 

The  will  and  codicil  were  probated  in  the  county  court 
of  Kendall  county  on  June  19, 1895.  The  widow  died  on 
November  7, 1895.  No  part  of  the  land  was  sold  in  her 
lifetime  and  no  part  of  the  land  has  been  sold  since  her 
death.  The  bill  prays  "that  said  John  R.  Simons,  admin- 
istrator with  the  will  annexed  of  the  estate  of  Smith  G. 
Minkler,  deceased,  may  be  decreed  by  the  court  to  sell 
said  premises  in  the  manner  in  said  will  provided,  within 
a  short  day  to  be  fixed  by  the  court,  and  divide  the  pro- 
ceeds of  said  sale,  after  deducting  the  expense  thereof, 
among  the  parties  entitled  thereto,  viz. :  that  he  first  pay 
to  complainant,  Thomas  E.  Minkler,  the  sum  of  $1200,  and 
that  he  divide  the  balance  as  follows,  viz. :  that  he  pay  to 
complainant,  Thomas  E.  Minkler,  one-ninth  part  thereof; 
that  he  pay  to  said  Florence  C.  Andrews  four-niatli  parts 
thereof,  and  that  he  pay  to  Susanna  Simons  four-ninth 
parts  thereof." 

It  is  first  contended  that  legal  rights,  only,  are  in- 
volved, and  a  court  of  equity  had  no  jurisdiction  to  con- 
strue the  will.  We  think  the  law  is  well  settled,  where 
no  trust  is  created  neither  the  heir  nor  the  devisee  who 
claims  only  a  legal  title  in  the  estate  will  be  permitted 
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to  come  into  a  court  of  equity  for  the  purpose  of  obtain- 
ing- a  judicial  construction  of  the  provisions  of  the  will. 
In  other  words,  where  only  purely  legal  titles  are  in- 
volved and  no  other  relief  is  asked,  equity  will  not  as- 
sume jurisdiction  to  declare  such  leg-al  titles,  but  will 
remit  the  parties  to  their  remedies  at  law,  as  declared  in 
Sti-ubher  v.  Belsey,  79  111.  308,  and  cases  there  cited.  The 
same  doctrine  is  declared  in  Whitman  v.  Fisher^  74  111.  147. 
Where,  however,  a  trust  is  involved  a  different  rule  pre- 
vails. If  a  trust  is  reposed  in  the  executors  the  aid  of 
a  court  of  equity  may  be  invoked  to  direct  the  manage- 
ment or  execution  of  the  trust.  {Whitman  v.  Fisher ^  supra; 
1  Redfield  on  Wills,  438;  Bowers  v.  Smith,  10  Paige,  193; 
Pomeroy's  Eq.  Jur.  sec.  1156.)  Here  the  executors  were 
clothed  with  power  to  sell  the  real  estate  belonging  to 
the  testator  at  the  time  of  his  death,  and,  upon  making 
sale,  distribute  the  proceeds  in  the  mode  pointed  out  in 
the  will,  different  from  the  disposition  provided  by  the 
Statute  of  Descents.  A  trust  was  therefore  created,  and 
any  one  interested  in  the  distribution  of  the  trust  prop- 
erty had  the  right  to  invoke  the  aid  of  a  court  of  equity 
to  obtain  a  construction  of  the  will  and  enforce  the  trust 
as  provided  therein. 

It  is,  however,  said,  the  question  involved  is  one 
purely  for  the  county  court,  where  letters  were  granted 
to  settle  the  estate.  We  recognize  the  doctrine,  to  its 
fullest  extent,  that  courts  of  equity  will  not,  except  in 
extraordinary  cases,  supersede  probate  courts  in  the  ad- 
ministration of  estates.  But  this  bill  was  not  filed  for 
the  purpose  of  having  a  court  of  equity  assume  jurisdic- 
tion over  the  settlement  of  the  estate  of  Smith  G.  Mink- 
ler,  deceased,  and  Grain  v.  Kennedy,  85  111.  340,  and  other 
like  cases,  have  no  bearing  on  this  case.  Here  was  a 
controversy  in  regard  to  the  construction  of  a  will  and 
the  distribution  of  trust  funds  in  the  hands  of  the  admin- 
istrator with  the  will  annexed,  and  a  proper  disposition 
of  the  case  will  not  take  the  estate  out  of  the  hands  of 
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the  county  court,  but  when  the  will  is  construed  and  the 
rights  of  the  parties  determined  the  settlement  of  the    ' 
estate  can  proceed  in  the  county  court.  • . 

We  now  come  to  the  main  question  in  controversy 
between  the  parties,  and  that  is,  whether  the  testator, 
by  his  will  and  codicil,  disposed  of  all  of  his  estate  or 
only  a  part.  It  is  contended  on  the  one  hand  that  the 
testator  intended  to  and  did  dispose  of  his  entire  estate, 
while  on  the  other  hand  it  is  claimed  that  one -third  of 
the  estate  was  not  disposed  of,  and  that  it  must  be  held 
to  be  intestate  property.  Where  a  person  makes  a  will 
it  will  be  presumed  that  he  intended  to  dispose  of  his 
entire  estate,  and  the  instrument  will  be  so  construed 
unless  such  presumption  is  clearly  rebutted  by  its  pro- 
visions or  there  is  evidence  to  the  contrary.  {Hayward 
V.  Loper,  147  111.  41.)  Indeed,  courts  will  adopt  any  rea- 
sonable construction  of  a  will  consistent  with  its  terms, 
so  as  to  give  it  effect  to  dispose  of  the  testator's  entire 
property,  rather  than  to  hold  an  intention  on  the  part 
of  the  testator  to  die  testate  as  to  a  portion  of  his  prop- 
erty and  intestate  as  to  another  portion..  Scqfield  y,Olcott, 
120  111.  362. 

The  original  will  was  executed  on  the  25th  day  of  May, 
1875,  and  under  the  second  clause  all  the  personal  prop- 
erty was  devised  to  the  wife  of  the  testator.  As  there  was 
no  change  made  in  this  provision  by  the  codicil  there  is 
therefore  no  question  in  regard  to  the  personal  property. 
Under  the  original  will,  as  has  been  seen,  the  real  estate, 
after  the  death  of  tbe  wife,  was  to  be  sold  and  the  pro- 
ceeds divided  equally  among  the  three  children,  Susanna 
Simons,  Thomas  E.  Minkler  and  Florence  Minkler,  share 
and  share  alike.  So  far,  therefore,  as  the  original  will  is 
concerned  the  testator  left  no  intestate  property,  and  the 
persons  to  whom  the  property  was  devised  and  the  man- 
ner of  distribution  were  made  so  plain  by  the  will  that 
there  was  no  room  for  controversy.  The  testator,  how- 
ever, on  the  18th  day  of  May,  1892,  added  a  codicil  to  his 
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will,  in  which  he  revoked  the  will  in  so  far  as  any  pro- 
vision had  been  made  for  his  son,  Thomas  E.  Minkler, 
and  in  the  codicil  provided  that  after  the  testator's  de- 
cease, on  final  settlement  of  his  estate,  Thomas  should 
receive  $1200.  The  codicil  made  no  change  in  regard  to 
the  one-third  of  the  property  which  had  been  devised 
to  Susanna  Simons,  nor  was  any  change  made  in  regard 
to  the  one-third  devised  to  Florence  Minkler,  but  as  to 
the  other  one-third  which  had  been  devised  to  Thomas 
no  disposition  was  made.  The  testator  merely  revoked 
that  part  of  the  will  in  which  the  one-third  was  given 
to  Thomas,  but  made  no  provision  whatever  where  that 
one-third  should  go.  No  doubt  the  fact  that  the  testator 
made  no  provision  for  the  disposition  of  that  one-third 
was  an  oversight  of  the  person  who  drafted  the  codicil, 
but  the  court  has  no  power  to  remedy  the  difficulty. 

Tl^e  question  then  to  be  determined  is,  what  becomes 
of  the  one-third  devised  originally  to  the  testator's  son, 
Thomas?  The  will  and  codicil  make  no  provision  what- 
ever for  its  distribution.  Neither  the  will  nor  the  codicil 
contains  a  single  word  on  the  subject.  There  is,  there- 
fore, nothing  to  warrant  a  presumption  of  an  intention 
on  the  part  of  the  testator  to  make  a  disposition  of  the 
revoked  share  of  the  estate,  except  as  to  the  sum  of  f  1200. 
However  reluctant  courts  may  be  to  hold  that  a  portion 
of  the  property  of  a  testator  shall  be  regarded  as  intes- 
tate property,  they  cannot  do  otherwise  where,  as  in  this 
case,  there  is  nothing  to  show  an  intention  on  the  part 
of  the  testator  to  dispose  of  the  property.  Where  a  tes- 
tator devises  to  three  of  his  children  property  as  tenants 
in  common,  and  subsequently  revokes  the  devise  as  to 
one  and  makes  no  disposition  whatever  of  the  share  re- 
voked, such  share  will  not  go  to  the  other  two,  but  it  will 
descend  as  provided  in  the  Statute  of  Descent.  {Ramsey 
V.  ShelmerdiJie,  L.  R.  1  Eq.  129;  Cummings  v.  Bmmbally  120 
Mass.  552;  Ch'eswillv.Cheslyny  2  Edw.  123;  Mason  v.  Trustees 
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Methodist  Churchy  12  C.  K  Green,  47;  Floyd  v.  Baker,  1  Paige, 
480.)  It  will  be  remembered  that  the  testator,  in  the  codi- 
cil, did  not  attempt  to  change  or  modify,  in  any  manner 
whatever,  the  bequests  made  to  the  two  daughters,  Su- 
sanna Simons  and  Florence  Minkler.  They,  therefore, 
each  take  one-third  of  the  proceeds  of  the  real  estate 
after  deducting  the  expenses,  as  declared  in  the  fourth 
clause  of  the  will.  As  to  the  other  one- third,  $1200  of 
that  is  devised  to  Thomas  E.  Minkler,  and  the  remainder, 
whatever  it  may  be,  is  intestate  property,  and  will  de- 
scend to  the  three  children  of  the  testator,  each  taking 
one- third  thereof. 

The  judgment  of  the  Appellate  and  circuit  courts  will 
be  reversed  and  the  cause  will  be  remanded  to  the  cir- 
cuit court,  with  directions  to  enter  a  decree  in  conformity 

to  the  views  herein  expressed. 

Reversed  and  remanded. 

Mr.  Justice  Cartwright,  dissenting. 


The  Hyde  Park  Thomson-Houston  Light  Company 

V. 

Esther  L.  Brown  et  al. 
Opinion  filed  April  £1^  ti98. 

1.  Easements — when  an  easement  does  not  pass  hy  implication.  An 
easement  which  is  not  apparent,  of  which  the  grantor  has  not 
made  use  and  of  which  he  has  no  information,  does  not  pass  in  his 
deed  by  implication. 

2.  Same— release  by  mortgagee  does  not  release  easements  created  by 
mortgagor.  A  release  by  a  mortgagee  of  part  of  the  mortgaged" 
premises,  "with  all  the  appurtenances  and  privile^ges  thereunto 
belonging,**  does  not  release  an  easement  of  right  of  way  over  the 
remaining  portion  of  the  mortgaged  tract,  which  the  mortgagor 
had  created  against  himself,  without  the  knowledge  or  consent  of 
the  mortgagee,  on  conveying  the  portion  so  released. 

Hyde  Park  T.-H.  LigfU  Co.  v.  Brown,  69  111,  App.  582,  affirmed. 
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Appeal,  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Elbridge  Hanecy, 
Judg^e,  presiding. 

W.  S.  Johnson,  (J.  S.  Cummins,  of  counsel,)  for  ap- 
l^ellant. 

Wilson,  Moore  &  McIlvaine,  for  appellees. 

Per  Curiam:  The  statement  of  facts  and  the  opinion 
of  the  Appellate  Court  for  the  First  District,  by  Water- 
man, J.,  are  as  follows: 

"On  June  24, 1890,  for  the  consideration  of  $20,000,  Es- 
ther L.  Brown  sold  and  transferred  to  James  W.  Johnson 
lots  12  and  13,  in  block  17,  in  Hyde  Park,  in  the  county 
of  Cook  and  State  of  Illinois,  the  area  covered  by  said 
two  lots  having  a  south  frontage  on  Fifty-third  street, 
next  east  of  and  adjoining  the  right  of  way  of  the  Hlinois 
Central  railroad.  At  the  time  of  the  conveyance  Johnson 
paid  on  account  of  the  purchase  price  the  sum  of  $7333.34 
and  gave  to  Mrs.  Brown  his  two  notes  for  the  balance 
thereof,  and  to  secure  the  payment  of  the  said  notes  said 
Johnson  delivered  to  said  Richard  S.  Thompson,  trustee, 
a  deed  of  trust  dated  June  24,  1890,  conveying  the  said 
lots  12  and  13,  which  deed  of  trust  is  now  being  fore- 
closed. On  June  25,  1800,  James  W.  Johnson  and  wife 
sold  and  conveyed  to  the  Thomson-Houston  Electric  Com- 
pany the  north  seventy  feet  of  said  lots  12  and  13,  and  a 
rififht  of  way  ten  feet  wide  over  and  along  the  east  side 
of  lot  13  not  conveyed.     *    *    * 

"On  March  30,  1891,  the  Thomson-Houston  Electric 
Company  sold  and  conveyed  to  the  Hyde  Park  Thomson- 
Houston  Light  Company  the  north  seventy  feet  of  lots  12 
and  13;  also  the  said  right  of  way  ten  feet  wide  over  and 
along  the  east  side  of  said  portion  of  lot  13,  which  is  still 
owned  by  James  W.  Johnson.  The  deed  contained  the 
further  provision  that  the  part  of  the  lots  not  conveyed 
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should  be  resorted  to  primarily  for  the  satisfaction  of 
Mrs.  Brown's  trust  deed.  The  ri^ht  of  way  seems  not  to 
have  been  used  at  any  time.  On  January  3, 1891,  $3666.66 
was  paid  by  Mr.  Johnson  to  Mrs.  Brown,  and  Richard  S. 
Thompson,  trustee,  executed  and  delivered  to  said  James 
W.  Johnson  a  release  deed,  releasing-  the  said  north  seventy 
feet  of  lots  12  and  13,  together  with  all  the  appurtenances 
and  privileges  thereunto  belonging  or  appertaining.  All 
of  the  deeds  and  release  deeds  are  duly  acknowledged 
and  recorded. 

"Immediately  after  the  purchase  of  the  north  seventy 
feet  of  said  lots  by  the  Thomson-Houston  Electric  Com- 
pany it  commenced  the  erection  of  a  large  electric  light 
plant,  and  completed  the  same  about  the  month  of  De- 
cember, 1890,  and  furnished  lights  to  the  public  gener- 
ally. Mrs.  Brown  continued  to  live  in  her  old  homestead, 
located  upon  a  portion  of  one  of  the  lots  not  conveyed  by 
Johnson,  until  at  some  time  in  November,  1890.  The  north 
seventy  feet  of  the  said  lots  is  bounded  on  the  west  by 
the  Illinois  Central  railroad,  on  the  north  and  east  by 
improved  lands  of  Mr.  Porter  and  Mr.  Gray,  and  on  the 
south  by  the  south  eighty  feet  of  said  lots  12  and  13,  which 
is  still  owned  by  said  James  W.  Johnson.  The  appellant, 
the  Hyde  Park  Thomson-Houston  Light  Company,  and  its 
predecessors  in  title,  do  not,  and  so  far  as  appears  never 
have,  owned  any  lands  adjoining  the  said  lots  12  and  13. 

"The  prayer  of  the  complainant's  bill  in  this  cause  is 
that  the  mortgage  given  by  Johnson  to  secure  Mrs.  Brown 
be  foreclosed,  and  that  the  south  eighty  feet  of  said  lots 
12  and  13  shall  be  sold  at  foreclosure  sale.  Complainant 
claims  that  if  appellant,  Hyde  Park  Thomson-Houston 
Light  Company,  has  any  right  of  way  over  said  portion 
of  the  south  eighty  feet  of  said  lots,  such  right  is  subor- 
dinate to  the  lien  of  the  said  trust  deed  and  should  be 
divested  by  a  sale  under  said  trust  deed,  and  that  the 
property  now  covered  by  said  trust  deed  should  be  sold 
as  is  provided  in  the  decree. 
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"The  contention  of  appellant  is:  First,  that  Mrs.  Brown 
agreed  to  release  not  only  the  north  seventy  feet  of  said 
lots  12  and  13,  but  to  release  the  east  ten  feet  of  lot  13 
conveyed  by  James  W.  Johnson  to  the  Thomson-Houston 
Electric  Company  for  a  right  of  way;  second,  that  by  the 
terms  of  said  release  it  does  release  the  east  ten  feet  of 
lot  13;  third,  that  when  the  north  seventy  feet  was  re- 
leased Mrs.  Brown  impliedly  released  the  east  ten  feet  of 
lot  13,  as  opened  by  Johnson  as  a  street  or  right  of  way, 
that  right  of  ingress  and  egress  might  be  secured;  fourth, 
that  as  the  north  seventy  feet  is  so  situated  that  there 
is  no  access  except  over  the  remaining  portion  of  lots  12 
and  13  or  land  of  a  stranger,  a  right  of  way  passes  as  a 
way  of  necessity,  and  such  right  is  not  subordinate  to  the 
lien  of  the  mortgage,  and  that  said  right  shall  continue 
so  long  as  the  necessity  exists,  because  Mrs.  Brown  has 
conveyed  all  her  rights  in  the  north  seventy  feet,  and 
cannot  compel  the  owner  to  trespass  upon,  or  take  by 
statute,  or  purchase  lands  of  a  stranger,  for  the  purposes 
of  a  way;  fifth,  as  James  W.  Johnson  conveyed  an  inter- 
est in  the  east  ten  feet  of  lot  13,  which  interest  is  now 
owned  by  the  appellant,  the  property  should  be  sold  in 
inverse  order  of  alienation, — that  is,  the  said  east  ten  feet  * 
should  be  sold  last  and  the  remainder  of  the  property  sold 
first,  because  if  it  is  sold  as  a  whole,  then  the  appellant 
would  be  deprived  of  his  right  of  redemption. 

"The  controversy  in  this  case  turns  upon  the  effect, 
considering  the  circumstances  under  which  it  was  made, 
of  the  release  deed  executed  by  Richard  S.  Thompson  of 
the  north  seventy  feet  of  lots  12  and  13,  together  with  all 
the  appurtenances  and  privileges  thereunto  belonging  or 
appertaining.  At  this  time  Mrs.  Brown  was  under  no 
obligation  to  do  anything  to  aid  appellant  in  obtaining  or 
perfecting  a  claim  to  a  right  of  way  over  lots  12  or  13  to 
Fifty -third  street.  Her  conveyance  to  Johnson,  through 
which  appellant  derived  title  to  the  north  seventy  feet 
of  these  lots,  was  of  the  entire  lots.    Her  purchase  money 
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mortgage  from  Johnson  covered  the  property  she  con- 
veyed. She  was  in  nowise  responsible  for  his  conveyance 
of  the  north  seventy  feet  of  this  property  or  of  a  right 
of  way  along  the  east  side  of  lot  13,  and  her  rights  as  a 
mortgagee  were  not  diminished  thereby.  Under  these  cir- 
cumstances she  consented  to  the  execution  by  the  trustee 
of  the  release  deed,  stating  that  thereby  was  released 
*the  north  seventy  feet  of  lots  12  and  13,  (this  release  in 
no  manner  to  affect  the  lien  of  said  trust  deed  upon  the 
remainder  of  the  premises  therein  described,)  *  *  * 
together  with  all  the  appurtenances  and  privileges  there- 
unto belonging  or  appertaining.'  If  her  intention  and 
the  understanding  of  Mr.  Johnson  was  that  the  release 
should  be  not  only  of  the  north  seventy  feet  of  these  lots 
but  of  a  right  of  way  over  the  south  eighty  feet  of  lot  13, 
it  is  difficult  to  see  why  such  intention  was  not  plainly 
and  unequivocally  expressed  in  the  release. 

"The  master  and  the  court  below  found  that  Mrs. 
Brown  had,  when  she  authorized  the  execution  of  the  re- 
lease deed,  neither  knowledge  nor  information  that  any 
right  of  way  was  claimed  across  the  south  eighty  feet 
of  lots  12  and  13.  No  such  right  of  way,  appurtenance 
or  privilege,  was  apparent.  It  would  therefore,  as  the 
master  found,  be  a  fraud  upon  Mrs.  Brown  to  construe 
the  release  to  be  what  is  not  expressed  therein,  and  was 
never  intended  by  her  or  the  trustee.  The  use  of  the 
words  *with  all  appurtenances,'  is  not  necessary  in  order 
that  easements  pass  with  a  grant  of  the  estate  to  which 
they  are  attached,  ilngals  v.  Plamondon,  75  111.  118;  Morri- 
son V.  King^  62  id.  30.)  An  easement  which  is  not  appar- 
ent, of  which  the  grantor  has  not  made  use  and  of  which 
he  has  no  information,  does  not  pass  by  an  implication. 
(Ingals  v.  PlamondoUy  75  111.  118.)  The  release  by  a  mort- 
gagee of  certain  described  premises  will  not  be  construed 
as  a  release  of  the  mortgage  upon  other  portions  of  the 
estate  in  which  the  mortgagor  has,  without  the  consent 
of  the  mortgagee,  seen  fit  to  create,  as  against  himself, 
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an  easement  as  an  appurtenance  to  the  lands  described  in 
the  release.     Harlow  v.  Whitcher,  136  Mass.  553-554. 

"The  case  at  bar  is  essentially  variant  from  Smith  v. 
Heath,  102  111.  130,  in  which  the  mortgagee  is  found  to 
have  co-operated  with  the  mortgagor  in  inducing  the  pur- 
chase of  lots  under  an  implied  understanding  that  a  park 
should  forever  remain  appurtenant  thereto.  Mrs.  Brown 
had  no  part  in  and  derived  no  profit  from  the  creation 
of  the  alleged  necessity  for  appellant  to  have  a  right  of 
access  to  Fifty-third  street. 

"The  decree  properly  directs  a  sale,  first,  of  the  prem- 
ises retained  by  the  mortgagoi ,  and  then  of  the  remain- 
ing premises  in  the  inverse  order  of  alienation,  with  the 
following  provisions:  *If  the  aggregate  amount  bid  for 
the  said  lands  so  offered  in  severalty  shall  be  insufficient 
to  satisfy  this  decree,  then  the  said  master  shall  offer 
for  sale  said  lots  twelve  (12)  and  thirteen  (13)  (except  the 
north  seventy  (70)  feet  thereof)  together  as  one  parcel, 
with  all  easements  and  all  rights  and  all  claims  therein  of 
said  defendants,  and  of  all  persons  claiming  under  them, 
save  only  the  right  of  redemption  provided  by  law;  and 
if  the  amount  bid  for  the  said  lands  so  offered  together 
shall  exceed  the  aggregate  of  the  amounts  bid  for  said 
lands  when  offered  in  severalty,  as  above  provided,  then 
said  master  shall  sell  said  lands  together.'  In  this  there 
was  no  error.     Iglchart  v.  Crane,  42  111.  2G1. 

"The  decree  of  the  circuit  court  is  affirmed." 

A  careful  consideration^  of  the  facts  in  this  case  in- 
duces us  to  concur  with  the  Appellate  Court,  and  its 
opinion  is  adopted  as  the  opinion  of  this  court,  and  the 
judgment  of  the  Appellate  Court  for  the  First  District  is 
affirmed.  Judgment  affirmed. 
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The  Union  Insurance  Company 

V. 

Marjorie  H.  Crosby,  Admx. 

Opinion  filed  April  21^  1898. 

1.  Pracjtice — motion  for  neio  trial,  in  case  tried  without  a  fury ,  is  not 
an  exception  to  judgment.  A  motion  for  new  trial,  in  a  case  tried 
without  a  jury,  in  which  no  propositions  of  law  were  submitted  or 
exception  taken  to  the  judgment,  and  to  the  denial  of  which  motion 
no  exception  was  taken,  does  not  operate  as  an  exception  to  the 
judgment  so  as  to  preserve  errors  of  law  for  review,  notwithstand- 
ing the  motion  is  not  necessary  in  such  a  case. 

2.  Appeals  and  errors — when  alleged  error  in  admitting  improper 
evidence  will  not  be  considered.  Alleged  error  in  admitting  certain 
improper  testimony  contained  in  depositions  will  not  be  considered 
on  appeal,  where,  though  the  depositions  in  the  transcript  show  in- 
formal objections  or  exceptions,  the  record  fails  to  show  that  the 
objections  were  made  to  the  court  and  its  ruling  obtained  thereon, 
or  that  there  was  any  motion  to  suppress  the  depositions. 

Union  Ins.  Co.  v.  Crosby,  70  111.  App.  129,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  E.  F.  Dunne,  Judge, 
presiding^.  ^ 

Hamilton  &  Stevenson,  (Hood  Gilpin,  and  Adel- 
BERT  Hamilton,  of  counsel,)  for  appellant. 

W.  E.  Hughes,  (Thomas  L.  Humphreville,  and  D.  J. 

Schuyler,  of  counsel,)  for  appellee. 

« 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  an  action  of  assumpsit* brought  by  appellant 
in  the  circuit  court  of  Cook  county,  wherein  a  jury  was 
waived  and  a  trial  had  before  the  court,  and  a  judgment 
was  rendered  for  the  defendant.  The  Appellate  Court 
has  affirmed  that  judgment. 
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There  were  no  propositions  to  be  held  as  law  in  the 
decision  of  the  case  submitted  to  the  trial  judge,  and  no. 
exceptions  taken  to  the  judgment.  A  motion  for  a  new 
trial  was  made,  but  no  exception  taken  to  the  decision 
of  the  court  in  overruling  that  motion.  Counsel  for  ap- 
pellant contend  that,  as  no  motion  for  a  new  trial  was 
necessary  in  such  a  case,  {Mahony  v.  Davis,  44  HI.  288; 
Jones  V.  Buffum,  50  id.  277;  Sands  v.  Wacaser,  149  id.  530; 
Sands  v.  Kagey,  150  id.  109;)  such  motion  was  of  itself  a 
sufficient  exception  to  the  judgment,  and  is  as  effectual 
here  in  preserving  errors  of  law  for  our  review  as  proper 
exceptions  taken  to  the  decision  of  the  court  in  holding 
or  refusing  to  hold  written  propositions  as  law  in  the  case 
and  in  rendering  the  judgment.  No  such  practice  has 
ever  obtained  in  this  court,  nor  is  it  in  accordance  with 
the  statute. 

It  is  next  contended  that  the  trial  court  erred  in  re- 
ceiving certain  improper  testimony  contained  in  deposi- 
tions taken  in  the  case.  The  original  depositions  have 
been  incorporated  in  the  transcript  of  the  record,  and 
they  show  certain  informal  objections  and  exceptions,  but 
the  record  fails  to  show  that  these  objections  were  made 
to  the  court  by  appellant,  and  that  appellant  at  the  time 
excepted  to  the  ruling  of  the  court  upon  the  same.  Some 
of  them  appear  by  the  transcript  to  have  been  incorpo- 
rated in  the  deposition  when  it.was  taken,  and  others  to 
have  been  interlined  at  some  time  with  pencil.  No  mo- 
tion to  suppress  the  depositions,  or  any  part  of  them, 
appears  to  have  been  made. 

It  is  unnecessary  to  state  the  case  further,  as  no  ques- 
tion affecting  the  judgment  is  presented  for  our  decision. 
The  judgment  of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 
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The  Standard  Brewery  ^^  ^® 

V. 

Jacob  Nudelman. 

Opinion  filed  April  £i,  1898, 

1.  Appeals  and  errors — instructions  may  he  refused  where  the  sub- 
ject is  covered  by  others  given.  Instructions  may  be  refused  the  subject 
matter  of  which  is  clearly  covered  by  other  instructions  given  for 
the  same  party. 

2.  Same — in  suits  cU  law  Appellate  Courtis  judgment  is  final  on  facts. 
In  suits  at  law  the  Appellate  Court's  judgment  will  be  affirmed,  on 
appeal  to  the  Supreme  Court,  in  the  absence  of  errors  of  law. 

Standard  Brewery  v.  Nttdelman,  70  111.  App.  356,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Francis  Adams,  Judge, 
presiding*. 

Cutting,  Castle  &  Williams,  for  appellant. 

M.  Salomon,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Appellee  brought  this  suit  against  appellant  and  Red- 
mond Flynn  to  recover  damages  for  the  seizure  by  them 
of  personal  property,  and  for  shooting  him  at  the  time 
and  in  connection  with  the  seizure.  There  was  a  trial, 
followed  by  a  verdict  and  judgment  for  $1500,  and  the 
judgment  has  been  affirmed  by  the  Appellate  Court. 

It  appeared  at  the  trial  that  plaintiff  had  bought  from 
Meyer  Panoff  a  saloon,  upon  the  contents  and  fixtures  of 
which  Panoff  had  given  a  chattel  mortgage  to  the  Stand- 
ard Brewery,  one  of  the  defendants.  Shortly  after  this 
sale  plaintiff  went,  on  the  morning  of  August  11,  1892,  to 
the  office  of  the  Standard  Brewery  and  saw  the  president 
of  the  company,  after  which  the  president  gave  the  mort- 
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gagfe  to  Fred  Hollander,  one  of  the  company's  salesmen, 
with  instructions  to  collect  the  amount  of  it,  or,  if  he 
could  not  get  the  money,  to  get  a  constable  and  foreclose 
the  mortgage.  After  calling  on  the  plaintiff  at  the  saloon, 
Hollander  engaged  the  defendant  Redmond  Plynn,  a  con- 
stable, to  foreclose  the  mortgage,  and  they  went  to  the 
saloon  with  Otto  E.  Vater.  They  found  the  plaintiff  there 
and  ten  or  twelve  people  sitting  at  the  tables  playing 
cards,  all  of  whom  they  turned  out  of  the  saloon  and  took 
possession,  leaving  Vater  there  as  custodian.  After  Hol- 
lander and  Flynn  left  the  saloon  plaintiff  came  in  at  .the 
back  door  and  regained  possession.  A  couple  of  hours 
later  Hollander  and  Plynn  returned  and  met  Vater  near 
the  premises,  and  the  three  went  into  the  saloon  together. 
Plaintiff  was  behind  the  bar,  and  there  were  a  number  of 
people  in  the  saloon.  Flynn  ordered  plaintiff  out  of  the 
premises,  and  shot  him  in  the  shoulder.  The  evidence  on 
the  part  of  plaintiff  was,  that  Flynn  told  him  he  must 
leave  the  place  at  once  or  he  would  shoot  him  like  a  dog, 
and  immediately  carried  the  threat  into  execution  by  fir- 
ing the  shot.  About  everything  the  saloon  contained  was 
then  removed  by  defendants  under  the  chattel  mortgage, 
as  they  claimed,  and  the  evidence  tends  to  show  that 
property  not  included  in  the  mortgage,  and  upon  which 
the  brewery  had  no  lien,  was  seized  and  taken  away. 

The  errors  alleged  in  argument  consist  in  refusing  to 
give  to  the  jury  the  third,  fifth  and  eighth  instructions 
asked  by  the  defendants.  The  third  stated  that  the 
Standard  Brewery  was  not  liable  for  any  damages  aris- 
ing out  of  the  shooting  of  the  plaintiff  by  the  defendant 
Fljmn,  and  the  eighth,  that  no  exemplary  or  punitive 
damages  should  be  awarded  against  it.  The  proposition 
contained  in  the  fifth  was,  that  the  Standard  Brewery- 
was  liable  only  for  such  acts  of  Flynn  as  were  done  in  the 
course  of  his  duty  in  foreclosing  the  chattel  mortgage, 
and  if  the  shooting  arose  from  some  personal  quarrel  of 
the  plaintiff  and  defendant  Flynn,  the  jury  should  find 
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the  Standard  Brewery  not  guilty  so  far  as  the  personal 
injuries  were  concerned.  In  other  instructions  which  the 
court  gave  to  the  jury,  they  were  told  that  unless  they 
found  both  defendants  guilty  of  the  shooting  they  could 
not  assess  any  damages  against  both  on  that  account; 
that  if  the  only  authority  given  by  the  Standard  Brewery 
to  the  defendant  Plynn  was  to  foreclose  the  mortgage, 
such  authority  did  not  authorize  an  assault  by  the  de- 
fendant Plynn  on  the  plaintiff,  but  only  authorized  the 
defendant  Plynn  to  foreclose  said  mortgage  legally  and 
in  a  peaceable  manner;  that  if  the  only  instruction  from 
the  Standard  Brewery  to  defendant  Plynn  was  that  he, 
Plynn,  should  foreclose  the  mortgage,  then  such  instruc- 
tion did  not  authorize  the  defendant  Plynn  to  assault  the 
plaintiff  or  to  do  anything  in  an  illegal  manner;  that 
what  was  said  or  done  by  the  defendant  Plynn  in  con- 
nection with  the  injury  to  the  plaintiff  was  not  evidence 
against  the  Standard  Brewery,  except  in  so  far  as  such 
speech  or  action  was  in  the  course  of  the  employment 
of  Plynn  by  the  Standard  Brewery  for  the  purpose  of 
foreclosing  the  mortgage;  that  they  could  not  award  ex- 
emplary damages  unless  the  injury  complained  of  was 
wantonly  and  maliciously  inflicted  on  the  part  of  both 
defendants,  and  before  giving  such  damages  they  must 
have  found  that  both  defendants  acted  wrongfully,  wan- 
tonly and  maliciously  in  inflicting  the  injury,  and  that 
if  the  defendant  Plynn,  while  foreclosing  the  mortgage, 
committed  an  assault  or  trespass  which  was  improper  or 
unnecessary  for  the  purpose  of  foreclosing  the  mortgage, 
the  Standard  Brewery  was  not  liable  for  damages  for  the 
consequences  of  such  assault  or  improper  act,  unless  the 
jury  also  found,  from  the  evidence,  that  the  Standard 
Brewery  authorized  or  instigated  the  commission  of  such 
assault  or  unlawful  act. 

These  instructions  fairly  presented  to  the  jury  the  law 
of  the  case  in  the  interest  of  the  Standard  Brewery.  They 
clearly  covered  what  the  court  was  asked  to  say  by  the 
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fifth  instruction,  which  was  refused,  and  we  do  not  think 
that  under  the  evidence  the  Standard  Brewery  was  en- 
titled to  have  any  further  instructions  given.  Those  that 
were  given  substantially  covered  the  claim  of  defendant 
as  to  its  liability  for  the  acts  of  Plynn,  and  we  cannot  see 
any  just  cause  of  complaint  on  account  of  the  manner  in 
which  the  jury  were  instructed.  Appellant  must  abide 
by  the  decision  of  the  Appellate  Court  upon  the  facts, 
and,  as  we  find  no  reversible  error  in  the  record,  the  judg- 
ment is  affirmed.  Judgment  affirmed. 


ii;a  3401 


Fannie  S.  Davis  et  al. 


Emily  M.  Howard. 
Opinion  JUed  April  2t,  1898. 

1.  Evidence — what  not  sufficient  to  overcome  notary^ s  acknowledgment. 
A  deed  purporting  on  its  face  to  be  from  a  husband  and  wife,  and 
regularly  acknowledged,  cannot  be  overcome,  after  the  husband's 
death,  by  the  wife's  testimony  that  she  never  signed  or  executed 
the  deed,  and  that  her  husband  was  very  weak,  physically  and  men- 
tally, about  the  time  the  deed  was  dated,  and  did  not  sign  it  unless 
at  a  time  when  he  was  out  of  his  mind. 

2.  Adverse  rossKSSiot^— adverse  possession  mtist  he  made  out  by  clear 
pivof.  The  rules  governing  adverse  possession  are  strictly  con- 
strued, and  such  possession  cannot  be  made  out  by  inference,  but 
only  by  clear  and  positive  proof. 

3.  Limitations— poss€,<»5io?i  iindfi-  executory  contract  is  not  adverse  to 
vendor.  Possession  of  land  under  an  executory  contract  of  purchase 
is  not  adverse  to  the  vendor  so  long  as  the  purchase  money  is  not 
paid,  or  until,  by  the  terms  of  the  agreement,  the  vendee  is  enti- 
tled to  demand  a  conveyance  of  the  legal  estate. 

4.  Same— re?ic?cc  in  executoi-y  contract  cannot  dispute  the  vendor^s  title 
until  after  surrender  of  possesaion.  One  in  possession  of  land  under  an 
executory  contract  of  purchase  cannot  dispute  his  vendor's  title 
by  setting  up  a  tax  deed  obtained,  after  taking  possession,  by  pur- 
chasing a  certificate  of  sale  for  taxes  assessed  and  levied  prior 
thereto,  where  he  remains  continuously  in  possession,  without  re- 
nouncing or  changing  his  claim  of  right  under  the  contract. 
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Appeal  from  -the  Circuit  Court  of  Madison  county; 
the  Hon.  M.  W.  Shaefer,  Judg^e,  presiding". 

Levi  Davis,  for  appellants. 

Travous  &  Warnock,  for  appellee. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

This  was  a  suit  in  chancery  begll^  in  the  circuit  court 
of  Madison  county  in  1894,  by  appellee,  against  appel- 
lants, to  remove  a  cloud  from  the  title  to  certain  real 
estate.  The  bill  alleges  that  complainant  is  the  owner 
in  fee  and  in  possession  of  a  tract  of  land  in  that  county, 
described  by  metes  and  bounds;  that  she  acquired  title 
thereto  by  tax  deed  dated  January  25, 1873,  duly  recorded, 
and  that  on  the  date  of  said  deed  she  went  into  possession 
of  the  premises  claiming  to  be  the  owner  thereof,  and 
has  since  remained  in  the  open  possession  thereof  under 
such  claim  of  title,  and  has  paid  the  taxes  on  the  same 
ever  since  that  time.  It  is  then  alleged  that  the  defend- 
ants claim  title  to  the  land,  setting  forth  their  claim,  and 
averring  that  the  same  is  a  cloud  upon  her  title.  The 
defendants  answered,  denying  the  material  allegations 
of  the  bill  and  claiming  ownership  in  themselves.  The 
court  found  the  facts  substantially  as  alleged  in  the  bill, 
and  rendered  a  decree  in  favor  of  complainant,  as  prayed. 
Defendants  prosecute  this  appeal  from  that  decree. 

The  decree  of  the  circuit  court  rests  on  the  theory  that 
complainant  ^has  had  the  actual,  open,  notorious,  exclu- 
sive, continuous  and  adverse  possession,  under  claim  of 
right,  for  more  than  twenty  years. 

The  following  facts  appear  from  th  e  evidence :  In  1871 
J.  C.  Johnson  was  the  owner  of  the  property,  subject  to 
two  mortgages, — one  for  $300,  referred  to  as  the  Long 
mortgage,  and  the  other  for  $550,  drawing  ten  per  cent 
interest,  called  the  Barry  mortgage.  It  was  then  agreed 
between  Johnson  and  complainant  that  the  latter  should 
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pay  off  the  mortg-a^es  and  have  the  property,  and  she 
went  into  possession  of  the  property  under  that  agree- 
ment in  the  year  1871,  paying  off  the  Long  mortgage. 
By  agreement  between  her  and  one  J.  W.  Ash,  who  was  a 
brother-in-law  of  her  husband,  Ash  was  to  pay  the  Barry 
mortgage  and  hold  it  for  complainant,  and  allow  her  to 
pay  him  at  intervals,  and  she  did  pay  him,  pursuant  to 
her  understanding  of  the  agreement,  between  1871  and 
1884,  the  sum  of  $668,  and  she  understood  the  entire  debt 
was  paid.  Ash,  however,  did  not  pay  off  the  Barry  mort- 
gage, but  procured  it  to  be  assigned  to  Margaret  A.  E. 
Ash,  his  wife.  In  1872,  complainant,  acting  under  the 
advice  of  J.  W.  Ash,  bought  an  outstanding  certificate  of 
a  tax  sale,  and  on  January  23,  1873,  she  procured  a  tax 
deed  to  be  issued  to  herself.  The  taxes  under  which  this 
deed  was  executed  were  assessed  and  levied  prior  to  com- 
plainant's possession  or  claim  of  ownership  of  the  land. 
In  1881  a  deed  regular  on  its  face,  from  Joseph  C.  John- 
son and  wife  to  Margaret  A.  E.  Ash,  was  placed  on  rec- 
ord. Complainant's  bill  alleges  that  this  deed  was  never 
in  fact  executed  by  Johnson  and  wife,  and  the  allegation 
is  denied  by  defendants.  The  only  evidence  introduced 
to  sustain  the  allegation  of  the  bill  is  the  deposition  of 
Mrs.  Johnson,  the  husband  having  died  in  1884.  She  tes- 
tified that  she  did  not  sign  or  execute  that  deed,  and  that 
her  husband  was  very  weak  about  that  time,  and,  besides, 
had  "lost  his  head,"  and  she  knows  "he  never  signed  it 
unless  it  was  when  he  had  a  wild  spell."  The  deed  and 
certificate  of  acknowledgment  are  regular  upon  the  face 
of  the  instrument,  and  it  is  clear  the  testimony  of  Mrs. 
Johnson  is  insufficient  to  overcome  the  officer's  certificate 
of  acknowledgment.  {Russell  v.  Baptist  Tlieological  Union, 
73  111.  337;  Brady  v.  Cole,  164  id.  116.)  Appellants  claim 
ownership  of  the  land  by  virtue  of  conveyances  or  mesne 
conveyances  from  Ash  and  wife. 

At  the  close  of  complainant's  testimony  the  defend- 
ants introduced  in  evidence  the  Barry  mortgage,  with  an 
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assigfrnnent  thereon,  for  value  received,  to  Marg'aret  A. 
E.  Ash;  also  the  above  mentioned  deed  from  Joseph  C. 
Johnson  and  wife  to  her. 

If  it  be  conceded  that  appellee,  from  1873  to  1894, — a 
period  of  more  than  twenty  years, — had  the  actual,  open, 
notorious,  exclusive  and  continuous  possession  of  the 
premises,  can  it  be  said,  under  the  facts  proved,  that 
such  possession  was  hostile  or  adverse  to  the  holder  of 
the  legal  title  thereto?  We  think  not.  The  possession 
of  land  under  an  executory  contract  of  purchase  is  not 
adverse  to  the  vendor  so  long  as  the  purchase  money  is 
not  paid,  or  until,  by  the  terms  of  the  agreement,  the 
vendee  is  entitled  to  demand  a  conveyance  of  the  legal 
estate.  (1  Am.  &  Eng.  Ency.  of  Law,— 2d  ed.— 799;  Dan- 
lap  V.  Daugherty,  20  111.  398;  Timmons  v.  Kidwell,  138  id.  13; 
Bigor  v.  Frye,  62  id.  507.)  It  cannot  be  seriously  contended 
that  complainant  had  any  hostile  possession  against 
Johnson  as  long  as  the  Barry  mortgage  remained  unpaid. 
It  does  not  appear  from  the  evidence  that  J.  W.  Ash  ever 
agreed  or  intended  to  pay  off  the  Barry  mortgage  and 
discharge  it  from  being  a  lien  on  the  land.  In  fact,  the 
exact  contrary  was  done.  Ash  or  his  wife  bought  the 
mortgage  lien  and  gave  complainant  the  privilege  of  pay- 
ing it  at  intervals.  The  inevitable  ccmclusion  is  that 
complainant  recognized  Ash  or  his  wife  as  the  owner  of 
the  Barry  mortgage  from  1874  to  1884.  Hence,  until, the 
Barry  mortgage  was  paid  the  possession  of  complainant 
could  not  become  adverse. 

It  was  held  in  Schneider  v.  Botsch,  90  111.  577,  that  where 
possession  is  taken  under  an  agreement  to  purchase,  when 
the  purchaser  performs  all  his  obligations  such  posses- 
sion becomes  adverse  and  that  it  relates  back  to  the  entry 
under  such  agreement.  But  such  is  not  the  case  at  bar. 
Complainant  testified  that  she  understood  she  had  paid 
the  Barry  mortgage,  making  the  last  payment  in  1884. 
But  her  own  testimony  shows  that  all  the  payments  made 
by  her  from  1871  to  1884,— about  1^700,— did  not  amount 
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to  the  interest  on  the  Barry  mortgage.  It  is  true  she  paid 
off  the  Long  mortgage  and  paid  the  taxes  on  the  land; 
but  those  acts  were  not  suflBicient  to  entitle  her  to  a  con- 
veyance from  Johnson,  her  original  vendor,  or  his  gran- 
tee. It  is  also  true  that  Ash  accepted  payments  on  the 
mortgage  after  their  deed  from  Johnson  and  wife;  but 
that  is  perfectly  consistent  with  the  right  of  appellee  to 
have  paid  off  the  Barry  mortgage  and  have  claimed  the 
property.  The  bill  was  drawn  so  as  to  state  a  cause  of 
action  under  the  Statute  of  Limitations  providing  for  ad- 
verse possession  under  color  of  title  and  payment  of  taxes 
for  seven  years.  But  from  complainant's  own  testimony 
her  original  entry  in  1871  was  made  under  an  agreement 
with  the  owner  to  purchase,  and  not  under  any  claim  of 
color  of  title,  and  that  she  remained  continuously  in  pos- 
session thereafter,  without  any  act  on  her  part  renounc- 
ing or  changing  her  former  claim  of  right.  "A  party 
entering  into  possession  under  an  agreement  to  purchase 
cannot  dispute  the  title  of  him  under  whom  he  enters, 
until  after  a  surrender  of  possession."  {Jackson  v.  Spear e, 
7  Wend.  401;  Heermans  v.  Schmaltz^  10  Biss.  385;  1  Am.  & 
Eng.  Ency.  of  Law,— 2d  ed.— 800.)  The  doctrine  of  ad- 
verse possession  is  to  be  construed  strictly,  and  such 
possession  cannot  be  made  out  by  inference,  but  only  by 
clear  and  positive  proof.  1  Am.  &  Eng.  Ency.  of  Law, 
(2d  ed.)  887;  Bryan  v.  City  of  East  St.  Louis,  12  111.  App.  390; 
McClellan  v.  Kellogg,  17  111.  498;  Jackson  v.  Berner,  48  id.  203; 
Hurlbut  V.  Bradford,  109  id.  397. 

It  is  unnecessary,  under  the  views  expressed,  to  con- 
sider the  other  points  raised  by  counsel. 

The  decree  of  the  circuit  court  will  be  reversed  and 
the  cause  remanded,  with  instructions  to  that  court  to 
dismiss  the  bill.  Beversed  and  remanded. 
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Nancy  A.  Pouts 

17. 

Barbara  Ellen  Bell  et  al. 

Opinion  filed  April  fi,  1898. 

1.  Deeds— ^ndt7i<jr  deed  to  third  person  for  grantee  is  not  a  delivery, 
if  grantor  retains  control.  Handing  a  deed  to  a  third  person  for  the 
grantee,  to  be  delivered  in  case  of  accident  to  the  grantor,  who  was 
about  to  undertake  a  journey,  is  not  a  delivery  to  the  grantee, 
where,  after  the  grantor's  safe  return,  he  again  possesses  himself 
of  the  deed  and  keeps  it  until  his  dfiath. 

2.  S  AME— ^ndtnflf  unrecorded  deed  among  gra  ntor^s papers  does  not  show 
delivery.  An  unrecorded  deed  executed  by  the  grantor  to  his  wife 
some  eleven  years  before  his  death,  found  after  his  death  among 
his  papers  in  a  locked  box  to  which  he  alone  had  the  key,  will  not 
be  deemed  legally  delivered,  where,  from  its  execution  until  his 
death,  the  grantor  treated  the  land  as  his  own  without  objection 
by  the  wife,  she  at  one  time  joining  in  a  deed  to  part  thereof. 

3.  Same— /act  that  husband^s  and  wife^s  papers  are  kept  together  does 
not  show  delivery.  The  fact  that  other  papers  belonging  to  the  wife 
are  found  with  an  unrecorded  deed  from  her  husband  to  her,  after 
his  death,  in  a  locked  box  containing  his  papers,  does  not  show  that 
the  deed  was  in  her  possession,  where  the  husband  kept  the  key. 

Appeal  from  the  Circuit  Court  of  Stark  county;  the 
Hon.  Leslie  D.  Puterbaugh,  Judge,  presiding. 

B.  P.  Thompson,  for  appellant: 

It  is  not  essential  that  a  deed  should  pass  from  the 
hand  of  the  grantor  to  the  grantee.  Any  disposition  made 
of  the  deed  by  the  grantor  with  the  intention  thereby  to 
deliver  it,  will,  if  accepted  by  the  grantee,  constitute  a 
sufficient  delivery.  Hill  v.  Hill,  119  111.  242;  PHce  v.  Hud- 
son, 125  id.  284;  Benneson  v.  Aiken,  102  id.  284;  Washburn 
on  Real  Prop.  288-293. 

Actual  delivery  is  not  necessary,  if  the  grantor  intends 
the  execution  of  the  deed  to  have  the  effect  of  delivery. 
5  Am.  &  Eng.  Ency.  of  Law,  441,  and  notes. 

Intention  is  the  controlling  element  in  the  matter  of 
delivery.    Walket*  v.  Walker,  42  111.  311;  Masteraon  v.  Cheek, 
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23  id.  72;  McDonald  v»  Mlnnick,  147  id.  651;  Wilson  v.  Wilson, 

158  id.  567. 

The  delivery  of  the  deed  will  be  presumed  from  slight 
circumstances,  where  there  is  proof  of  the  intention  of 
the  gfrantor  to  convey  to  the  grantee.    Crabtree  v.  Ch-abtree, 

159  111.  342. 

Where  a  deed,  duly  executed,  is  found  in  the  hands  of 
the  grantee,  there  is  a  strong  implication  that  it  has  been 
delivered,  and  only  clear  and  convincing  evidence  can 
overcome  the  presumption.  {Griffin  v.  Griffin,  125  111.  430.) 
And  the  fact  that  the  deed  was  found  in  the  box,  among 
other  papers  of  the  grantor  and  grantee,  cannot  be  re- 
garded as  evidence  that  the  delivery  of  the  deed  had  been 
withdrawn.     Loveland  v.  Loveland,  136  111.  75. 

The  presumption  of  the  delivery  of  the  deed  is  greater 
in  cases  of  voluntary  settlements  than  in  ordinary  cases 
of  bargain  and  sale.     Crabtree  v.  Crabtree,  159  111.  342. 

Allen  P.  Miller,  and  Prank  A.  Kerns,  for  appel- 
lees: 

When  the  facts  show  that  the  grantor  did  not  intend 
to  lose  control  of  the  deed,  and  still  continues  to  have 
power  over  the  title  without  the  consent  of  the  grantee, 
there  is  not  such  a  delivery  as  the  law  requires  to  render 
it  a  deed,  and  it  cannot  pass  title.  Gorman  v.  Gorman,  98 
111.  361;  Byars  v.  Spencer,  101  id.  429;  Stinson  v.  Anderson,  96 
id.  373;  Cline  v.  Jones,  111  id.  563;  Price  v.  Hudson,  125  id.  284. 

To  constitute  a  delivery  of  a  deed  it  must  clearly  ap- 
pear that  it  was  the  intention  of  the  grantor  that  the  deed 
should  pass  the  title  at  the  time,  and  that  he  should  lose 
all  control  over  it.  Wilson  v.  Wilson,  158  111.  567;  Broivn  v. 
Brown,  167  id.  631;  Weber  v.  Clunsten,  121  id.  97;  Insurance 
Co.  V.  Campbell,  95  id.  267;  Hoig  v.  Adrian  College,  83  id.  267; 
Byars  v.  Spencer,  101  id.  429. 

The  deed  having  been  found  in  the  box  of  the  grantor 
after  his  death,  it  follows  that  there  had  been  no  delivery 
of  said  deed,  for  the  reason  it  remained  in  the  control  and 
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possession  of  the  g^rantor.  The  fact,  if  proven,  that  the 
grantee  (his  wife)  had  some  papers  in  the  same  box  does 
not  change  the  rule.  Hayes  v.  Boylan,  141  111.  400;  Bovee  v. 
Hinde,  135  id.  137;  Joi'dan  v.  Davis,  108  id.  336. 

If  a  grantor  retains  possession  and  control  of  his  deed, 
and  also  of  the  land  therein  described,  up  to  the  time  of 
his  death,  the  instrument  is  void  for  want  of  delivery  in 
the  grantor's  lifetime.  Hayes  v.  Boylan,  141  111.  400;  Bovee 
V.  Hinde,  135  id.  137;  Cline  v.  Jones,  111  id.  563;  Benneson  v. 
AUcen,  102  id.  284;  Byars  Y.Spencer,  101  id.  429. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Levi  Fonts  died  intestate  November  16,  1894,  leaving 
appellant,  Nancy  A.  Fonts,  his  widow,  and  six  children, 
including  the  appellees,  Barbara  Ellen  Bell  and  Alice  J. 
Roof,  his  only  heirs-at-law.  Appellees  filed  their  bill  in 
this  case  for  partition,  alleging  title,  by  descent,  in  them- 
selves and  the  other  children  from  Levi  Fonts  as  his 
heirs,  subject  to  dower  of  appellant,  as  widow.  Appel- 
lant answered,  denying  that  Levi  Fonts,  at  the  time  of 
his  death,  was  the  owner  of  the  premises,  and  alleged 
that  on  November  8,  1883,  by  his  warranty  deed  of  that 
date  duly  executed,  acknowledged  and  delivered,  he  sold 
and  conveyed  to  her,  then  his  wife,  now  his  widow,  the 
said  premises.  Appellant  also  filed  a  cross-bill  in  the 
case  asking  affirmative  relief,  and,  the  cross-bill  being 
answered,  the  cause  was  referred  to  the  master  in  chan- 
cery, who  reported  that  a  deed  was  made  as  alleged  in 
appellant's  answer  and  cross-bill,  but  that  it  was  not 
delivered  in  the  lifetime  of  Levi  Fonts;  that  the  land 
descended  to  his  heirs,  and  that  appellees  were  entitled 
to  partition.  Exceptions  to  the  report  were  overruled, 
and  there  was  a  decree  for  partition  among  the  heirs  and 
assig-nment  of  dower  to  appellant. 

The  only  question  in  the  case  is  whether  the  deed 
made  by  appellant's  husband,  Levi  Fonts,  was  delivered 
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to  her.  The  competent  evidence  on  that  subject  estab- 
lished the  following  facts:  On  November  8,  1883,  Levi 
Pouts  was  about  to  start  on  a  journey  to  Kansas.  His 
son  Jacob  C.  Pouts  took  him  to  the  railroad  station  at 
Wyoming",  where  he  had  a  deed  drawn,  which  he  signed 
and  acknowledged,  conveying  the  real  estate  to  appel- 
lant, his  wife.  This  deed  he  gave  to  his  son  in  a  sealed 
envelope,  saying  that  it  was  a  deed  to  his  wife,  and  that 
if  anything  happened  to  him  the  son  should  give  it  to  her 
and  have  it  recorded  right  away.  The  son  took  the  deed 
home  and  put  it  in  a  trunk.  Levi  Pouta  returned  from 
Kansas  without  accident  and  the  deed  remained  in  the 
possession  of  his  son,  who  afterwards  removed  to  Kan- 
sas, taking  it  with  him.  It  remained  in  the  trunk  from 
four  to  six  years,  when  Levi  Pouts  wrote  requesting  it  to 
be  sent  to  him,  and  it  was  sent.  It  was  never  heard  of 
afterwards  until  it  was  found  after  his  death.  He  re- 
mained in  possession  of  the  premises,  rented  them,  paid 
the  taxes  and  had  entire  control  over  them.  About  a  year 
before  his  death  he  bargained  with  another  son,  Elijah 
A.  Pouts,  to  sell  him  eighty  acres  of  the  land,  and  he 
signed  a  deed  for  the  same,  in  which  appellant  joined, 
but  it  was  never  delivered.  At  the  death  of  Levi  Pouts 
he  had  a  tin  box  in  which  he  kept  his  papers,  and  in 
which  there  were  also  papers  of  appellant.  The  box  was 
locked  and  the  key  to  it  was  found  in  his  clothes  after 
his  death.  The  box  was  taken  to  Castleton  and  put  in  a 
safe.  The  administrator  inventoried  the  real  estate  as 
property  of  the  deceased,  but  in  July,  1895,  about  seven 
months  after  Pouts'  death,  the  box  w^as  unlocked,  and  the 
deed  he  made  in  1883,  and  also  the  undelivered  deed  to 
his  son  for  eighty  acres  of  the  premises,  were  found  in 
the  box.  Appellant  took  the  deed  made  to  her  and  had 
it  recorded. 

We  think  that  the  master  and  court  were  right  in  the 
conclusion  that  the  evidence  failed  to  establish  a  de- 
livery.    Por  eleven  years  after  the  deed  was  made  the 
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grantor  controlled  and  rented  the  farm,  paid  the  taxes 
on  it  and  contracted  to  sell  eighty  acres  of  it,  making  a 
deed  in  which  appellant  joined.  He  treated  the  land  as 
his  property  with  appellant's  knowledge,  and  never  sur- 
rendered the  control  of  the  deed  or  the  premises.  The 
deed  was  among  his  papers  in  the  tin  box  on  his  death, 
and  he  had  possession  of  the  key.  The  fact  that  papers 
of  his  wife  were  found  in  the  same  box  is  not  sufficient  to 
show  that  the  deed  was  in  her  possession,  when  he  alone 
kept  the  key  by  which  access  to  the  box  was  obtained. 
Loveland  v.  Loveland,  136  111.  75. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 


Robert  Gorman  et  aL 

V. 

Daniel  P.  Mullins  et  al. 

Opinion  filed  April  SI,  1898. 

1.  Equity— egmYi/  has  power  to  order  change  of  minor^s  property  from 
real  to  personal,  A  court  of  equity,  by  virtue  of  its  general  jurisdic- 
tion over  the  estates  of  minors,  has  power  to  authorize  the  conver- 
sion of  such  minor's  property  from  real  to  personal  or  personal  to 
real,  where  such  conversion  is  clearly  to  their  interests. 

2.  Same — what  fads  sufficient  to  authorize  conversion  of  minor^s  prop- 
erty. The  depreciation  in  rental  value  of  real  estate  from  $250  per 
month  at  the  time  of  the  testator's  death  to  a  sum  barely  sufficient 
to  pay  taxes,  insurance  and  repairs,  a  corresponding  depreciation 
in  market  value  and  a  probable  still  further  depreciation  before 
the  minors,  who  were  to  take  the  fee  on  coming  of  age,  could  attair 
majority,  are  sufficient  grounds  to  authorize  a  court  of  equity  to 
order  the  sale  of  the  property  for  a  fair  cash  value  and  the  invest- 
ment of  the  proceeds  in  interest-bearing  securities. 

3.  Practice— c/iancerj/ — evidence  may  he  preserved  by  recitals  in  de- 
cree. Since  the  passage  of  the  act  allowing  oral  testimony  in  chan- 
cery cases,  the  practice  of  preserving  evidence  in  the  record  by 
recitals  in  the  decree  has  been  approved  in  this  State. 

Magbuder,  J.,  dissenting. 
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Writ  of  Error  to  the  Superior  Court  of  Cook  county; 
the  Hon.  John  Barton  Payne,  Judge,  presiding. 

Dennis  S.  Mullins  died  testate  August  12, 1884,  seized 
of  the  following  described  property:  Lots  1,  2,  3  and  4, 
in  Martin's  subdivision  of  the  west  part  of  block  12  of 
Butler,  Wright  &  Webster's  addition  to  Chicago,  in  the 
county  of  Cook  and  State  of  Illinois,  which  constituted 
the  entire  estate  of  said  Dennis  S.  Mullins.  The  testa- 
tor disposed  of  his  property  by  his  will,  as  follows: 

"I  give,  devise  and  bequeath  all  my  property,  real  and 
personal,  to  my  sister,  Mary  E.  Gorman,  and  my  brother, 
Daniel  Mullins,  in  trust,  to  have  and  to  hold  the  same 
and  lease  the  real  estate,  pay  the  taxes  and  to  keep 
the  property  insured,  and  to  divide  the  annual  net  rents 
and  income  of  my  property,  real  and  personal,  equally 
between  them,  the  said  Mary  E.  Gorman,  Daniel  P.  Mul- 
lins, and  my  brother,  James  Knox  Mullins,  and  my  half- 
brother,  P.  J.  Malone,  annually,  until  my  niece,  Mary 
Mullins,  daughter  of  Daniel  P.  Mullins,  and  my  nephew, 
Robert  Gorman,  shall  arrive  at  the  age  of  twenty-one, 
and  when  they  arrive  at  the  age  of  twenty-one  years  of 
age  I  direct  my  executors  to  turn  over  all  of  my  property, 
real  and  personal,  to  my  said  niece,  Mary  Mullins,  and 
my  nephew,  Robert  Gorman,  to  whom  I  give  all  my  prop- 
erty, real  and  personal,  the  income  only  to  go  to  my  sis- 
ter, Mary  Gorman,  and  my  brothers,  Daniel  P.  Mullins, 
James  Knox  Mullins,  and  my  half-brother,  P.  J.  Malone, 
as  I  have  hereinbefore  provided." 

The  trustees  were  named  as  executors,  and  the  giving 
of  bonds  was  dispensed  with. 

Through  the  death  of  Patrick  J.  Malone,  which  oc- 
curred on  June  12, 1896,  leaving  his  three  surviving  bene- 
ficiaries under  the  will  his  only  heirs,  and  by  deed  from 
James  Knox  Mullins  dated  September  4,  1896,  the  trus- 
tees became  entitled,  in  their  own  right,  to  all  the  net 
income  to  be  derived  from  the  property  until  the  same 
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should  fall  into  the  hands  of  the  testator's  nephew  and 
niece.  The  nephew  and  niece,  who  are  the  plaintiffs  in 
error,  are,  respectively,  son  and  daughter  of  the  defend- 
ants in  error,  the  trustees,  and  are  aged,  respectively, 
about  eighteen  and  nineteen  years. 

On  September  12,  1896,  the  trustees  filed  their  bill, 
naming  the  plaintiffs  in  error  as  defendants,  alleging  that 
the  buildings  consist  of  dwellings;  that  the  location  has 
changed,  since  the  death  of  testator,  from  a  first-class 
into  a  poor  residence  district;  that  testator  made  the 
will  believing  that  the  rental  value  of  the  land  would  re- 
main the  same  during  the  minority  of  the  nephew  and 
niece,  "but  that  the  rental  value  of  said  land  has  so  de- 
creased that  it  has  now  no  rental  value  whatever,  it  being 
impossible  to  rent  said  dwellings  to  advantage,  and  the 
rents  collected  therefrom  being  now  barely  sufficient  to 
pay  the  taxes,  repairs  and  insurance  thereon;  that  since 
the  death  of  said  Dennis  S.  Mullins  said  property  has  de- 
creased greatly  .in  value,  and  is  liable  to  decrease  more 
before  said  minors  arrive  at  their  majority;  that  said 
property,  if  sold,  could  be  used  for  manufacturing  pur- 
poses, and  is  now  of  the  fair  cash  value  of  $15,000,  and 
it  is  for  the  interest  of  all  parties  concerned  that  said 
property  be  sold  and  its  proceeds  invested  inr  interest- 
bearing  securities."  The  bill  prays  that  the  complainants 
therein  be  authorized  to  sell  and  convey  the  land  in  fee 
simple,  for  a  price  not  less  than  $15,000,  and  to  invest  the 
proceeds  in  interest-bearing  securities  for  the  benefit  of 
the  complainants  and  the  defendants. 

A  decree  was  entered  finding  the  facts  to  be  substan- 
tially as  set  forth  in  the  bill,  and  directing  the  land  to  be 
sold  by  the  trustees  after  having  given  bond  for  the  due 
execution  of  the  trust,  the  proceeds  "to  be  invested  and 
held  by  them  until  said  Robert  Gorman  and  Mary  Mullins 
have  both  reached  the  age  of  twenty-one  years,  when 
said  trustees  shall  turn  over  to  said  Robert  Gorman  and 
Mary  Mullins,  in  equal  shares,  the  proceeds  of  the  sale 
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of  said  lands,  without  interest."  To  reverse  the  decree 
of  the  Superior  Court  Robert  Gorman  and  Mary  Mullins, 
to  whom  the  property  was  devised  in  fee,  have  sued  out 
this  writ  of  error. 

Young,  Makeel  &  Bradley,  for  plaintiffs  in  error. 

Louis  Boisot,  Jr. ,  for  defendants  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

The  only  question  involved  in  this  case  is,  did  the 
Superior  Court,  under  the  evidence,  have  power  to  au- 
thorize a  sale  of  the  real  estate  described  in  the  bill  of 
complaint,  held  in  trust  for  the  minors,  Robert  Gorman 
and  Mary  Mullins,  and  the  re-investment  of  the  proceeds? 
The  ground  upon  which  equitable  relief  is  asked  by  the 
trustees  and  executors  in  the  bill  is,  that  at  the  time 
of  the  death  of  the  testator,  Dennis  S.  Mullins,  the  rental 
value  of  the  lots  and  several  dwelling  houses  was  $250  per 
month,  but  that  locality,  owing  to  the  proximity  of  sev- 
eral large  manufacturing  establishments  and  the  migra- 
tion of  population  to  other  parts  of  the  city,  has  changed 
into  a  very  poor  residence  district;  that  the  rental  value 
of  said  land  has  decreased  until  it  had  then  no  rental 
value  whatever,  it  being  impossible  to  rent  the  dwellings 
to  advantage,  and  that  the  rents  were  barely  suflBcient 
to  pay  the  taxes,  repairs  and  insurance  thereon,  and  that 
the  property  had  decreased  in  value  since  the  death  of 
Dennis  S.  Mullins,  the  testator,  and  is  liable  to  decrease 
more  before  said  minors  arrive  at  their  majority;  that 
said  property,  if  sold,  could  be  used  for  manufacturing 
purposes,  and  is  now  of  the  fair  cash  value  of  $15,000, 
and  that  it  is  for  the  interest  of  all  parties  concerned 
that  said  property  be  sold  and  its  proceeds  invested  in 
interest-bearing  securities. 

Counsel  for  plaintiffs  in  error,  in  their  argument,  urge 
that  it  must  appear  to  be  necessary  for  the  maintenance 
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of  the  persons  of  the  infants  before  the  conversion  of  the 
property  can  be  ordered, — that  it  is  an  essential  element 
to  the  jurisdiction  of  the  court.  The  prevailing  doctrine 
in  England  appears  to  be,  that  courts  of  equity  have  no 
power,  by  virtue  of  their  general  jurisdiction  over  minors, 
to  order  the  sale  of  a  minor's  real  estate  for  the  purpose 
of  educ^-tion,  maintenance  or  investment;  but  many  of 
the  courts  of  this  country  have  refused  to  follow  the  Eng- 
lish rule,  and  have  held  "that  where  it  is  for  the  benefit 
of  the  minor,  courts  of  equity  have  the  power,  by  virtue 
of  their  general  jurisdiction  over  the  estates  of  minors 
and  others  under  disability,  to  authorize  a  change  from 
real  to  personal  and  from  personal  to  real."  {Euger  v. 
Buger,  3  Dessaus.  18;  In  re  Salabury,  3  Johns.  Ch.  347.)  In 
Snowhill  V.  SnoivMll,  3  N.  J.  Eq.  20,  the  court  said:  "Courts 
of  equity  may,  and  not  infrequently  do,  change  the  char- 
acter of  property.  They  will  permit  trustees  or  guardians 
to  do  it  when  it  is  manifestly  for  the  advantage  of  the 
infant.  They  will  convert  the  property  of  a  lunatic  from 
real  into  personal  for  his  interest, — and  this  has  fre- 
quently been  done  without  reference  to  the  contingent 
interests  of  real  or  personal  representatives."  In  Smith 
V.  Sackett,  5  Gilm.  534,  this  court  said  (p.  545):  "The  juris- 
diction of  the  court  of  chancery  to  order  the  sale  of  the 
whole  or  a  portion  of  the  estate  of  an  infant,  or  to  order 
it  to  be  encumbered  by  mortgage,  whenever  the  interest 
of  the  infant  demands  it,  will  not  be  denied,  whether 
that  interest  be  of  a  legal  or  an  equitable  nature."  The 
authorities  on  this  question  were  thoroughly  reviewed 
in  the  case  of  Hale  v.  Hale,  146  111.  227,  which  involved 
large  property  interests.  It  was  there  said  (p.  253):  "We 
need  therefore  only  add,  that  the  power  of  courts  of 
chancery,  by  virtue  of  their  general  jurisdiction  over  the 
estates  of  infants,  to  authorize  the  conversion  of  their 
real  estate  into  personal,  where  it  is  clearly  for  their  in- 
terest that  such  conversion  should  be  made,  is  not  only 
supported  by  the  general  current  of  authority  in  this 
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country,  but  is  so  thoroughly  settled  by  the  former  de- 
cisions of  this  court  as  to  be  no  long-er  an  open  question 
in  this  State." 

The  Superior  Court,  in  the  exercise  of  its  gceneral 
chancery  jurisdiction,  having  power  to  authorize  the  sale 
of  the  property  in  question,  were  the  facts  in  this  case 
such  as  to  justify  the  decree?  The  record  contains  no 
certificate  of  evidence,  but  the  facts  found  by  the  court 
are  stated  in  the  decree,  and  from  the  facts  thus  found 
the  allegations  in  the  bill  are  fully  sustained  by  the  evi- 
dence. The  decree  finds,  from  the  evidence,  that  the  land 
is  improved  with  several  dwelling  houses,  which,  at  the 
time  of  the  death  of  the  testator,  Dennis  S.  Mullins,  were 
of  the  rental  value  of  1250  per  month,  but  which  are  now 
of  no  rental  value  whatever;  that  the  part  of  the  city  of 
Chicago  in  which  said  land  is  situated  has  changed,  since 
the  death  of  the  testator,  from  a  first-class  residence  dis- 
trict into  a  very  poor  residence  district;  that  the  value 
of  said  land  has  decreased  greatly  since  testator's  death, 
and  is  liable  to  decrease  still  more  before  said  minors 
arrive  at  their  majority;  that  said  land  is  now  of  the  fair 
cash  value  of  §15,000,  and  that  it  is  for  the  interest  of  all 
parties  to  the  suit  that  said  land  be  sold  and  its  proceeds 
invested  in  interest-bearing  securities;  that  under  the 
terms  of  the  will  the  title  to  said  lands  is  vested  in  com- 
plainants, as  trustees,  in  fee;  that  the  only  persons  now 
interested  in  said  trust  are  the  respective  complainants 
and  defendants,  and  that  it  is  for  the  best  interest  of 
all  the  parties  thereto  that  said  lands  be  sold  and  the 
proceeds  derived  from  such  sale  be  held  in  place  of  said 
lands  and  invested  by  the  complainants,  subject  to  the 
same  trust  upon  which  the  lands  are  now  held  by  them. 
The  decree  carefully  protects  the  rights  of  the  minors 
by  requiring  a  bond,  and  the  court  reserves  to  itself  the 
power  to  give  further  directions,  at  any  time,  for  the 
proper  accounting  for  such  proceeds  by  said  trustees. 
From  the  evidence  recited  in  the  decree  it  is  apparent 
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that  the  holding  of  the  property  will  be  disastrous  to  the 
minors,  as  it  has  decreased  in  value  since  the  testator's 
death  and  is  still  decreasing^  in  value,  while  it  has  no 
rental  value  whatever.  After  a  careful  examination  of 
the  evidence  as  recited  in  the  decree  we  are  satisfied  that 
it  is  manifestly  for  the  interest  of  the  minors  that  the 
conversion  of  the  property  should  be  made,  and  that  the 
Superior  Court,  in  the  exercise  of  its  chancery  jurisdic- 
tion, properly  authorized  the  chang^e  to  be  made. 

Plaintiffs  in  error  question  the  form  in  which  the  evi- 
dence is  preserved  in  the  record.  The  practice  of  pre- 
serving the  evidence  by  recitals  in  the  decree  has  been 
expressly  approved  by  this  court  since  the  passage  of  the 
act  allowing"  oral  testimony  in  chancery  causes.  Walker 
v.  Carey,  53  111.  470;  Cooley  v.  Scarlett,  38  id.  316;  Moore  v. 
ScJiool  Trustees,  19  id.  83. 

The  decree  is  affirmed.  j^^^^^  ^^,^,^^^ 

Mr.  Justice  Magruder,  dissenting. 


John  W.  Clark  et  al. 

V. 

James  S.  Clark. 

Opinion  filed  April  21^  1S98, 


1.  Wills — what  is  not  a  coupling  of  power  of  absolute  disposition  with 
life  estate.  The  nomination  of  the  wife  as  executrix,  with  power  to 
sell  and  dispose  of  the  testator's  property,  "using"  her  own  discre- 
tion therein,"  following  a  devise  of  such  property  to  the  wife  for 
life,  does  not  couple  a  power  of  absolute  disposition  with  the  life 
estate,  but  merely  empowers  the  wife  to  sell  as  executrix,  in  due 
course  of  administration. 

2.  Same— Zt/i?  tenant  has  no  power,  as  executrix,  to  sell  property  for  her 
support,  A  wife  who  has  a  life  estate  in  the  testator's  property  has 
no  authority,  under  a  clause  of  the  will  nominating  her  as  execu- 
trix, with  power  to  sell  the  property  at  discretion,  to  sell  the  same 
for  her  support  and  maintenance. 
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Appeal  from  the  Circuit  Court  of  McDonough  county; 
the  Hon.  G.  W.  Thompson,  Judg^e,  presiding. 

This  is  a  proceeding  in  chancery,  by  bill  filed  in  the 
circuit  court  of  McDonough  county  by  John  W.  Clark  and 
others,  seeking  to  set  a^ide  a  deed  made  by  Mary  Clark 
to  appellee,  James  S.  Clark,  conveying  certain  property 
in  Macomb,  Illinois.  The  original  bill  alleged  that  the 
grantor  was  seventy-eight  years  old,  feeble  in  body  and 
mind,  and  that  she  executed  the  deed  because  of  the  fraud- 
ulent and  undue  influence  of  the  grantee.  By  an  amend- 
ment to  the  bill  it  was  alleged  the  grantor  was  without 
power  to  make  said  conveyance. 

From  the  bill,  and  exhibits  filed  therewith,  it  appears 
that  the  land  in  controversy  was  owned  by  John  P.  Clark, 
husband  of  Mary  Clark,  at  the  time  of  his  death;  that  by 
a  will,  which  has  been  duly  probated,  he  disposed  of  all 
his  property  as  follows: 

"First — After  the  payment  of  all  just  debts  and  funeral 
expenses,  I  give,  devise  and  bequeath  to  my  wife,  Mary 
Clark,  all  my  property,  both  real  and  personal,  for  and 
during  her  natural  life. 

''Second — After  the  decease  of  my  said  wife  it  is  my  will 
that  whatever  remains  unexpended  of  my  estate  shall 
be  divided  as  follows:  To  my  children,  Jacob  P.,  Daniel, 
Reuben  R.,  James,  Rhoda  Davis,  wife  of  Edward  Davis, 
Charlotte  Beck,  wife  of  Mac  Beck,  Sarah  Parrish,  wife  of 
Charles  Parrish,  each  $100;  to  Elizabeth  Applegate,  wife 
of  Elias  Applegate,  $150;  to  Mary  Emmons,  wife  of  John 
Emmons,  $150.  After  the  payment  of  the  foregoing  leg- 
acies, it  is  my  will  that  the  remainder  of  my  estate  be 
divided  equally  among  my  following  named  children,  viz. : 
L.  D.  Clark,  Silas  Clark,  John  W.  Clark  and  Margaret 
Johnson,  wife  of  John  Johnson. 

"Lastly,  I  hereby  nominate  and  appoint  my  said  wife, 
Mary  Clark,  to  be  executrix  of  this  my  last  will  and  tes- 
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tament,  and  hereby  authorize  and  empower  her  to  sell 
and  convey  any  and  all  real  estate  and  personal  property 
of  which  I  may  die  seized,  using^  her  own  discretion 
therein." 

On  March  22,  1897,  Mary  Clark  undertook  to  convey 
the  premises  known  as  her  homestead,  in  Macomb,  to 
James  S.  Clark  by  the  following"  deed,  which  is  the  in- 
strument sought  to  be  set  aside  in  this  proceeding: 

"jKnou?  all  men  hy  these  presents^  That  I,  Mary  Glark,  of  Ma- 
comb, McDonough  county,  Illinois,  as  executrix  of  the  last  will 
and  testament  of  John  P.  Clark,  late  of  said  county,  in  consid- 
eration of  $100  to  me  in  hand  paid  and  the  further  considera- 
tion of  services  rendered  and  to  be  rendered  by  James  S.  Clark, 
have  and  by  virtue  of  the  power  in  me  vested  as  such  executrix 
by  said  last  will  and  testament  do  hereby  sell  and  convey  unto 
the  said  James  S.  Clark  all  the  rights,  title  and  interest  which 
the  said  John  P.  Clark,  at  the  time  of  his  death,  had  in  and 
to  the  following  described  real  estate,  to- wit:  Lot  one  (1)  and 
the  north  one-half  (J)  of  lot  four  (4),  in  block  seven  (7),  Chase's 
addition  to  the  city  of  Macomb,  McDonough  county,  Illinois. 
And  the  said  Mary  Clark,  personally  and  as  executrix,  as  afore- 
said, for  and  on  behalf  of  the  estate  of  the  said  John  P.  Clark, 
deceased,  covenants  and  agrees  to  and  with  the  said  James  S. 
Clark,  and  his  heirs  and  assigns,  that  at  the  time  of  his  death 
he,  the  said  John  P.  Clark,  was  lawfully  seized  in  fee  of  the  said 
premises,  and  that  same  was  free  and  clear  of  all  incumbrances, 
and  that  his  said  estate  shall  and  does  hereby  warrant  and  de- 
fend the  title  to  said  premises  against  the  claims  of  all  persons. 
The  grantor  reserves  possession  of  said  premises  during  her  nat- 
ural life. 

**In  witness  whereof  said  Mary  Clark,  personally  and  as  ex- 
ecutrix, as  aforesaid,  has  hereunto  set  her  hand  and  seal  this 
22d  day  of  March,  A.  D.  1897.  ht 

Mary  X  Clark.     [Seal]" 

M«rk. 

The  defendant  filed  his  answer,  denying  the  charges 
of  fraud  and  undue  influence  as  well  as  the  allegations 
of  the  amended  bill.  Upon  a  hearing  the  bill  was  dis- 
missed for  want  of  equity.  Complainants  now  prosecute 
this  appeal. 
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PoNTious  &  Mickey,  Neece  &  Son,  and  Baily  & 
Holly,  for  appellants. 

T.  B.  SwiTZER,  and  H.  C.  Agnew,  for  appellee. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

The  appellants  insist  the  court  below  should  have 
g'ranted  the  relief  prayed  in  the  bill,  as  amended, — first, 
on  the  ground  that  the  grantor,  Mary  Clark,  under  the 
I^rovisions  of  her  husband's  will,  had  no  authority  to 
make  the  conveyance  in  question;  second,  that  even  if 
she  had  such  authority,  her  act  in  this  instance  did  not 
come  within  the  scope  of  her  authority;  and  third,  that 
the  conveyance  was  procured  by  the  fraud  and  undue 
influence  of  the  grantee.  The  appellee  contends  that  the 
question  of  the  grantor's  authority  to  make  the  deed  is 
the  only  one  properly  before  this  court  for  review. 

It  will  be  seen  by  the  terms  of  the  will,  after  the  pay- 
ment of  testator's  just  debts  Mary  Clark  was  given  the 
property  of  testator,  "both  real  and  personal,  for  and 
during  her  natural  life;"  then,  after  her  death,  whatever 
remained  unexpended  was  to  be  applied  to  the  payment 
of  legacies  to  certain  of  his  children,  and  after  the  pay- 
ment of  the  legacies  the  remainder  was  to  be  divided 
equally  among  the  complainant  John  W.  Clark  and 
others  named. 

It  is  said  by  appellee  that  the  last  clause  of  the  will 
appointing  his  mother  executrix,  and  empowering  her  to 
sell  and  convey  "any  and  all"  of  testator's  real  estate 
and  personal  property,  "using  her  own  discretion,"  author- 
ized her  to  make  the  deed  in  question,  and  it  seems  bis 
contention  is  that  an  absolute  power  of  disposition  was 
coupled  with  the  life  estate  of  the  wife.  We  do  not  think 
this  proposition  can  be  maintained.  It  is  clear  that  by 
the  first  clause  the  wife  was  given  only  an  estate  for 
life.  By  the  last  clause  she  was  made  executrix  of  the 
will  and  given  certain  powers,  but  her  power  of  sale 
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under  that  appointment  was  that  of  an  executrix,  and 
was  no  greater  than  would  have  been  the  power  of  any 
other  person  who  might  have  been  named  as  executrix. 
Had  the  testator  intended  her  to  have  more  than  a  life 
estate,  he  would  have  made  it  apparent  in  the  clause 
limiting  her  enjoyment  of  the  estate.  The  power  of  sale 
as  an  executrix  was  a  wise  provision.  The  will,  upon  its 
face,  shows  that  the  testator  contemplated  the  payment 
of  his  just  debts,  and  this  might  necessitate  the  sale  of 
part  or  all  of  his  property. 

Having  only  the  power  to  sell  as  an  executrix,  the 
inquiry  then  is,  was  the  deed  of  Mary  Clark  such  a  sale 
as  came  within  the  scope  of  her  authority?  The  consid- 
eration, as  stated  in  the  deed,  was  $100  "and  the  further 
consideration  of  services  rendered  and  to  be  rendered  by 
James  S.  Clark."  Testimony  is  introduced  to  show  that 
the  services  contemplated  by  the  language  thus  used  were 
the  care  of  the  grantor  as  long  as  she  should  live.  This, 
we  think,  was  an  act  unauthorized  by  her  power.  The 
only  sale  which  she  could  have  properly  made,  in  her  ca- 
pacity as  executrix,  was  one  for  money,  and  in  the  usual 
course  of  administration  other  husband's  estate. 

This  case,  in  principle,  is  not  unlike  that  of  Griffin  v. 
Griffin,  141  111.  373.  There  the  testator  devised  to  his  wife 
real  estate  for  and  during  her  natural  life,  "with  the  same 
right  to  sell  the  same  for  her  support  and  maintenance 
that  I  would  have  if  living,"  limiting  the  remainder  to 
his  children.  An  attempt  was  made  by  the  wife  to  sell 
it  to  a  son  in  fee,  in  consideration  that  he  would  take 
care  of  her  the  remainder  of  her  life.  It  was  there  held 
that  the  sale,  even  for  her  support  and  maintenance, 
must  be  a  sale  for  a  stipulated  sum  in  money.  We  said 
(p.  388):  "This  was  not  a  good  execution  of  the  power  to 
sell  the  land  for  the  support  and  maintenance  of  Mary 
Griffin.  The  sale  and  conveyance  were  a  fraud  on  the 
rights  of  the  devisees  of  the  remainder  in  fee.  It  was 
a  perversion  of  the  power  given  by  the  will,  and  not  a 
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bona  fide  exercise  of  that  power.  It  was  not  within  the 
reasonable  contemplation  of  the  power  that  the  land 
should  be  sold  thereunder  for  the  purpose  of  paying  the 
debts  of  the  life  tenant  incurred  for  purposes  other  than 
her  support  and  maintenance.  Nor  was  it  within  its  con- 
templation that  the  land  should  be  sold  otherwise  than 
in  the  usual  and  customary  manner,  for  a  stipulated  sum 
in  money  and  with  some  reference  to  its  value.  That 
which  John  Griffin  authorized  his  wife  to  do  was  *to  sell' 
his  real  estate, — i,  e.,  dispose  of  it  for  an  equivalent  in 
money.  It  would  hardly  be  contended  that  if  Mary 
Griffin,  immediately  Upon  the  death  of  her  husband,  had 
conveyed  all  the  lands,  under  the  power,  to  a  person  who 
agreed  to  support  and  maintain  her  during  life  and  bury 
her  when  dead,  it  would  be  a  valid  conveyance  within 
the  purview  of  the  power;  and  it  does  not  help  the  mat- 
ter that  she  refrained  from  so  doing  until  she  was  over 
ninety  years  of  age  and  stood  with  one  foot  in  the  grave. 
*  *  *  There  was  no  error  in  setting  aside  and  cancel- 
ing the  deed  to  him,"  the  grantee.  The  principle  there 
announced  applies  with  greater  force  to  the  case  at  bar, 
the  widow  in  this  instance  being  given  no  right  to  sell  for 
her  support  and  maintenance. 

In  this  view  of  the  case  it  is  unnecessary  to  consider 
whether  the  issue  of  undue  influence  was  properly  raised 
by  the  bill  and  answer. 

The  conveyance,  for  want  of  power  in  the  grantor,  is 
void,  and  the  circuit  court  erred  in  not  setting  it  aside 
for  that  reason.  Its  decree  will  accordingly  be  reversed 
and  the  cause  will  be  remanded  to  the  circuit  court,  with 
directions  to  enter  a  decree  in  conformity  with  the  views 
here  expressed.  Reversed  and  remanded. 
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Perry  Sexson 

V, 

Mary  Ann  Barker. 

Opiixion  filed  April  21, 1898. 

1 .  Color  of  TiTLE--ma«<er 's  deed  un  der  decree  of  specific  performance 
is  color  of  title,  A  master's  deed  executed  under  a  decree  for  specific 
performance  of  an  oral  contract  to  convey  the  land  constitutes 
color  of  title. 

2.  Same— paWy  presumed  to  have  acquired  color  of  title  in  good  faith. 
One  acquiring  color  of  title  is  presumed  to  have  acted  in  good  faith, 
which  presumption  must  be  overcome^  in  order  to  establish  bad 
faith,  by  evidence  showing  a  design  to  defraud  the  party  having 
the  better  title. 

3.  Same— dfcd  may  constitute  valid  color  of  title  though  based  on  a  void 
decree,  A  deed  may  constitute  valid  color  of  title  though  it  fails 
to  pass  the  absolute  title,  and  though,  in  the  absence  of  fraud,  it 
is  based  on  an  erroneous,  or  even  void,  decree. 

4.  S AME— ir/iat  not  sufficient  to  show  had  faith  in  obtaining  color  of  title. 
The  fact  that  a  deed  constituting  color  of  title  was  based  on  a  de- 
cree requirifag  specific  performance  of  an  oral  contract  concerning 
the  land,  or  that  the  decree  might  have  been  reversed  for  failure 
to  preserve  the  evidence  in  the  record,  or  that  the  court  acted 
without  jurisdiction,  does  not  show  bad  faith  in  procuring  the  deed. 

5.  Former  cases— doctrine  of  Boumian  v.  Wettig,  39  111  410^  has  not 
beeyi  followed  in  later  cases.  The  doctrine  announced  in  Bowman  v. 
Wettig,  .39  111.  416,  that  one  who  accepts  a  deed  as  color  of  title  to 
which  he  knows  he  is  not  entitled  under  the  law  cannot  be  consid- 
ered as  acquiring  such  color  of  title  in  good  faith,  has  not  been 
adhered  to  in  later  cases. 

Appeal,  from  the  Circuit  Court  of  Shelby  county;  the 
Hon.  Samuel  L.  D wight,  Judge,  presiding. 

Hamlin  &  Kelley,  for  appellant: 

Any  deed  which  on  its  face  purports*  to  convey  title, 
founded  on  no  matter  what,  is  color  of  title  under  the 
statute.  Nelson  v,  Davidson,  160  111.  254;  Morrison  v.No^'- 
man,  47  id.  477;  Fagan  v.  Rosier,  68  id.  84;  Brian  v.  Melton, 
125  id.  647;  Brooks  v.  Bruyn,  35  id.  392;  McCagg  v.  Heacock, 
34  id.  476. 
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The  question  of  good  faith  is  one  of  fact.  Woodioard  v. 
Blanchard,  16  111.  424;  Smith  v.  Ferguson,  91  id.  304. 

Color  of  title  is  always  presumed  to  have  been  ac- 
quired in  good  faith  until  the  contrary  appears,  and  bad 
faith  is  not  to  be  presumed  in  the  absence  of  proof.  Mc- 
Connel  v.  Street,  17  111.  253;  Fagan  v.  Bosier,  68  id.  84;  Stumpf 
V.  Osterhage,  111  id.  82. 

Where  there  is  no  actual  fraud,  and  no  proof  that  the 
color  of  title  was  acquired  in  bad  faith,  \t  will  be  held 
to  be  acquired  in  good  faith,  notwithstanding  the  party 
acquiring  it  has  notice  of  defects  in  it  which  prevented  it 
being  an  absolute  title.  Bussell  v.  Mandell,  73  111.  136;  Mc- 
Cagg  v.  ffeacock,  34  id.  479;  Eaivson  v.  Fox,  65'  id.  200;  SmWi 
V.  Ferguson,  91  id.  304. 

Good  faith  in  the  acquirement  of  title,  within  the 
meaning  of  the  statute,  does  not  require  ignorance  of  an 
adverse  claim  or  of  defects  of  title.  Notice,  actual  or  con- 
structive, is  of  no  consequence.  Chklcering  v.  Failes,  26  111. 
507;  Coleman  v.  Billings,  89  id.  183;  County  of  Piatt  v.  Goodell, 
97  id.  84;  Davis  v.  Hall,  92  id.  85. 

It  makes  no  difference  whether  the  want  of  authority 
appears  upon  the  face  of  the  instrument  or  aliunde,  Brian 
V.  Melton,  125  111.  647;  Broolcs  v.  Bruyn,  35  id.  392. 

A  master's  deed  may  constitute  color  of  title  although 
the  decree  is  void.     Beedij  v.  Camfield,  159  111.  254. 

Fraud,  to  constitute  bad  faith,  must  always  be  proven. 
McConnel  v.  Street,  17  111.  253. 

Ignorance  of  law  cannot  have  the  effect  to  destroy 
color  of  title,  if  acquired  in  good  faith.  Hardin  v.  Crate, 
60  111.  215;  Huls  v.  Buntin,  47  id.  396;  Hinkley  v.  Greene,  52 
id.  223. 

In  order  to  claim  under  color  of  title  it  is  not  neces- 
sary to  show  judgment.  Winstanley  v.  Meacham,  58  111.  97; 
Dickenson  v.  Breeden,  30  id.  279. 

A  parol  agreement  may  constitute  a  sufficient  color  of 
title.  Woodward  v.  Blanchard,  16  111.  424;  McClelland  v.  Kel- 
logg, 17  id.  498. 
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Where  the  court  has  jurisdiction  of  the  parties  and 
the  subject  matter,  its  judgments  and  decrees  cannot  be 
impeached  collaterally  by  parties  or  privies.  1  Black  on 
Judgments,  sees.  245,  246;  Harris  v.  Lester,  80  111.  307. 

The  judgment  of  a  court  having  jurisdiction  is  not 
rendered  void  or  open  to  collateral  attack  because  of  a 
wrong  judgment,  based  upon  an  erroneous  application 
of  legal  principles  or  insufficient  evidence.  1  Black  on 
Judgments,  sees.  261-268. 

Thornton  &  Richardson,  for  appellee: 

A  party  who  accepts  a  deed  to  which  he  knows  he  is 
not  entitled  under  the  law  cannot  be  considered  as  ac- 
quiring the  color  of  title  which  such  deed,  if  he  was  en- 
tiled to  it,  would  give  him,  in  good  faith.  Bowman  v. 
Wettig,  39  111.  417. 

A  party  receiving  color  of  title  in  fraud  of  the  owner's 
rights,  although  he  holds  the  color  and  asserts  the  claim, 
cannot  render  it  availing  because  of  the  want  of  good 
faith.     Hardin  v.  Gouvenenr,  69  111.  143. 

Ignorance  of  the  law  excuses  no  one, — and  this,  ap- 
plies equally  in  the  administration  of  criminal,  common 
law  and  equitable  justice.  Goltra  v.  Sanasacky  53  111.  458; 
Foialer  v.  Black',  136  id.  379. 

Before  a  decree  can  pass  against  an  infant  defendant 
in  chancery,  full  proof  must  be  made  against  him  and 
that  proof  preserved  in  the  record  or  decree.  No  pre- 
sumption can  be  indulged  that  proof  was  made  against 
the  infant  unless  it  is  shown  by  the  record.  Chaffin  v. 
Heirs  of  Kimball,  23  111.  35. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Free  Sexson. died  intestate  about  February  22,  1843, 
seized  of  the  lands  involved  in  this  case,  and  leaving 
Polly  Sexson,  his  widow,  and  eleven  children,  his  heirs- 
at-law.     After  his  death,  Isaac  Free  Sexson,  one  of  the 
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children,  died  in  infancy,  intestate,  and  the  interest  of 
that  c!iild  in  the  premises  passed  to  the  mother,  Polly 
Sexson,  and  the  brothers  and  sisters,  as  heirs-at-law. 
Another  of  the  heirs,  Churchwell  H.  Sexson,  died  intes- 
tate in  Pebruar}^  1852,  two  months  before  the  birth  of 
appellee,  his  only  child,  who  inherited  his  interest.  Polly 
Sexson,  the  widow,  conveyed  by  deed  to  Perry  Sexson, 
appellant,  who  was  one  of  the  heirs,  the  share  in  the 
lands  which  she  inherited  from  her  infant  child,  Isaac 
Free  Sexson,  and  all  the  others  heirs,  except  appellee, 
also  conveyed  by  their  deeds  their  respective  interests  in 
the  premises  to  appellant.  Appellee  began  this  suit  in 
1896,  by  filing  her  bill  for  partition  and  for  an  accounting- 
of  rents  and  profits.  Appellant  answered  that  he  acquired 
the  share  claimed  by  appellee  under  a  decree  for  the  spe- 
cific performance  of  a  contract  for  the  purchase  of  the 
same  made  by  him  with*  Churchwell  H.  Sexson,  appellee'^ 
father,  and  a  conveyance  by  a  master  in  chancery,  in  pur- 
suance of  said  decree,  on  April  9,  1853;  that  he  had  been 
in  actual,  adverse  and  notorious  possession  of  the  real 
estate  from  that  day,  and  had  made  valuable  improve- 
ments thereon,  and  that  he  *had  paid  the  taxes  while  so 
in  possession  under  said  deed.  There  were  other  defend- 
ants to  the  bill,  but  it  was  dismissed  as  to  them  on  the 
hearing,  and  there  was  a  decree  in  favor  of  appellee  for 
the  partition  of  the  premises. 

It  was  proved  at  the  hearing  that  the  defendant,  Perry 
Sexson,  in  the  fall  of  tlie  year  1851  made  a  verbal  con- 
tract with  complainant's  father,  Churchwell  H.  Sexson, 
for  his  interest  in  the  lands  for  §65,  which  was  all  that 
the  interest  was  worth  at  that  time.  About  one-fourth 
of  the  purchase  money  was  paid  in  cash,  but  Churchwell 
H.  Sexson  died  before  the  balance  was  paid  or  a  deed 
made.  After  his  death  defendant  filed  his  bill  in  chancery 
against  complainant  for  the  specific  performance  of  that 
contract.  A  guardian  ad  litem  was  appointed  for  com- 
plainant as  defendant  in  that  suit,  and  the  court,  having 
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heard  the  proof,  entered  a  decree  for  the  specific  perform- 
ance of  the  contract,  and  the  execution  of  a  deed  by  the 
master  in  chancery  upon  the  payment  of  $47.50,  the  bal- 
ance found  to  be  due.  The  money  was  paid  to  the  master 
and  the  deed  executed.  Defendant  was  appointed  guar- 
dian of  complainant,  and  held  the  money  as  such  until 
her  majority,  when  he  paid  it  to  her,  with  interest,  in  Oc- 
tober, 1870,  amounting"  to  $84.16,  and  settled  his  account 
as  her  guardian.  After  the  death  of  Free  Sexson,  his 
widow,  Polly  Sexson,  continued  to  live  in  the  old  home- 
stead on  the  premises.  Defendant  moved  on  the  land  in 
November,  1857,  and  lived  in  a  small  house  which  he  built 
imtil  1860,  when  he  exchanged  houses  with  his  mother  and 
moved  into  the  old  homestead.  Complainant  lived  with 
her  grandmother,  Polly  Sexson,  until  her  marriage,  when 
sixteen  or  seventeen  years  of  aj^e,  and  she  then  went  to 
live  with  her  husband.  About  the  year  1872  or  1873  the 
widow  abandoned  housekeeping  and  became  a  member  of 
defendant's  family,  and  so  remained  until  her  death,  in 
1887.  Defendant  built  a  new  house  in  1876  on  the  prem- 
ises and  lived  on  the  land  continuously,  and  paid  the 
taxes  from  1857  until  the  commencement  of  this  suit,  in 
1896.  Complainant  lived  near  the  lands  for  twenty  years 
before  filing  her  bill,  during  all  of  which  time  defendant 
was  in  possession  and  claiming  ownership. 

It  will  only  be  necessary  to  consider  the  defense  of 
color  of  title  and  payment  of  taxes  for  seven  years  while 
in  possession  of  the  premises.  There  is  no  doubt  that 
the  deed  to  the  defendant  from  the  master  in  chancery 
constituted  color  of  title,  and  the  only  controversy  be- 
tween the  parties  is  whether  it  was  acquired  in  good 
faith.  The  good  faith  of  the  defendant  is  a  question  of 
fact,  and  in  the  absence  of  evidence  to  the  contrary  it 
will  be  presumed.  Bad  faith  will  not  be  presumed,  but 
must  be  established  by  proof.  (McConnel  v.  Street,  17  111. 
253;  McCagg  Y.Beacock,  34  id.  476;  Brooks  v.Bruyn,  35  id. 
392;  Morrison  v.  Norman^  47  id.  477;   Stumpf  v.  Osterhage, 
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Ill  id.  82.)  In  order  to  overcome  this  presumption  the 
evidence  must  show  a  desig^n  to  defraud  the  person  hav- 
ing a  better  title,  and  in  this  case  there  is  an  absence  of 
evidence  tending^  to  prove  that  fact.  There  is  nothing" 
in  the  testimony  which  casts  any  suspicion  of  fraudulent 
intent  upon  the  defendant  or  his  motives,  or  that  tends 
to  show  any  design  on  his  part  to  defraud  the  complain- 
ant in  any  manner.  The  contract  was  made  with  com- 
plainant's father,  and  the  price  agreed  upon  was  the  full 
value  of  the  interest  purchased.  Defendant  carried  out 
the  contract  in  good  faith,  and  the  only  ground  alleged 
by  counsel  for  imputing  bad  faith  to  him  consists  of  cer- 
tain objections  to  the  proceedings  in  the  suit  for  specific 
performance.  These  objections  are  not  sufficient  to  show 
bad  faith.  It  will  not  suffice  for  that  purpose  to  point 
out  that  the  contract  was  a  verbal  one  and  subject  to  a 
defense  for  that  reason,  or  that  the  decree  might  have 
been  reversed  because  the  evidence  was  not  preserved  in 
the  record,  or  that  the  court  acted  without  jurisdiction. 
The  fact  that  a  deed  fails  to  pass  an  absolute  title  is  not 
material,  and  the  fact  that  it  is  made  under  a  decree 
which  was  erroneous,  or  even  void,  in  the  absence  of 
fraud,  will  not  affect  the  defense  under  the  Statute  of 
Limitations.  Huls  v.  Buntin,  47  111.  396;  Einkley  v.  Oreene, 
52  id.  223;  Reedy  v.  Camfleld,  159  id.  254. 

It  is  claimed  that  the  cases  of  Bowman  v.  Wettig,  39  111. 
416,  and  Dalton  v.  Lucas,  63  id.  337,  establish  the  doctrine 
that  defendant  was  bound  to  know  the  law  and  to  know 
that  the  verbal  contract  for  the  land  could  not  be  en- 
forced, and  that  the  decree  for  its  enforcement  was  erro- 
neous, and  therefore  he  was  guilty  of  bad  faith  in  so 
acquiring  the  deed.  Such  a  doctrine  would  abrogate  the 
statute  and  require  the  party  claiming  its  benefit  to  estab- 
lish a  valid  title,  and  in  the  case  of  Davis  v.  Ilally  92  111. 
85,  it  was  said  that  the  apparent  teachings  of  the  opinion 
in  Bowman  v.  Wettig,  su-pra,  had  not  been  adhered  to  in  the 
later  cases.   The  decision  in  Dalton  v.  Luca^  was  based  on 
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the  prior  case  of  Bowman  v.  Wettig,  but  if  gfiven  full  effect 
it  could  not  influence  the  decision  in  this  case.  That  case 
involved  a  knowing"  and  intentional  omission  by  a  pur- 
chaser at  a  tax  sale  to  give  a  notice  required  by  the  stat- 
ute, and  thereby  keep  the  owner  in  ignorance  of  his 
rights,  and  it  has  no  application  here. 

The  decree  of  the  circuit  court  is  reversed,  and  the 
cause  is  remanded  to  that  court  with  directions  to  dis- 
miss the  bill.  T>  J      ^  J  J 

Reversed  and  remanded. 


Albert  Waters 

V. 

The  People  op  the  State  op  Illinois. 

Opinion  filed  April  SI,  1898. 

1.  Criminal  law — testimony  of  an  accomplice  should  be  acted  upon 
tcith  great  caution.  Whilst  a  defendant  may  be  convicted  on  the  un- 
supported evidence  of  an  accompUce,  yet  such  evidence  must  be 
weifjhed  with  extreme  caution,  particularly  where  the  testimony 
of  the  accomplice  is  impeached  by  his  own  sworn  evidence  on  a 
former  trial. 

2.  Same — court  vnll  set  aside  conviction  apparently  resulting  from  pas- 
sion or  prejudice.  A  court  of  review  will  set  aside  a  conviction  and 
direct  a  new  trial  where  a  consideration  of  the  whole  case  leads 
to  the  conclusion  that  the  jury  were  actuated  by  passion  or  preju- 
dice in  regarding  the  impeached  evidence  for  the  prosecution  and 
in  disregarding  the  unimpeached  evidence  for  the  defense. 

3.  Same— Jurv  should  be  accurately  instructed  where  evidence  is  close. 
In  criminal  trials,  where  the  evidence  is  close  or  doubtful,  the  jury 
must  be  accurately  and  fairly  instructed  as  to  the  law,  and  error 
in  an  instruction  which,  standing  alone,  might  be  deemed  unim- 
portant, will  worlc  reversal  where,  considering  the  evidence  and 
the  particular  circumstances,  it  is  clear  that  the  jury  were  misled 
thereby  to  the  defendant's  prejudice. 

Writ  op  Error  to  the  Circuit  Court  of  Pulton  county: 
the  Hon.  John  A.  Gray,  Judge,  presiding^. 
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H.  W.  Masters,  for  plaintiff  in  error. 


Digitized  by 


Google 


368  Waters  v.  The  People.  [172  III. 

E.  C.  Akin,  Attorney  General,  (D.  C.  Hagle,  C.  A. 
Hill,  and  B.  M.  Chiperpield,  of  counsel,)  for  the  People. 

Mr.  Chief  Justice  Phillips  delivered  the  opinion  of 
the  court: 

At  the  March  term,  1897,  of  the  Fulton  county  circuit 
court,  the  plaintiff  in  error.  Waters,  was  jointly  indicted 
with  Frank  Maple,  Frank  McGrew  and  Edward  Farris 
for  the  burglary  of  the  store  of  one  N.  S.  Wright,  at  Can- 
ton, Illinois,  on  the  night  of  the  11th  or  the  morning  of 
the  12th  of  January,  1897.  Frank  Maple,  one  of  the  de- 
fendants, pleaded  guilty,  and  Frank  McGrew  and  Edward 
Farris  entered  their  pleas  of  not  guilty,  and  on  a  trial 
before  a  jury  were  adjudged  guilty.  The  defendant  Mc- 
Grew was  sentenced  to  the  State  reformatory,  and  the 
defendants  Farris  and  Maple  were  sentenced  to  confine- 
ment in  the  penitentiary  at  Joliet.  At  the  September 
term,  1897,  the  plaintiff  in  error  was  arraigned  upon  the 
charge  of  burglary  made  in  the  indictment,  and  entered 
his  plea  of  not  guilty.  A  trial  was  had,  which  resulted 
in  his  conviction.  A  motion  to  set  aside  the  verdict  and 
grant  a  new  trial  was  entered,  which  was  denied  by  the 
court,  and  the  plaintiff  in  error  was  sentenced  on  the  ver- 
dict. He  then  sued  out  this  writ  of  error,  and  assigns 
as  error  the  improper  admission  of  evidence,  that  the 
evidence  does  not  warrant  conviction,  and  that  the  court 
erred  in  instructing  the  jury. 

No  evidence  was  introduced  connecting  plaintiff  in 
error  with  the  commission  of  the  crime  szlve  and  except 
that  of  his  three  co-defendants,  who  were  brought  into 
court  as  witnesses  and  testified  against  him.  The  testi- 
mony of  these  three  persons,  Maple,  Farris  and  McGrew, 
who  were  jointly  indicted  with  plaintiff  in  error,  stand- 
ing alone,  might  be  considered  sufficient  to  warrant  a 
conviction  of  the  plaintiff  in  error.  It  appeared  that  the 
store  of  N.  S.  Wright,  in  Canton,  Illinois,  was  burglar- 
ized on  the  night  of  January  11,  1897,  and  shortly  there- 
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after  Maple,  McGrew  and  Farris  were  arrested,  and  an 
indictment  charging  them,  with  the  plaintiff  in  error, 
with  the  commission  of  the  offense,  was  found.  An  effort 
was  made  to  arrest  the  plaintiff  in  error.  He  fled  from 
the  officer  and  went  to  the  State  of  Iowa,  but  shortly 
thereafter  returned  to  his  home,  where  he  was  arrested. 
He  states  that  he  learned  of  his  indictment  whilst  he  was 
away  and  returned  for  the  purpose  of  standing  trial; 
that  he  believed  that  the  officer  had  a  subpoena  for  him, 
and  that  he  did  not  wish  to  testify  and  sought  to  evade 
the  service  of  the  subpoena.  Whatever  indication  of 
guilt  might  be  evidenced  by  his  fleeing  from  the  officer 
his  prompt  and  voluntary  return  tends  to  counterbalance. 
Maple,  after  he  pleaded  guilty,  made  a  sworn  statement, 
in  which  he  stated  that  he  alone  was  guilty  of  the  com- 
mission of  the  offense.  McGrew  and  Farris  on  their  trial 
stated  that  they  took  no  part  in  the  commission  of  the 
offense  and  knew  nothing  of  its  commission  of  their  own 
knowledge.  After  they  had  so  testified  and  all  three 
had  been  sentenced  and  imprisoned,  McGrew  was  brought 
from  the  reformatory  and  Maple  and  Farris  were  brought 
from  the  penitentiary  to  testify  against  the  plaintiff  in 
error.  They  testified  that  in  the  early  part  of  the  even- 
ing of  the  11th  of  January,  1897,  they  Aet  the  plaintiff  in 
error  and  with  him  planned  the  commission  of  the  bur- 
glary,— as  ^claimed  by  Maple,  at  the  suggestion  of  plain- 
tiff in  error  himself.  They  state  they  were  with  him 
almost  continuously  from  about  half-past  seven  o'clock 
in  the  evening  until  an  early  hour  in  the  morning,  and 
that  the  burglary  was  committed  by  them  with  the  plain- 
tiff in  error.  In  the  cross-examination  of  Maple  he  was 
asked  whether  any  inducement  was  held  out  to  him  to 
testify  in  the  cause  against  the  plaintiff  in  error,  and  he 
answered:  "Well,  you  may  not  look  at  it  in  that  way, 
but  I  did.  I  was  called  for,  and  the  board  gave  me  to 
understand  that  it  would  be  pretty  hard  for  me  to  con- 
vince them  I  was  going  to  do  right  unless  I  did  make  some 
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move  to  show  I  was.  They  told  me  it  would  give  you 
a  chance  to  square  yourself  with  that  community  if  you 
were  ever  taken  back,  but  if  you  won't  we  won't  answer 
for  the  consequences.  Mr.  McClaughrey's  son  told  me 
that  Mr.  Chiperfield  came  up  there  in  response  to  a  let- 
ter written  by  McClaugbrey's  son.  We  had  a  talk  after 
he  came  there,  and  the  only  reference  made  to  this  case 
was,  *Will  you  come  down  and  testify  against  Waters?' 
I  said,  *Yes,  sir,'  and  he  said  all  right,  and  got  up  and 
left."  The  McClaughrey  referred  to  was  the  warden  of 
the  penitentiary,  and  the  Chiperfield  referred  to  was  the 
State's  attorney  who  prosecuted  this  case.  The  witness 
Parris,  on  cross-examination,  was  asked,  "Is  it  true,  now, 
that  you  are  making  the  statements  that  you  are  now 
making  concerning  Bert  Waters  in  this  burglary,  because 
of  your  fear,  or  because  of  your  promise  from  the  State 
Board  of  Pardons,  through  Chiperfield  or  any  one  else?" 
to  which  he  replied,  "Oh,  I  don't  know;  not  from  him." 
He  was  then  asked,  "Influence  from  the  board  of  par- 
dons?" and  answered,  "Yes,  I  have  been  induced  to  change 
my  statement  in  regard  to  this  transaction,  within  the 
last  few  weeks,  by  reason  of  the  hope  that  I  might  be 
pardoned  or  paroled  out  of  the  penitentiary." 

The  testimony  of  these  three  witnesses,  being  in  abso- 
lute conflict,  as  it  was,  with  what  they  had  sworn  to  on 
their  own  trial,  was  of  doubtful  credibility.  Both  Maple 
and  Farris  stated  that  they  had  a  hope  of  being  pardoned 
or  paroled  if  they  testified  against  the  plaintiff  in  error 
in  this  cause.  The  witness  McGrew,  in  his  statement, 
denied  any  promise  or  inducement  was  held  out  to  him 
to  testify  in  this  cause.  The  testimony  of  these  three 
witnesses  was  the  only  testimony  shown  by  the  record  on 
which  a  conviction  could  possibly  be  had  of  this  pl?iintiff 
in  error,  and  that  testimony  was  to  the  effect  that  from 
about  half-past  seven  o'clock  until  an  early  hour  in  the 
morning  the  plaintiff  in  error  was  with  them,  Maple, 
Parris  and  McGrew,  and  during  that  time  the  offense  was 
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committed.  Six  witnesses  were  called  for  the  plaintiff 
in  error,  viz.,  John  Mattox,  Roy  Grimm,  Mildred  Ham- 
ilton, Carrie  Brown,  Frank  Dunlap  and  Susan  Mattox, 
three  of  whom,  Mildred  Hamilton,  Carrie  Brown  and 
Frank  Dunlap,  were  in  no  way  related  to  Waters.  All 
these  witnesses  testified  that  at  about  half -past  seven 
o'clock  in  the  evening"  of  the  11th  of  January  the  plainF 
tiff  in  error  was  with  them  eng'aged  in  scrubbing  the  floor 
of  a  hall  in  which  a  meeting"  was  to  be  held  by  the  Ameri- 
can Volunteers, — a  branch  of  the  Salvation  Army, — and 
was  so  eng'ag'ed  until  after  nine  o'clock  that  evening;  that 
when  the  work  was  completed,  shortly  after  nine  o'clock, 
plaintiff  in  error  accompanied  them  to  the  house  of  his 
step-father;  that  he  then  left  the  house  but  returned  in 
about  a  half  hour  and  remained  engaged  in  conversation 
and  in  singing,  and  playing  on  a  mandolin,  until  after 
eleven  o'clock,  when  he  retired,  and,  as  testified  to  by 
Roy  Grimm,  his  half  brother,  and  another  witness,  was 
in  the  house  until  after  one  o'clock.  There  was  no  evi- 
dence showing  that  he  was  absent  except  the  testimony 
of  Maple,  McGrew  and  Farris. 

Whilst  a  defendant  may  be  convicted  on  the  unsup- 
ported evidence  of  an  accomplice,  yet,  where  the  testi- 
mony of  that  accomplice  is  impeached  by  his  own  sworn 
evidence  at  another  time,  it  must  be  weighed  with  ex- 
treme caution.  The  testimony  of  the  witnesses  that  the 
plaintiff  in  error  was  at  work  scrubbing  the  hall  from 
half -past  seven  to  nine  o'clock,  and  then  accompanied 
them  to  the  house  of  his  step-father,  which  he  left  for  a 
short  time  but  returned  there  before  ten  o'clock  and  re- 
mained there  until  after  eleven  o'clock,  when  he  retired, 
occupying  the  bed  the  balance  of  the  night,  is  absolutely 
willful  and  false  if  the  testimony  of  Maple,  McGrew  and 
Farris  is  true.  Whilst  the  question  of  fact  and  the  credi- 
bility of  the  witnesses  were  for  the  jury,  from  this  evi- 
dence the  guilt  of  the  plaintiff  in  error  must  be  held  an 
exceedingly  close  question  of  fact.    With  such  conflict  in 
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the  evidence,  and  with  its  exceeding-ly  close  character, 
it  was  important  that  the  jury  should  be  correctly  in- 
structed. 

In  Rafferty  v.  People,  72  111.  37,  it  was  said  (p.  42):  "If, 
when  the  evidence  is  all  carefully  considered  and  weighed, 
it  appears  that  it  is  wholly  wanting"  in  respect  to  some 
necessary  element  of  the  crime,  or  if  there  is  a  conflict 
of  evidence,  and  there  is  such  a  clear  preponderance  of 
evidence  against  the  verdict  as  to  suspend  the  judicial 
mind  in  serious  doubt  as  to  the  guilt  of  the  accused,  then, 
in  either  case,  we  ought  to  grant  a  new  trial.  Questions 
of  the  credibility  of  witnesses  are  peculiarly  for  the  jury, 
— as,  for  instance,  suppose  the  conviction  rests  solely 
upon  the  evidence  of  an  accomplice.  If  the  jury  choose 
to  believe  him  we  could  not  reverse  when  that  fact  was 
the  only  one  affecting  his  credibility,  although  we  may 
believe  that  faith  should  not  be -reposed  in  such  a  wit- 
ness. But  when  a  verdict  rests  solely  upon  the  evidence 
of  a  single  witness,  and  direct  evidence  of  impeachment 
is  introduced  to  such  an  extent  as  to  lead  to  the  conclu- 
sion that  the  jury  were  actuated  by  passion  or  prejudice 
in  disregarding  such  impeaching  evidence,  then  we  ought 
to  set  the  verdict  aside  and  direct  a  new  trial." 

The  court  gave  to  the  jury  the  following  instruction: 

"If  you  believe,  from  the  evidence,  be^^ond  a  reason- 
able doubt,  that  any  witness  for  the  defense  has  willfully 
and  knowingly  sworn  falsely  to  any  material  fact  in  is- 
sue, then  you  have  a  right  to  disregard  his  entire  testi- 
mony, except  wherein  it  is  corroborated  by  other  credible 
evidence  in  the  case." 

This  instruction  calls  the  attention  of  the  jury  alone 
to  the  testimony  of  the  witnesses  for  the  defense.  It  was 
the  duty  of  the  jury  to  consider  the  testimony  of  all  the 
witnesses,  and  if  any  witness  had  willfully  and  knowingly 
testified  falsely,  whether  for  the  prosecution  or  for  the 
defense,  then  the  jury  had  a  right  to  reject  his  testi- 
mony, unless  it  was  sustained  by  other  credible  evidence. 
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While  this  instruction,  in  and  of  itself,  mi^^ht  not  be  suf- 
ficient ground  for  reversal  if  taken  in  connection  with 
one  given  for  the  defense  calling^  the  attention  of  the 
jury  on  the  sitme  subject  to  Maple,  Farris  and  McGrew, 
it  is  otherwise  when  considered  in  connection  with  the 
eleventh  instruction,  which  was: 

"The  court  instructs  the  jury  that  one  of  the  defenses 
relied  upon  by  the  defendant  is  that  of  alibi.  You  are 
further  instructed,  that  although  you  may  believe,  from 
the  evidence,  that  the  movements  of  the  defendant  may 
have  been  accounted  for  at  some  part  or  portion  of  the 
time  before  and  at  the  commission  of  the  crime  charged 
in  the  indictment,  still,  before  this  defense  is  entitled  to 
consideration,  it  must  appear  that  at  the  very  time  of 
the  commission  of  the  crime  charged  in  the  indictment 
the  defendant  was  at  another  place  so  far  away  or  under 
such  circumstances  that  he  could  not,  with  ordinary  ex- 
ertion, have  reached  the  place  where  the  crime  of  the 
burglary  was  committed,  so  as  to  have  participated 
therein." 

According  to  the  testimony  of  Maple  he  was  in  the 
store  in  which  the  burglary  was  committed  about  two 
hours,  and  after  he  came  out  and  the  money  taken  was 
divided,  as  he  says,  by  Farris,  McGrew,  himself  and  the 
plaintiff  in  error,  he  then  went  to  the  home  of  McGrew, 
a  few  blocks  distant,  arriving  there  about  four  o'clock. 
According  to  his  testimony,  if  true,  the  conclusion  re- 
sults that  the  burglary  was  committed  between  one  and 
two  o'clock  and  he  left  the  store  between  three  and  four 
o'clock.  The  testimony  of  the  witnesses  Maple,  McGrew 
and  Farris  accounts  for  the  presence  of  the  plaintiff  in 
error  with  them  from  about  seven  o'clock  until  between 
three  and  four  o'clock,  and  if  their  testimony  is  true  he 
was  with  them  all  the  time  between  the  hours  so  desig- 
nated. The  testimony  of  the  six  witnesses  for  the  plain- 
tiff in  error  accounts  for  his  presence  from  about  seven 
o'clock  until  after  nine  o'clock,  when  he  left  the  house 
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ox  and  was  gone  not  exceeding  half  an  hour,  and 
etum  his  presence  is  there  shown  by  five  of  the 
?3  for  the  defense  until  after  eleven  o'clock,  when 
id,  and  his  presence  is  accounted  for  in  his  room 
ivitnesses,  Grimm  and  Dunlap,  until  one  o'clock, 
lence  of  these  witnesses  for  the  defense  is  imim- 
,  except  as  contradicted  by  McGrew,  Parris  and 
The  eleventh  instruction  is  to  the  effect  that  al- 
the  jury  should  believe  that  the  movements  of 
ntiff  in  error  were  accounted  for  some  part  or 
of  the  time  before  and  after  the  commission  of 
le  charged  in  the  indictment,  still,  before  that 
was  entitled  to  consideration,  it  must  appear 
the  very  time  of  the  commission  of  the  crime  the 
in  error  was  at  another  place.  This  instruction, 
Id  the  jury  that  before  the  evidence  of  an  alibi 
itled  to  consideration  it  must  appear  that  at  the 
le  of  the  commission  of  the  crime  the  plaintiff  in 
IS  in  another  place.  If  the  testimony  of  McGrew, 
nd  Maple  with  reference  to  the  plaintiff  in  error 
ith  them  from  about  seven  o'clock  until  between 
id  four  o'clock  is  true,  then  the  testimony  of  the 
esses  for  the  defense  accounting  for  his  presence 
im  from  seven  until  after  nine  o'clock,  and  the 
ly  of  the  five  witnesses  accounting  for  his  pres- 
th  them  from  about  a  quarter  of  ten  until  after 
)'clock,  and  the  testimony  of  two  witnesses  ac- 
^  for  his  presence  with  them  from  after  eleven 
until  after  one  o'clock,  would  necessarily  be  un- 
^he  jury  would  clearly  have  a  right  to  take  into 
•ation  this  testimony  of  the  witnesses  for  the  de- 
determining  the  truth  of  the  testimony  of  the 
itnesses.  Maple,  McGrew  and  Parris,  as  to  the 
in  error  having  been  with  them  during  the  period 
from  seven  until  one  o'clock;  and  if  their  testi- 
as  untrue  in  that  regard,  it  would  necessarily  be 
i  less  credible  as  to  the  plaintiff  in  error  being 


Digitized  by 


Google 


r 


Ipril,  '98.]  Waters  v.  The  People.  375 

with  them  at  the  exact  hour  of  the  commission  of  the 
crime, — during  the  period  of  time  between  one  and  two 
o'clock  and  three  and  four  o'clock,  when  the  crime  was 
committed,  as  testified  to  by  Maple.  The  eleventh  in- 
struction took  away  from  the  jury  the  right  to  consider 
this  testimony,  and  when  taken  in  connection  with  the 
fourth  instruction  was  pecessarily  prejudicial  to  the 
plaintiff  in  error. 

Taking  into  consideration  the  entire  testimony  in  this 
case  it  cannot  be  said  that  there  is  not  such  a  clear  pre- 
ponderance of  evidence  against  this  verdict  as  to  sus- 
pend the  judicial  mind  in  serious  doubt  as  to  the  guilt 
of  the  accused.  Maple  had  been  formerly  convicted  of  a 
crime  and  served  the  term  of  his  sentence  in  the  reform 
school.  Maple,  McGrew  and  Parris  were  each  impeached 
by  their  own  admissions  that  they  had  sworn  to  a  state 
of  facts  absolutely  inconsistent  with  their  testimony  on 
the  trial  of  this  case.  Maple  and  McGrew,  by  their  own 
testimony,  evidenced  that  they  hoped  to  be  rewarded  for 
testifying,  by  being  paroled  or  pardoned.  Maple,  McGrew 
and  Parris  were  all  three  convicted  of  crime.  These  facts 
are  such  as  are  calculated  to  excite  doubt  as  to  whether 
faith  should  be  reposed  in  such  witnesses,  and  as  the  ver- 
dict rests  solely  on  the  testimony  of  the  witnesses  so  im- 
peached, in  connection  with  the  fact  that  the  testimony 
for  the  plaintiff  in  error  comes  from  unimpeached  wit- 
nesses, the  conclusion  necessarily  follows  that  the  jury 
must  have  been  actuated  by  prejudice  or  passion  in  re- 
garding the  impeached  evidence  of  the  witnesses  for  the 
prosecution  and  disregarding  the  unimpeached  evidence 
of  the  witnesses  for  the  defendant,  and  the  verdict  should 
be  set  aside. 

Regarding  the  instructions  as  prejudicial  and  the  ver- 
dict not  warranted  by  the  evidence,  the  judgment  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 
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Edwin  Bebb 

V, 

The  People  ex  rel.  Kochersperger,  County  Treasurer. 

Opinion  filed  April  SI,  1898, 

Township  organization— «cc<u)n  4  of  article  4  of  Township  Organ- 
ization  act  is  constitiUional,  Section  4  of  article  4  of  the  Township  Or- 
ganization act  (Rev.  Stat.  1874,  p.  1072,)  is  constitutional,  and  fully 
empowers  the  board  of  county  commissioners  to  direct  a  levy  of 
town  taxes.    {People  ex  rel,  v.  Knopf,  171  111.  191,  followed.) 

Appeal  from  th,e  County  Court  of  Cook  county;  the 
Hon.  Charles  H.  Donnelly,  Judge,  presiding:. 

Edwin  Bebb,  pro  se. 

Robert  S.  Iles,  (Frank  L.  Shepard,  of  counsel,)  for 
appellee. 

Per  Curiam:  Upon  the  application  of  the  appellee, 
collector  of  Cook  county,  for  judgment  against  lands  and 
lots  delinquent  for  the  taxes  of  1895,  appellant  filed  ob- 
jections to  a  town  tax  of  $5.25  levied  on  certain  premises 
belonging  to  him  in  the  town  of  Lake,  in  said  county. 
The  ground  of  the  objection  was,  that  said  town  tax  was 
extended  by  the  county  clerk  by  direction  of  the  board 
of  county  commissioners,  and  that  said  board  of  county 
commissioners  were  not  corporate  authorities  for  said 
town  and  could  not  be  invested  with  authority  to  assess 
and  collect  the  town  tax,  and  that  section  4  of  article  4 
of  the  Township  Organization  act,  which  purports  to 
invest  the  said  county  commissioners  with  power  to  so 
direct  a  levy  of  town  taxes,  is  unconstitutional  and  void. 

This  precise  question  was  submitted  to  and  decided 
by  this  court  in  the  case  of  People  ex  rel,  v.  Knopf,  171  111. 
191.  Following  the  conclusion  reached  in  that  case,  we 
must  hold  said  section  4  of  article  4  of  the  Township 
Organization  act  constitutional,  and  that  thereby  the 
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board  of  county  commissioners  were  fully  empowered  to 
direct  the  levy  of  said  town  taxes. 

The  judgment  of  the  county  court  must  be  and  is  af- 

^^^  '  Judgment  affirmed. 


Sarah  A.  Maratta 

V. 

Charles  B.  Anderson. 

Opinion  filed  April  ;?i,  1898. 


172    37' i 

77  a  38-2; 


Appeals  and  ebrobs— finding  of  chancellor  on  cojifilcting  oral  testi- 
mony not  disturbed  on  appeal.  Findings  of  fact  by  a  chancellor  on 
conflicting  oral  testimony  will  not  be  disturbed  on  appeal,  unless 
clearly  contrary  to  the  weight  of  evidence. 

Appeal  from  the  Circuit  Court  of  Lawrence  county; 
the  Hon.  E.  D,  Youngblood,  Judge,  presiding". 

Gee  &  Barnes,  for  appellant. 

W.  F.  Foster,  and  S.  C.  Lewis,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

The  circuit  court  of  Lawrence  county  decided  that  a 
deed  made  by  appellee  for  the  conveyance  of  forty  acres 
of  land  where  he  lived,  to  appellant,  was  never  delivered 
to  her,  and  entered  a  decree  canceling  the  deed  as  a  cloud 
on  his  title,  in  accordance  with  the  prayer  of  his  bill. 

The  question  whether  the  *  deed  was  delivered  is  the 
only  one  raised,  and,  aside  from  the  dispute  on  that  sub- 
ject, the  facts  proved  are  as  follows:  Defendant  is  a 
daughter  of  complainant,  and  she  went  with  him,  on  May 
22,  1893,  when  he  was  a  widower,  to  the  office  of  H.  W. 
Bunn,  Bridgeport,  Illinois,  where  the  deed  was  drawn  by 
Bunn  and  complainant  signed  and  acknowledged  it.  Com- 
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plainant  said  that  he  intended  to  hold  the  deed  while  he 
lived,  and  on  his  order  Bunn  sealed  it  up  in  an  envelope, 
on  the  back  of  which  he  wrote,  "Deed  of  Charles  B.  An- 
derson to  Sarah  Maratta."  Complainant  took  the  deed 
and  went  away  from  the  office  with  defendant.  They 
lived  together,  and  when  they  reached  home  the  deed 
was  placed  in  a  drawer  in  the  house.  Afterward,  when 
she  had  ceased  to  live  with  him,  she  went  to  the  house 
in  his  absence  and  took  the  deed  out  of  the  drawer  and 
made  a  copy  of  it,  which  she  put  back  in  the  drawer  in  a 
sealed  envelope  and  took  the  orij^inal  away,  and  had  it 
recorded  shortly  before  complainant  was  married  again. 
Complainant  afterwards  burned  the  copy  with  the  envel- 
ope, supposing  it  was  the  original  deed. 

On  the  question  of  delivery,  defendant  testified  that 
complainant  gave  her  the  deed  on  the  way  home,  and 
said  that  if  anything  happened  to  him' she  should  have 
it  recorded;  that  she  handed  the  deed  back  to  him,  and 
when  they  got  home  he  gave  her  the  key  and  she  put  the 
deed  in  the  drawer,  and  that  he  said  she  could  have  it 
recorded.  Defendant's  daughter  also  testified  that  com- 
plainant gave  the  deed  to  defendant  on  the  way  home, 
and  told  her  that  if  she  saw  anything  was  going  to  hap- 
pen, or  if  she  saw  tit  to  have  the  deed  recorded,  to  have 
it  done.  Complainant  denied  that  he  ever  delivered  the 
deed,  and  claimed  that  it  was  surreptitiously  obtained  by 
the  defendant,  and  he  testified  that  the  daughter  was  not 
present  when  the  alleged  delivery  took  place  on  the  way 
home.  There  was  testimony  of  declarations  made  by  each 
party  which  were  inconsistent  with  their  testimony  on 
the  trial,  and  in  such  a  conflict  in  the  evidence,  as  well 
as  in  view  of  the  expressed  intention  of  the  complainant 
when  the  party  left  the  office  when  the  deed  was  drawn, 
we  are  not  able  to  say  that  the  conclusion  arrived  at  in 
the  circuit  court  was  wrong. 

The  decree  will  be  affirmed.  ^^^^  ^^^^ 
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The  Terre  Haute  and  Indianapolis  Railway  Co. 
Cora  M,  Williams,  Admz. 

Opinion  filed  April  fi,  1898. 

1.  Railroads — act  requiring  fences  and  catUe-guards  is  not  merely  to 
protect  property.  The  act  on  the  fencing-  and  operating  of  railroads, 
(Rev.  Stat.  1874,  p.  807,)  which  requires  railroad  companies  to  erect 
and  maintain  fences  and  cattle-gnards  as  therein  provided,  is  not 
intended  merely  for  the  protection  of  property,  but  for  the  protec- 
tion of  railroad  employees  and  passeng^ers,  by  keeping  the  track 
clear  of  obstructions. 

2.  Saub— employee  is  entitled  to  protection  of  act  requiring  fences  and 
cattle-guards.  The  act  on  fencing  and  operating  railroads  imposes 
on  railroad  companies  an  absolute  duty  to  erect  and  maintain  fences 
and  cattle-guards  as  therein  provided,  and  the  company  is  liable 
to  an  employee  who,  while  exercising  due  care,  receives  an  injury 
because  of  the  company's  failure  to  perform  such  duty. 

3.  Same— engineer  not  required  to  know  condition  of  fences  and  cattle^ 
guards.  The  duties  of  a  railroad  engineer  are  not  of  such  a  nature 
as  to  direct  his  attention  to  fences  and  cattle-guards,  and  the  law 
does  not  require  that  he  have  knowledge  of  their  condition. 

4.  Same— tc/iat  will  not  charge  engineer  xoith  notice  of  condition  offences 
and  ciUtler guards.  The  fact  that  an  engineer  has  passed  through  an 
unincorporated  village  several  times  a  week  for  a  number  of  years 
in  running  over  the  road,  does  not  charge  him  with  notice  that  the 
company  has  neglected  to  erect  fences  and  cattle-guards  at  a  high- 
way crossing  in  such  village,  so  as  to  amount  to  an  assumption  by 
him  of  the  increased  risk  thereby  occasioned. 

5.  Same — when  company  is  liable  for  death  of  engineer.  A  railroad 
company  is  liable  in  damages  for  the  death  of  an  engineer  caused 
by  the  derailing  of  his  train  on  striking  cattle  which  strayed  on  the 
track  at  a  highway  crossing  where  the  company  had  neglected  to 
erect  fences  and  cattle-guards  in  violation  of  its  duty,  if  the  en- 
gineer was  not  negligent  in  running  his  train,  and  is  not  shown  to 
have  had  notice  of  the  absence  of  such  fences  and  cattle-guards. 

T.  B.  &  L  Ry.  Co.  v.  Williams,  69  111.  App.  392,  affirmed. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Macon  county;  the  Hon.  Edward  P.  Vail, 
Judge,  presiding". 
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This  is  a  writ  of  error  to  the  Appellate  Court  for  the 
Third  District  to  reverse  a  judgement  afl&rming  a  judg- 
ment of  the  circuit  court  of  Macon  county,  wherein  Cora 
M.  Williams,  administratrix  of  the  estate  of  James  C. 
Williams,  deceased,  was  plaintiff  and  the  Terre  Haute 
and  Indianapolis  Railway  Company  was  defendant,  being 
an  action  to  recover  damages  for  the  death  of  Williams, 
caused,  as  is  alleged,  by  the  negligence  of  the  railroad 
company. 

» 

T.  J.  Golden,  and  W.  C.  Outten,  for  plaintiff  in  error. 

David  Hutchison,  James  J.  Finn,  and  Alexander 
McIntosh,  for  defendant  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

At  the  station  of  Tabor,  where  the  accident  happened, 
the  railroad  track  was  not  fenced,  and  there  was  no 
cattle-guard  where  the  public  highway  cross.es  the  rail- 
road, to  prevent  cattle  from  passing  upon  the  track. 
Tabor  is  not  an  incorporated  town  or  village,  and  it  was 
not  laid  out  into  lots  or  blocks.  The  place  consisted  of 
a  post-office,  a  grain  elevator,  one  dwelling  and  several 
corn-cribs.  On  the  night  of  the  accident  cattle  strayed 
from  an  adjoining  farm,  and  in  the  absence  of  a  fence  or 
cattle-guard  they  passed  upon  the  railroad  track,  where 
they  were  struck  by  the  engine  attached  to  a  freight 
train.  The  engine  was  thrown  from  the  track,  and  Wil- 
liams, the  engineer,  killed. 

The  theory  of  the  plaintiff  is,  that  the  failure  of  the 
railroad  company  to  fence  its  track  and  erect  a  cattle- 
guard  at  or  near  the  place  where  the  collision  occurred, 
to  prevent  cattle  from  passing  upon  the  track,  was  the 
direct  cause  of  the  accident  and  of  the  death  of  the  engi- 
neer, and  on  account  of  the  failure  of  the  railroad  com- 
pany to  discharge  the  duty  imposed  by  law  it  is  liable. 
On  the  other  hand,  it  is  claimed  that  the  statute  requir- 
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ing"  a  railroad  company  to  fence  its  track  and  erect  cattle- 
guards  was  not  passed  for  the  protection  of  passengers 
or  employees,  but  was  enacted  solely  to  provide  a  remedy 
for  the  owner  of  horses,  cattle  or  other  stock  which  might 
be  killed  on  account  of  the  failure  of  the  railroad  com- 
pany to  fence  its  track  or  erect  suitable  cattle-guards. 

The  statute  seems  to  impose  an  absolute  duty  on  rail- 
road companies  to  erect  and  maintain  fences  along  their 
rights  of  way  and  to  construct  and  maintain  cattle-guards 
at  road  crossings,  except  in  such  portions  of  incorporated 
cities,  towns  and  villages  as  are  laid  out  into  lots  and 
blocks.  (Hurd's  Stat.  chap.  114,  sec.  62.)  It  is  true  that 
the  statute  contains  a  provision  that  if  such  fences  or 
cattle-guards  are  not  made  or  kept  in  good  repair  such 
railroad  corporation  shall  be  liable  for  all  damages  which 
may  be  done  by  the  agents,  engines  or  cars  of  such  cor- 
poration, to  cattle,  horses,  sheep,  hogs  or  other  stock 
thereon;  but  this  provision  cannot  be  held  to  exclude  all 
other  liability  which  may  arise  from  a  failure  of  the  rail- 
road company  to  fence  and  put  in  cattle-guards,  as  re- 
quired by  law.  It  may  be  that  the  statute  was  primarily 
intended  for  the  benefit  of  the  owners  of  stock  when  their 
stock  was  killed  on  the  railroad  track,  but  at  the  same 
time  the  statute  was  doubtless  intended  for  the  benefit 
of  all  classes  of  persons  who  might  need  protection.  The 
person  whose  business  requires  that  he  should  take  pas- 
sage as  a  passenger  on  a  trAin  has  a  deeper  interest  in 
having  the  track  protected  from  obstructions  of  every 
character  than  the  owner  of  stock.  So,  also,  the  employee 
on  a  railroad  train  has  a  deep  interest.  The  lives  of  the 
passenger  and  employee  are  alike  at  stake  when  the  rail- 
road is  not  properly  protected  from  obstructions  which 
are  likely  to  be  upon  the  track  where  it  is  not  properly 
fenced.  It  is,  therefore,  unreasonable  to  suppose  that  the 
legislature  would  provide  a  law  for  the  protection  of 
property  and  make  no  provision  whatever  for  the  pro- 
tection of  life. 
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isel  for  defendant  cite  and  rely  upon  Wabash  Rail- 
V.  Brown,  5  111.  App.  590.  Upon  an  examination  it 
found  that  case  is  predicated  principally  on  Lang- 
3uffalo  Railroad  Co.  19  Barb.  364.  The  principle, 
r,  laid  down  in  the  Langlois  case  was  repudiated  by 
17  York  Court  of  Appeals  in  Donnegan  v.  Ehrhardj 
r.  472.  In  the  decision  of  that  case  it  was  amon^ 
ling^s  said:  "A  railroad  company,  for  the  safety  of 
>engers  as  well  as  its  employees  upon  its  eng-ines 
s,  is  bound  to  use  suitable  care  and  skill  in  fur- 
not  only  adequate  eng-ines  and  cars,  but  also  a 
d  proper  track  and  road-bed.  The  track  must  be 
y  laid  and  the  road-bed  properly  constructed,  and 
ible  prudence  and  care  must  be  exercised  in  keep- 
track  free  from  obstructions,  animate  and  inani- 
nd  if,  from  want  of  proper  care,  such  obstructions 
mitted  to  be  or  come  upon  the  track,  and  a  train 
by  wrecked  and  any  person  thereon  is  injured,  the 
i  company,  upon  plain  common  law  principles, 

1  held  responsible.  *  *  *  Independently  of  any 
ry  requirement  a  jury  might  find,  upon  the  facts 
?e,  that  it  was  the  duty  of  a  railroad  company  to 
:s  track,  to  guard  against  such  danger.  But  what- 
e  rule  would  be  independently  of  the  statute,  there 
lasonable  doubt  that  it  imposes  the  absolute  duty 
railroad  company  to  fence  its  tracks.  That  duty, 
isonable  to  suppose,  was  imposed  not  only  to  pro- 

2  lives  of  animals,  but  also  to  protect  human  be- 
on  railroad  trains.  It  is  made  an  unqualified  duty, 
"  a  violation  thereof  causing  injury  the  railroad 
ly  incurs  responsibility."  The  rule  announced  in 
;e  last  cited  is  fully  sustained  in  Atchison,  Topeka 
\ta  Fe  Railroad  Co,  v.  Reesman,  60  Fed.  Rep.  370. 
inson  v.  Omaha  and  St.  Louis  Railroad  Co.  124  Mo.  140, 
a  case  in  point.  There,  as  here,  an  action  was 
t  to  recover  for  the  death  of  an  engineer.  There 
tiad  strayed  on  defendant's  right  of  way  through 
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a  defective  fence  and  the  engine  collided  with  the  cattle 
and  was  thrown  from  the  track.  The  railroad  company 
was  held  liable.  It  is  there  said:  "We  can  see  no  reason 
why,  at  common  law,  the  railroad  company  would  not  as 
well  be  required  to  use  reasonable  care  to  prevent  such 
obstructions  as  to  see  that  the  ties  and  rails  are  sound 
and  the  road-bed  secure.  I  can  conceive  of  no  more  ade- 
quate method  that  could  be  adopted  by  a  railroad  corpo- 
ration for  keeping"  domestic  animals  off  the  track  of  its 
road  than  that  of  inclosing  it  with  fences.  *  *  *  It 
is  true  that  the  statute  requiring  railroad  corporations 
to  fence  their  tracks,  only  in  express  terms  gives  to  the 
owners  of  cattle  or  other  animals  killed  or  injured  in  con- 
sequence of  a  neglect  to  perform  this  duty  a  right  of  ac- 
tion, yet  it  has  been  held  in  this  State  that  the  law  was 
designed  likewise  for  the  protection  and  safety  of  the 
traveling  public. — Briggs  v.  St.  Louis,  etc.  Railway  Co.  Ill 
Mo.  173,  and  cases  cited." 

We  are  satisfied  that  a  fair  and  reasonable  construc- 
tion of  the  statute  required  the  railroad  company  to  fence 
its  track  and  construct  cattle-guards,  and  for  a  failure  to 
do  so  it  is  liable  to  an  employee  who  may  have  been  in- 
jured through  its  failure  to  perform  a  duty  thus  imposed 
by  law. 

It  is,  however,  contended  that  the  deceased  assumed 
the  risk  arising  from  the  failure  of  the  railroad  company 
to  fence  its  track  and  construct  cattle-guards  at  the  place 
in  question,  because  he  knew  that  the  track  was  not 
fenced  and  the  cattle-guard  was  not  constructed  and  j'^et 
continued  in  the  service  of  the  railroad  company  without 
objection.  A  railroad  company  is  required  to  use  rea- 
sonable and  ordinary  care  and  diligence  in  procuring 
suitable  and  safe  machinery  and  appliances  for  its  em- 
ployees, and  if  an  employee  is  injured  through  the  failure 
of  the  railroad  company  to  discharge  the  duty  imposed 
upon  it  the  company  will  be  liable.  Where,  however,  the 
employee  continues  to  work  with  machinery  or  other  ap- 
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pliances  furnished  by  the  employer  after  he  has  knowl- 
edge of  its  defective  condition,  as  a  general  rule  he  will 
be  deemed  to  have  assumed  the  risk  of  such  defects  when 
he  has  not  been  led  by  the  employer  to  believe  that  the 
defects  would  be  remedied.  {Camp  Point  Manf,  Co,  v.  Bal- 
lon, 71  111.  417.)  Here  the  accident  occurred  before  day- 
light, at  about  4:30  o'clock  in  the  morning.  It  is  not 
suggested  that  the  negligence  of  the  engineer  in  the  man- 
agement or  running  of  the  train  contributed  to  the  injury, 
but  it  is  contended,  from  the  fact  that  the  engineer  had 
run  over  the  road  two  or  three  times  a  week  for  three 
years  and  had  often  stopped  at  Tabor  for  the  purpose  of 
switching  cars,  he  must  have  known  that  the  road  was  not 
fenced  and  that  the  cattle- guards  were  not  constructed. 
The  run  of  the  engineer  was  from  Terre  Haute  to  Peoria 
— a  distance  of  about  175  miles.  It  does  not  appear,  from 
the  evidence,  that  the  deceased  knew  of  the  defects  com- 
plained of,  nor  does  it  appear  that  there  was  anything 
in  the  nature  of  the  duties  of  the  deceased  which  would 
convey  to  him  information  in  regard  to  the  condition  of 
the  fence  or  cattle-guard.  It  is  no  doubt  the  duty  of  an 
engineer,  in  the  management  of  his  train,  to  look  out  and 
look  ahead  for  obstructions  or  signals,  and  to  look  out 
for  signals  when  switching,  as  suggested  in  the  argument 
of  defendant;  but,  so  far  as  appears,  there  is  nothing  in 
the  nature  or  character  of  the  duties  of  an  engineer  which 
would  direct  his  attention  to  the  fences  along  the  line 
of  the  track  or  the  cattle-guards  at  a  highway  crossing. 
It  is  therefore  unreasonable  to  believe  that  the  engineer 
had  notice  of  the  condition  of  the  fence  and  cattle-guards 
at  the  place  where  the  accident  occurred.  It  was  held 
in  Chicago  and  Alton  Railroad  Co.  v.  Johnson,  116  111.  ^06, 
that  the  law  does  not  require  that  a  brakeman  on  a  freight 
train  should  know  all  the  defects  of  construction  and  ob- 
structions there  may  be  along  the  line  of  the  railroad. 
For  a  like  reason  it  may  properlj'^  be  said  that  an  engineer 
is  not  required  to  know  the  condition  of  the  fences  or 
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cattle-guards  along  the  line  of  the  road.  (See,  also,  Jlli- 
71018  Central  Railroad  Co.  v.  Sanders,  166  111.  270.)  The  duty 
of  fencing  the  track  and  constructing  cattle-giiards  at 
highway  crossings  was  imposed  upon  the  railroad  com- 
pany, and  the  deceasefl  had  the  right  to  believe  that  the 
railroad  company  had  discharged  its  duty  in  this  regard, 
hence  there  was  no  reason  why  he  should  be  on  the  con- 
stant watch  to  learn  the  condition  of  the  fences  and  cattle- 
guards.     Illinois  Central  Railroad  Co,  v.  Sanders,  supra. 

We  do  not,  therefore,  think  that  it  appears  from  the 
record  that  the  deceased  had  notice  that  the  track  at  the 
place  of  the  accident  was  not  fenced  .or  that  the  cattle- 
guard  was  not  in  a  proper  condition.  An  employee  does 
not  assume  all  the  risks  of  the  service  in  which  he  may 
be  engaged,  but  he  assumes  only  ordinary  and  obvious 
or  known  risks.  Such  risks  as  are  usually  incident  to 
the  service  and  such  as  he  ought  to  have  known  were 
incident  thereto,  or  such  as  come  to  his  knowledge  and 
of  which  he  does  not  complain  or  object  to,  may  fairly 
be  said  to  have  been  assumed  by  him.  (Wood  on  Master 
and  Servant,  385.)  The  principle  involved  in  the  rule 
announced  is,  that  a  servant  cannot  recover  for  an  in- 
jury which  grew  out  of  his  own  negligence,  and  proof  of 
his  remaining  in  the  service  of  the  employer  with  knowl- 
edge of  the  risk  and  consequent  danger  may  be  regarded 
as  negligence.  But  here,  as  said  before,  it  does  not  ap- 
pear that  the  deceased  had  notice,  and  negligence  could 
not  therefore  be  imputed  to  him. 

From  what  has  been  said  it  follows  that  the  motion 
to  instruct  the  jury  to  find  for  the  defendant  was  properly 
denied,  and  the  court  did  not  err  in  refusing  defendant's 
instruction  No.  2. 

The  judgment  of  the  Appellate  Court  will  be  aflBrmed. 

Judgment  affirmed. 

Mr.  Justice  Boggs  took  no  part  in  the  decision  of 
this  case. 
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f^        '  The  Domestic  Building  Association 

^'  Walter  C.  Nelson  et  al. 

'  V  /  Opinion  filed  April  21, 1898, 

^  1.  Pleading — averment  in  hill  to  foreclose  that  a  ceiiain  lot  had  been 

■^  relea^d  is  conclusive.  Where  a  bill  to  foreclose  a  mortgage  covering 

?'  ,  a  number  of  lots  avers  that  certain  of  them  had  been  released 

'^  '  from  the  lien  of  the  mortgage,  a  finding  by  the  master  that  one  of 

^  the  lots  so  named  had  not  been  released,  and  a  decree  ^nd  sale  of 

^ '  the  same  thereunder,  are  erroneous. 

;  ■;:  2.  Same— defendant  may  appeal  where  hill  avers  his  interest.  An  aver- 

ment in  a  bill  to  foreclose  a  mortgage  covering  a  number  of  lots, 
K-  that  the  defendants  have  or  claim  some  interest  in  the  preipises, 

t'  ■  is  an  averment  as  to  the  entire  premises  described  in  the  mort- 

is.  gage,  and  any  defendant  so  named  as  having  an  interest,  who  has 

answered  or  been  defaulted,  may  assign  as  error  the  inclusion  in 
tbe  order  of  sale  of  a  lot  averred  by  the  bill  to  have  been  released. 
'^  3.  Appeals  and  errors — tohen  Appellate  Court  may  reverse  fore- 

closure decree  as  to  one  lot  and  affirm  as  to  others.    Where,  on  appeal  to 
the  Appellate  Court  trom  a  foreclosure  decree  and  sale,  it  appears 
that  a  certain  lot  which  the  bill  averred  had  been  released  was 
>'  Included  among  those  sold  under  the  decree,  it  is  proper  for  that 

-^  court  to  reverse  the  decree  as  to  the  sale  of  such  lot,  and,  no  other 

error  appearing,  to  affirm  the  decree  as  to  the  sale  of  the  others. 
'  4.  Mortgages — when  trust  deed  covering  several  lots  is  not  distinct 

cw  to  eoc/u     A  provision  in  a  trust  deed  by  which  the  lots  covered 
> .  thereby  may  be  released  upon  payment  of  not  less  than  a  specified 

sum,  does  not  constitute  it,  in  legal  effect,  a  separate  mortgage 
!  upon  each  lot,  securing  separate  and  distinct  sums  of  money. 

5.  Same — when  trust  deed  does  not  require  apportionment  of  amount 
found  due  on  foreclosure.  A  provision  in  a  trust  deed  for  the  release 
of  the  various  lots  covered  thereby  upon  the  payment  of  not  less 
than  a  specified  sum  on  each  lot,  in  accordance  with  which  many 
of  the  lots  are  so  released,  does  not  require  that  upon  foreclosure 
the  amount  found  due  shall  be  apportioned  among  the  several  lots. 

6.  Foreclosure — when  foreclosure  decree  properly  charges  lots  in  in- 
verse order  of  alienation.  Where  a  trust  deed  provides  for  the  release 
of  the  lots  covered  thereby  upon  payment  of  a  specified  sum,  in 
accordance  with  which  a  number  of  them  are  so  released,  upon 
foreclosure  a  decree  which  orders  the  lots  still  owned  by  the  mort- 
gagor to  be  first  sold,  and  the  others,  not  released,  in  the  inverse 
order  of  their  alienation,  is  proper. 
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7.  Practice— party  in  court  must  take  notice  of  progress  of  case.  In 
the  absence  of  a  rule  of  court  to  the  contrary,  one  who  is  in  court 
by  service  of  process  or  appearance  is  bound  to  take  notice  of  all 
subsequent  action  on  the  part  of  the  court. 

Domestic  Building  Ass.  v.  Nelson,  66  111.  App.  601,  afflrmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  Supe- 
rior Court  of  Cook  county ;  the  Hon.  William  G.  EwiNG, 
Judge,  presiding. 

Victor  Elting,  and  E.  T.  Noonan,  (L.  M.  Paine,  of 
counsel,)  for  appellant.  ' 

Henry  W.  Wolseley,  for  appellees. 

Mr.  Chief  Justice  Phillips  delivered  the  opinion  of 
the  court; 

May  18,  1891,  Mary  Nelson  filed  her  bill  of  complaint 
in  the  Superior  Court  of  Cook  county,  against  appellant 
and  others,  to  foreclose  a  trust  deed  executed  by  Frank 
C.  Delaraater  to  Henry  B.  Freeman,  as  trustee,  made  in 
1883,  and  given  to  secure  the  payment  of  four  promissory 
notes  to  the  amount  of  $3125  each,  and  payable,  respec- 
tively, one,  two,  three  and  four  years  after  date,  with 
interest  at  six  per  cent  per  annum.  These  notes  were 
for  the  purchase  money  of  the  premises  described  in  the 
trust  deed,  being  eighty-one  lots  in  Crosby's  subdivision 
to  Maplewood,  in  Cook  county,  Illinois.  The  first  three 
notes  were  paid  and  part  of  the  fourth  note,  and  the  bill 
alleged  that  of  the  principal  sum  there  was  yet  due  §2125, 
with  interest,  and  further  sums  for  taxes  paid,  solicitor's 
fees  and  costs.  The  trust  deed  contained  the  usual  cove- 
nants, and  in  addition  it  provides  as  follows:  "It  is  here- 
by agreed  that  any  of  said  lots  shall  be  released  from 
the  lien  upon  the  payment  of  not  less  than  $200  per  lot, 
provided  that  the  payment  for  lots  north  of  the  railroad 
shall  not  be  for  less  than  $150,  and  lots  on  Boulevard  and 
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Fullerton  avenues  at  $250  each."  The  Domestic  Building 
Association,  appellant,  and  forty  or  more  others,  were 
made  defendants  with  the  principal  defendant,  Prank  C. 
Delamater,  the  averments  of  the  bill  being"  that  the  de- 
fendants had  or  claimed  some  interest  in  the  premises  as 
purchasers,  mortgagees,  judgment  creditors  or  otherwise, 
which  had  accrued  subsequently  to  the  lien  of  the  trust 
deed  and  subject  thereto.  On  the  19th  day  of  December, 
1891,  the  complainant  filed  an  amendment  to  her  bill,  al- 
leging that  a  large  number  of  lots  described  in  the  orig- 
inal bill  had  been  released  from  the  trust  deed,  and  among 
the  lots  said  to  have  been  released  was  lot  33,  in  block  25. 

The  Domestic  Building  Association  and  forty  other 
defendants  entered  appearances,  eight  of  whom  filed 
answers  and  the  others  were  defaulted,  including  the  ap- 
pellant, and  the  cause  was  referred  to  the  master  to  take 
proof  and  report  his  conclusions.  The  master's  report 
found  that  the  material  allegations  of  the  bill  were  sus- 
tained, and  all  of  the  lots  covered  by  the  trust  deed  had 
been  released  from  the  lien  of  the  same  with  the  excep- 
tion of  twelve  lots,  among  which  was  named  lot  33,  in 
block  25,  and  that  the  amount  due  the  plaintiff  on  ac- 
count of  the  trust  deed,  with  solicitor's  fees  and  costs, 
was  $2384.32.  The  report  further  found  an  agreement 
to  release  lots  on  payment  as  stipulated,  and  that  under 
that  .provision  all  the  lots  mentioned  and  described  in 
the  trust  deed  had  been  released  except  twelve  lots,  (de- 
scribing them,)  including  lot  33,  and  that  releases  were 
made  in  consideration  of  proportional  payments. 

Mary  Nelson  having  died  in  1894,  the  appellees  were 
substituted  as  parties  complainant.  Exceptions  were 
interposed  to  the  master's  report,  which  were  overruled, 
and  a  decree  was  entered,  in  accordance  with  the  prayer 
of  the  bill,  for  a  sale  of  the  twelve  lots,  or  so  many  of 
them  as  might  be  necessary,  and  that  they  be  sold  sepa- 
rately and  in  the  order  named  in  the  decree,  the  first  lot 
being  that  still  owned  by  Prank  C.  Delamater,  the  mort- 
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gcagor,  and  the  others  in  the  inverse  order.of  their  alien- 
ation. A  sale  was  made  in  accordance  with  the  decree, 
and  a  report  filed  and  an  order  of  distribution  made,  which 
was  approved  and  confirmed  by  the  court.  The  report 
shows  the  sale  of  eight  lots,  including  lot  33,  in  block  25, 
to  the  complainants,  and  one  lot  to  a  third  person.  The 
lots  were  sold  for  different  amounts,  lot  33  being"  sold  for 
$700.  The  Domestic  Building  Association  sued  out  a  writ 
of  error  to  the  Appellate  Court  for  the  First  District, 
where  the  final  judgment  of  that  court  was  entered  re- 
versing the  decree  as  entered  for  the  sale  of  lot  33,  in 
block  25,  and  affirming  the  sale  as  to  the  residue,  without 
remanding  the  cause.  The  Domestic  Building  Associa- 
tion prosecutes  an  appeal  to  this  court,  and  insists  that 
it  was  error  for  the  Appellate  Court  to  order  a  reversal 
of  the  decree  of  the  Superior  Court  in  part,  and  not  to 
apportion  in  the  decree  the  indebtedness  upon  each  of 
the  lots  which  had  not  been  released  from  the  lien  of  the 
trust  deed,  and  urges  that  appellant  did  not  receive  no- 
tice of  the  motion  to  default  or  of  the  proceedings  before 
the  master  in  chancery. 

It  having  been  alleged  in  the  bill  of  complaint  that 
lot  33  had  been  released  from  the  lien  of  the  deed  of 
trust,  the  finding  of  the  master,  the  decree  and  the  sale 
of  that  lot  were  error.  The  bill  having  averred  that 
Prank  C.  Delamater,  the  Domestic  Building  Association 
and  forty  other  defendants  had  or  claimed  some  interest 
in  the  mortgaged  premises,  by  mortgage  or  judgment 
lien,  or  otherwise,  that  was  an  averment  with  reference 
to  all  the  premises  described  in  the  mortgage,  and  a 
default  having  been  entered  as  to  all  but  eight  of  the 
defendants,  under  the  averments  of  the  bill  any  party  de- 
fendant thus  named  in  the  bill  with  interest  would  have 
a  right  to  assign  error  on  the  inclusion  of  that  lot  in  the 
decree  and  sale,  as  the  parties  to  the  decree  were  bound 
thereby.  The  decree  provided  fdr  the  sale  of  lot  33, 
among  others,  and  the  lot  has  been  actually  sold  under 
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the  decree  for  the  sum  of  $700.  This  was  error.  The  judge- 
ment of  the  Appellate  Court  could  properly  be  that  the 
decree  with  reference  to  the  sale  of  that  particular  lot 
might  be  reversed  and  affirmed  as  to  the  sale  of  the  resi- 
due. No  cross-errors  being  assigned  and  nothing  appear- 
ing to  show  the  appellcint  was  or  could  be  in  any  manner 
injured  by. the  affirmance  of  the  sale  as  to  the  residue  of 
the  lots,  we  hold  that  on  this  branch  of  the  case  there 
was  no  error  in  the  judgment  of  the  Appellate  Court. 

The  provision  of  the  trust  deed  that  lots  could  be 
released  from  the  trust  deed  upon  the  payment  of  not 
less  than  $200  per  lot,  provided  the  lots  north  of  the  rail- 
road should  not  be  released  for  less  than  $150  and  lots 
on  Boulevard  and  Fullerton  avenues  should  not  be  re- 
leased for  less  than  $250,  did  not  require  that  the  amount 
due  should  be  apportioned  on  the  several  lots.  The  con- 
dition of  the  deed  of  trust  was  that  the  purchase  money 
was  to  be  paid  and  releases  made  of  numerous  lots,  but, 
where  no  payment  had  been  made  of  the  residue  of  the 
sum,  the  beneficiary  in  the  deed  of  trust  was  not  called 
upon  to  have  the  amount  apportioned  among  the  several 
lots.  The  complainant  had  done  nothing  to  estop  her 
from  insisting  on  her  contract.  There  was  no  payment, 
or  offer  of  payment,  of  any  portion  of  the  indebtedness 
still  existing  by  any  owner  of  any  particular  lot.  Nor 
will  the  terms  and  conditions  of  this  deed  of  trust  with 
reference  to  a  release  of  lots  constitute  it,  in  legal  effect, 
a  separate  and  distinct  mortgage  to  secure  separate  and 
distinct  sums  of  money.  It  was  one  transaction,  and  the 
provision  as  to  release  of  mortgage  as  to  any  specified 
lot  was  conditioned  on  payment,  and  by  selling  the  lot 
still  held  by  the  mortgagor,  and  the  subsequent  lots  in 
the  order  of  their  alienation,  a  distinct  equitable  prin- 
ciple was  applied,  of  which  the  appellant  in  this  case 
has  no  cause  to  object. 

The  objection  that  is  taken  by  the  appellant  upon  the 
alleged  fact  that  appellant  was  defaulted  without  notice, 
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and  upon  the  further  assumed  fact  that  it  had  no  notice 
of  the  proceedings  before  the  master,  cannot  affect  this 
judo^ment  of  the  Appellate  Court,  for  the  reason  the  rec- 
ord is  silent  as  to  whether  the  appellant  or  its  solicitor 
had  notice,  and  by  the  entry  of  appearance  the  defendant 
was  compelled  to  take  notice  of  all  subsequent  action  on 
part  of  the  court,  in  the  absence  of  a  rule  of  court  requir- 
ing notice,  and  no  rule  of  that  character  is  incorporated 
in  the  record.  No  error,  therefore,  appears  from  the  want 
of  notice  of  the  proceedings  before  the  master  or  of  the 
default.     Niehoff  v.  People,  171  111.  243. 

The  judgment  of  the  Appellate  Court  for  the  First 
District  is  affirmed.  Judgment  affirmed. 


"^^,'SI 


Robert  P.  Barnard 

V. 

Commissioners  of  Highways  of  Town  of  Nokomis. 

Opinion  filed  April  ei,  1898, 

1.  Highways— commw.sio;]6rs  are  liable  for  injury  io  adjoining  pro- 
prietors. The  relation's  between  highway  commissioners  and  ad- 
joining proprietors  with  reference  to  drainage  are  ordinarily  the 
same  as  between  adjacent  owners,  and  if  the  commissioners,  by  re- 
moving a  culvert,  cause  surface  water  to  flow  back  and  stand  upon 
adjoining  premises  they  are  liable  in  damages  to  the  owner. 

2.  Injunction— €^wiYy  will  not  enjoin  highway  commissionera  in  a 
doubtful  case.  Equity  will  not  enjoin  highway  commissioners  from 
performing  their  duties,  where  the  effect  of  the  proposed  work  is 
left  by  the  evidence  in  doubt,  so  that  its  consequences  must  be  con- 
sidered uncertain  and  conjectural. 

Barnard  v.  Comrs,  of  Highways,  71  111.  App.  187,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Montgomery  county;  the  Hon.  A.  W.  Hope, 
Judge,  presiding. 
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James  M.  Truitt,  for  appellant. 

William  M.  Todd,  and  Lane  &  Cooper,  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Appellees  were  about  to  remove  a  small  culvert  in  the 
public  highway  under  their  charge,  on  the  north  line  of 
appellant's  land,  and  to  fill  up  the  space  with  dirt,  where- 
upon he  filed  the  bill  in  this  case  for  an  injunction  against 
the  proposed  action,  alleging  that  the  natural  course  of 
drainage  from  the  north  part  of  his  premises  was  north- 
ward across  the  highway,  and  that  the  highway  had  been 
ditched  and  graded  up  so  that  the  culvert  was  neces- 
sary to  convey  the  surface  water  which  collected  on  his 
premises,  through  the  road-bed,  in  such  natural  course 
of  drainage.  The  bill  was  answered  with  a  denial  that 
the  surface  waters  naturally  flowed  to  the  north  across 
the  highway,  or  that  by  removing  the  culvert  and  filling 
up  the  space  any  water  would  be  obstructed  in  its  natural 
course  and  thrown  back  upon  appellant's  land.  This  ques- 
tion was  contested  on  a  hearing  before  the  master,  who 
reported  adversely  to  appellant,  that  it  did  not  appear 
with  sufficient  certainty  and  clearness  that  the  proposed 
work  would  result  in  the  alleged  injury  to  appellant,  and 
that  he  had  not  established  such  a  case  by  the  proofs  as 
would  justify  the  interference  of  a  court  of  equity.  The 
court  overruled  exceptions  to  this  report  and  entered  a 
decree  dismissing  the  bill,  which  has  been  affirmed  by  the 
Appellate  Court. 

In  order  to  entitle  the  complainant  to  the  preventive 
relief  asked  for  by  his  bill,  he  must  clearly  establish  the 
facts  upon  which  his  right  depends,  and  if  the  effect  of 
the  proposed  work  is  left  by  the  evidence  in  doubt,  so 
that  its  consequences  must  be  considered  uncertain  and 
conjectural,  an  injunction  should  not  be  granted.  It  must 
appear  that  the  injuries  will  be  reasonably  certain  to 
occur  before  the  court  should  interfere  with  or  obstruct 
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highway  commissioners  in  improving  the  public  roads 
according  to  their  judgment.  (2'homton  v.  Boll,  118  III.  350; 
IJotz  V.  Hoyt,  135  id.  388.)  The  evidence  in  this  case  leaves 
the  question  at  issue  between  the  parties  in  the  greatest 
doubt  and  uncertainty.  It  appears  that  the  land  is  very 
low  and  level,  and  that  there  is  but  little,  if  any,  drain- 
age at  the  highway  in  any  direction.  For  many  years 
complainant  had  a  ditch  running  south  from  the  culvert, 
and  the  adjoining  proprietor  on  the  north  also  had  a 
ditch  running  north,  and  there  was  evidence  that  water 
ran  in  both  these  ditches  from  the  road.  The  ditches  had 
been  filled  up,  and  after  that  there  was  but  little,  if  any, 
current  in  either  direction.  The  slightest  obstruction 
with  dirt  which  could  be  kicked  away  with  the  foot  was 
sufficient  to  stop  the  current,  if  there  was  any.  Several 
witnesses  testified  that  after  a  heavy  storm,  when  the 
ditches  by  the  roadside  were  full,  they  saw  water  running 
northward  through  or  across  the  highway,  while  other 
witnesses,  who  were  present  under  the  same  conditions, 
testified  that  the  water  did  not  flow  either  wa3\  In  such 
condition  of  the  proof  the  action  of  the  court  in  dismiss- 
ing the  bill  was  proper. 

The  relations  of  commissioners  of  highways  to  adjoin- 
ing proprietors  with  reference  to  drainage  are  ordinarily 
the  same  as  between  adjacent  land  owners.  {Young  v. 
Comics,  of  Highivays,  134  111.  569.)  If  the  defendants,  by  re- 
moving the  culvert,  cause  surface  water  to  flow  back  and 
stand  upon  complainant's  premises  to  his  injury,  they  will 
be  liable  to  an  action  for  damages.  {Teariiey  v.  Sinith,  86 
111.  391;  Nagle  v.  Wakey,  161  id.  387.)  If  they  invade  his 
individual  right  and  injure  his  property  by  turning  water 
upon  it,  they  cannot  shield  themselves  from  the  conse- 
quences by  interposing  their  official  character,  and  the 
question  of  nuisance  may  be  determined  at  law.  As  a 
general  rule,  equity  will  not  interfere  in  advance,  unless 
a  strong  case  of  irreparable  injury  is  made  out,  and  if  it 
is  not  reasonably  certain  that  the  injury  will  result,  will 
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wait  until  the  question  is  determined  by  the  actual  effect 
produced  or  the  question  of  nuisance  has  been  settled  by 
an  action  at  law.  There  are  cases  where  a  person  threat- 
ened with  an  injury  of  the  kind  alleg"ed  here  will  not  be 
required  to  wait,  if  he  can  demonstrate  that  the  injury  is 
reasonably  certain  to  follow,  but  if  that  question  is  left 
in  doubt  and  uncertainty  the  court  should  not  interfere. 
It  is  urged  that  the  court  should  have  dismissed  the 
bill  without  prejudice  to  the  right  of  the  complainant  to 
bring"  an  action  in  the  future,  if  it  should  prove  necessary 
for  the  protection  or  enforcement  of  his  rights.  It  does 
not  Bpppear  that  the  attention  of  the  circuit  court  was 
called  to  that  subject.  If  that  had  been  done  the  request 
would  probably  have  been  granted.  The  order  of  dis- 
missal will  be  modified  so  as  to  be  without  prejudice. 
With  that  modification  the  judgment  of  the  Appellate  , 
Court  affirming  the  decree  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


Henry  Michael 

V, 

The  City  of  Mattoon. 
Opinion  filed  Apnl  21,  1898. 


1.  Special  assessments— an  amendment  of  confirmation  judgment 
after  temiy  without  notice  to  prciperty  oicnerSj  is  void.  An  amendment  of 
a  confirmation  judg-ment  at  a  subsequent  term,  without  notice  to 
the  owners  of  property  assessed,  in  order  to  make  such  judgment 
conform  to  the  ordinance  as  to  number  of  installments,  is  void. 

2.  Sauk— judgment  ordenng  assessment  paid  in  fercer  installments  than 
allowed  by  ordinance  is  erroneous.  A  confirmation  judgment  ordering 
a  special  assessment  paid  in  five  installments  instead  of  seven,  as 
provided  by  the  ordinance,  is  substantially  erroneous  and  prejudi- 
cial to  property  owners,  and  that  part  of  the  judgment  concerning 
installments  cannot  be  rejected  as  surplusage,  so  as  to  leave  a  valid 
judgment  of  confirmation  standing. 

3.  Same — arder  allowing  amendment  of  affidavit  of  mailing  notices  not 
subject  to  collateral  attack.   An  order  entered  by  a  court  having  juris- 
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diction  of  the  parties  and  the  subject  matter,  allowing"  an  aflBdavit 
of  mailing  notices  to  be  amended  according  to  the  facts,  a  tran- 
script whereof  is  duly  certified  by  the  clerk  as  part  of  the  record, 
has  the  same  force  as  other  judgments  and  orders,  and  cannot  be 
collaterally  attacked. 

4.  Same — affidavit  of  mailing  notices  may  he  amended  after  t^rmy  on 
notice  to  parties.  An  affidavit  of  special  assessment  commissioners 
as  to  publishing",  posting  and  mailing  notices  is  in  the  nature  of  an 
officer's  return  of  process,  and  may  be  amended  to  conform  to  the 
facts  after  the  term  at  which  judgment  is  entered,  upon  due  notice 
to  the  parties  interested. 

5.  Sauk— defective  affidavit  of  mailing  notices  does  not  defeat  jurisdic- 
tion of  the  court.  If  the  commissioners  have  in  fact  performed  the 
duties  required  by  law  concerning  publishing,  posting  and  mailing 
notices,  the  court  has  jurisdiction  to  render  confirmation  notwith- 
standing the  affidavit  designed  to  show  such  performance  is  defec- 
tive, as,  the  acts  having  been  done,  the  affidavit  may  be  afterward 
amended  to  show  the  fact. 

6.  Same — special  assessment  notice  need  not  he  an  exact  copy  of  statu- 
tory form.  A  special  assessment  notice  is  sufficient  if  it  substan- 
tially conforms  to  the  form  prescribed  by  statute,  and  the  omission 
of  words  therefrom  which  would  only  notify  property  owners  of 
matters  of  which  the  law  charges  them  with  notice  is  not  fatal. 

7.  Same — affidavit  need  not  state  place  where  each  notice  was  posted. 
An  affidavit  of  posting  notices,  which  shows,  in  general  terms,  that 
notices  were  posted  in  four  public  places  in  the  city,  two  of  which 
were  in  the  neighborhood  of  the  proposed  improvement,  need  not 
state  the  particular  places  where  the  notices  were  posted. 

8.  Same — effect  of  failure  to  abstract  "blue  print"  and  specifications. 
An  objection  that  an  assessment  ordinance  was  invalid  for  not 
giving  proper  data  for  cutting  and  filling  cannot  be  sustained  on 
appeal,  where  the  abstract  of  record  shows  that  a  "blue  print"  and 
specifications  were  filed  with  the  ordinance  and  petition  but  does 
not  contain  the  same,  as  it  will  be  presumed  that  the  trial  court 
found  the  necessary  data  therein  to  sustain  the  ordinance. 

Writ  of  Error  to  the  County  Court  of  Coles  county; 
the  Hon.  S.  S.  Anderson,  Judge,  presiding". 

D.  T.  McIntyre,  and  J.  P.  Hughes,  for  plaintiff  In 
error. 

J.  W.  &  E.  C.  Craig,  and  P.  N.  Henley,  City  Attor- 
ney, for  defendant  in  error. 
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Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

This  was  a  writ  of  error  sued  out  to  reverse  the  judg- 
ment of  the  county  court  of  Coles  county,  entered  by 
default,  confirming  the  assessment  roll  returned  by  the 
commissioners  appointed  by  the  said  court  to  spread  an 
assessment  under  an  ordinance  of  the  city  of  Mattoon 
providing  for  the  improvement  of  Champaign  and  East 
Second  streets,  in  said  city,  the  cost  thereof  to  be  paid  by 
special  assessment.  The  ordinance  provided  the  assess- 
ment should  be  divided  and  paid  in  installments,  seven 
in  number. 

The  judgment  confirmed  the  assessment  roll,  and  ad- 
judged and  ordered  that  the  assessment  should  be  divided 
into  five  equal  parts  or  installments,  each  to  draw  in- 
terest at  the  rate  of  six  per  cent  from  the  date  of  con- 
firmation, and  that  the  first  installment  should  be  due 
and  payable  at  the  date  of  confirmation  and  the  remain- 
ing four  installments  should  be  due  and  payable  in  one, 
two,  three  and  four  years,  respectively,  from  the  date  of 
the  said  confirmation.  The  judgment  of  confirmation  was 
entered  at  the  May  term,  1895,  of  the  said  court.  A  peti- 
tion was  filed  on  behalf  of  the  city,  to  the  December  term, 
1895,  of  the  same  county  court,  for  the  purpose  of  procur- 
ing an  amendment  to  the  judgment,  so  it  would  conform 
to  the  ordinance  in  relation  to  the  division  of  the  install- 
ments and  adjudge  that  said  assessment  should  be  paid 
in  seven  installments  instead  of  five.  This  petition  was 
presented  upon  the  theory  it  was  not  necessary  to  give 
any  notice  thereof  to  any  person  affected  thereby,  and 
notice  was  not  given.  The  petition  concluded  with  a 
form  of  a  judgment  such  as  the  petitioner  desired  to  have 
entered.  The  name  of  the  presiding  judge  of  the  said 
court  was  subscribed  at  the  foot  of  the  judgment  so  incor- 
porated in  the  petition,  and  nothing  otherwise  appears  to 
indicate  that  the  petition  was  acted  upon  by  the  court. 
Without  concluding  that  this  attempt  to  amend  the  judg- 
ment is  in  other  respects  effective,  it  is  sufficient  to  say 
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the  amendment  was  absolutely  void  for  the  reason  notice 
was  not  given  to  the  plaintiff  in  error.  Swift  v.  Allejiy  55 
111.  303;  Bryant  v.  Vix,  83  id.  11. 

It  is  practically  conceded  by  counsel  for  defendant  in 
error  that  the  attempt  to  amend  the  judgment  was  wholly 
ineffectual,  but  counsel  urge  that  that  part  of  the  judg- 
ment originally  entered  dividing  the  assessment  into  jBve 
installments  was  mere  surplusage,  and  may  be  rejected, 
leaving  a  complete  and  perfect  judgment  of  confirmation 
still  standing.  '  We  cannot  assent  to  this  view.  Para- 
graph 151  of  the  City  and  Village  act  (Starr  &  Curtis' 
Stat.  p.  770,)  makes  it  the  duty  of  the  clerk  of  the  said 
court  to  certify  the  assessment  roll,  and  the  judgment 
entered  thereon,  to  the  officer  of  the  city  authorized  to 
collect  such  assessments,  and  also  to  issue  a  warrant  to 
accompany  the  said  certified  roll  and  judgment,  author- 
izing such  officer  to  collect  such  special  assessments. 
Paragraph  154  of  the  same  chapter  makes  it  the  duty  of 
the  collector  into  whose  hands  such  warrant  should  come, 
to  request  payment  of  the  assessments;  and  paragraph 
155  requires  such  collector  to  report,  in  writing,  to  the 
general  officer  designated  by  the  revenue  laws  of  the 
State,  all  special  assessments  which  have  not  been  paid 
to  him,  and  the  same  paragraph  also  makes  such  report 
prima  facie  evidence  that  such  assessments  are  due  and 
unpaid,  and  provides  that  "upon  the  application  for  judg- 
ment upon  such  assessment  no  defense  or  objection  shall 
be  made  or  heard  which  might  have  been  interposed  in 
the  proceeding  for  the  making  of  such  assessment  or  the 
application  for  the  confirmation  thereof."  Under  the  or- 
dinance the  plaintiff  in  error  was  permitted  to  pay  the 
assessment  in  seven  installments.  Under  the  judgment 
he  became  liable  to  pay  it  in  five,  and  the  order  of  the 
judgment  as  to  such  increased  payments  would  be  carried 
into  the  judgment  for  the  sale  of  the  property  by  the 
operation  of  the  other  sections  of  the  statute  which  we 
have  hereinbefore  mentioned.    The  error  in  the  judgment 
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was  therefore  an  error  of  substance,  and  was  prejudicial 
to  the  plaintiff  in  error.  For  such  an  error  the  judgment 
must  be  reversed. 

It  is  objected  the  proof  of  mailing  and  posting  notices 
was  insufficient  to  give  the  court  jurisdiction  to  hear  and 
determine  the  application  for  confirmation,  and  that  the 
ordinancie  is  so  fatally  defective  that  it  is  void.  As  these 
objections  would  otherwise  arise  in  the  subsequent  hear- 
ing we  will  now  dispose  of  them. 

The  affidavit  as  to  posting  and  mailing  notices  on  file 
at  the  time  the  judgment  was  rendered  was  so  defective 
as  to  be  wholly  insufficient  to  confer  jurisdiction  on  the 
court  to  hear  and  act  in  the  premises.  After  this  writ  of 
error  was  sued  out,  and  at  a  term  subsequent  to  that  at 
which  the  judgment  was  entered,  a  petition  wa3  filed  in 
said  county  court  for  leave  to  amend  the  affidavit.  No- 
tice thereof  was  given  to  the  plaintiff  in  error  and  an 
order  entered  granting  leave  to  file  an  amended  affidavit. 
The  amended  affidavit  was  so  filed  and  a  supplemental 
transcript  of  the  record  filed  in  this  court.  It  is  con- 
tended that  the  county  court  erred  in  entering  the  order 
granting  leave  to  amend  the  affidavit  for  two  reasons: 

(1)  It  is  not  allowable  to  make  such  amendments  after 
the  close  of  the  term  at  which  the  default  was  entered; 

(2)  that  if  the  court  was  without  jurisdiction  when  the 
judgment  was  entered  by  default,  jurisdiction  cannot  be 
conferred  by  amending  the  affidavit  afterwards  at  an- 
other term  of  the  court. 

It  appears  from  the  amended  transcript  the  county 
court,  having  jurisdiction  of  the  city  b}^  its  petition,  and 
of  the  plaintiff  in  error  by  due  notice,  and  of  the  subject 
matter  as  matter  of  law,  entered  an  order  finding  the 
facts  as  to  the  acts  of  the  commissioners  in  the  matter 
of  the  posting  and  mailing  of  the  notices  and  ordering 
that  leave  be  given  to  amend  the  affidavit  in  accordance 
with  the  facts,  and  that  such  amendments  were  made  and 
the  affidavit  so  amended  filed  and  made  a  part  of  the 
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record.  The  order  so  made  and  entered  stands  unap- 
pealed  from  and  in  full  force.  It  is  good  and  valid  as 
against  collateral  attack.  A  transcript  thereof  duly  cer- 
tified by  the  clerk  of  the  county  court  has  been  made  a 
part  of  the  records  of  the  cause  in  this  court.  No  reason 
appears  why  it  should  not  be  received  as  any  other  final 
order  and  judgment  of  the  county  court,  and  given  full 
effect  as  a  final  determination  of  the  matters  shown  by 
it  to  have  been  adjudicated  by  the  court.  Aside  from 
this,  the  posting  and  mailing  of  the  notices  were  in  the 
nature  of  and  served  the  purposes  of  process,  and  the 
alBfidavit  in  question  was  required  as  proof  the  notices 
had  been  mailed  and  posted  as  the  statute  required,  and 
was  the  equivalent  of  an  offtcer's  return  upon  process. 
We  think  it  was  entirely  proper  to  permit  the  affidavit 
to  be  amended,  and  in  principle  have  so  held  in  Brown  v. 
City  ofJoliet,  22  111.  123,  City  of  Chicago  v.  Walker,  24  id.  494, 
and  Kilmer  v.  People  ex  rel.  106  id.  529. 

It  is  true,  as  argued  by  counsel  for  plaintiff  in  error, 
if  the  court  had  no  jurisdiction  when  the  default  was 
allowed  it  could  not  be  invested  with  jurisdiction  by  the 
proceeding  at  a  subsequent  term  of  court.  But  the  court 
had  jurisdiction  when  the  default  was  entered  if  the  com- 
missioners had  in  due  time  before  taken  the  steps  re- 
quired by  the  statute  in  the  matter  of  publishing,  posting 
and  mailing  notices.  If  the  commissioners  performed 
their  duties,  under  the  statute,  with  respect  of  the  no- 
tices, the  legal  effect  was  to  charge  the  plaintiff  in  error 
with  notice  of  the  proceeding  and  to  confer  upon  the 
court  jurisdiction  over  him,  and  the  notice  to  the  plain- 
tiff in  error  was  not  rendered  in  any  degree  less  effica- 
cious by  the  mere  fact  the  affidavit  failed  to  set  forth 
fully  the  acts  of  the  commissioners.  If  the  acts  which 
the  law  required  to  be  done  were  done,  it  was  entirely 
competent  to  amend  the  affidavit  in  such  manner  as  to 
make  it  comport  with  and  disclose  the  truth  of  the  mat- 
ter.    The  same  rule  applies  as  governs  amendments  to 
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the  return  of  an  officer  on  a  summons.  As  to  such  re- 
turns the  rule  is  they  may  be  amended  at  the  term  at 
which  the  default  is  entered,  without  notice,  and  it  is 
competent  to  amend  them  within  any  reasonable  time 
after  the  close  of  the  term,  upon  proper  notice  to  the 
parties  to  be  adversely  affected.  County  of  LaSalle  v.  Mil- 
ligan,  143  111.  321. 

But  it  is  insisted  the  affidavit  as  amended  fails  to  show 
the  notices  which  were  posted  were  in  conformity  with 
the  statute,  or  that  such  notices  were  posted  as  the  stat- 
ute requires.  Parag-raph  143  of  the  City  and  Village  act 
(Starr  &  Curtis'  Stat.  p.  762,)  which  controls  in  the  mat- 
ter of  posting-  notices,  provides  as  follows:  "It  shall  also 
be  the  duty  of  such  commissioners  to  g"ive  notice  of  such 
assessment,  and  of  the  term  of  court  at  which  a  final  hear- 
ing* thereon  will  be  had,  in  the  following  manner:  First — 
(Relates  to  mailing  such  notices.)  Second—They  shall 
cause  at  least  ten  days'  notice  to  be  given,  by  posting 
notices  in  at  least  four  public  places  in  such  city  or  vil- 
lage, two  of  which  shall  be  in  the  neighborhood  of  such 
proposed  improvement.  ♦  *  ♦  The  notice  may  be  sub- 
stantially as  follows: 

"  ^Special  Assessment  Notice. 
"  'Notice  is  hereby  given  to  all  persons  interested  that  the  city 

council  (or  board  of  trustees,  as  the  case  may  be,)  of • 

having  ordered  that  (here  insert  a  brief  description  of  the  nature 
of  the  improvement,)  the  ordinance  for  the  same  being  on  file  in  the  office 

of  the clerky  have  applied  to  the court  of  .   

county  for  an  assessment  of  the  cost  of  said  improvements,  accord- 
ing to  benefits,  and  an  assessment  thereof  having  been  made  and 
returned  to  said  court,  the  final  hearing  thereon  will  be  had  at  the 

term  of  said  court,  commencing  on day  of , 

A.  D.  18—.     All  persons  desiring  may  then  and  there  appear  and 
make  their  defense. 
(Here  give  date.) 

,  Commissioners,^ " 

The  form  of  notice  used  by  the  commissioners  in  this 
case,  as  appears  from  the  affidavit,  did  not  contain  the 
words  in  italics  in  the  form  set  out  above.  It  was  not 
essential  that  the  notice  should  be  an  exact  copy  of  that 
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gCiven  in  the  statute.  The  express  provision  of  the  stat- 
ute is  that  the  notice  may  be  substantially  in  the  form 
given.  If  the  omitted  words  served  any  beneficial  pur- 
pose, it  was  to  advise  the  property  owner  the  ordinance 
could  be  found  in  the  office  of  the  clerk  of  the  city.  The 
statute  requires  all  ordinances  to  be  filed  with  the  city 
clerk  and  to  be  kept  in  the  office  of  the  clerk.  All  per- 
sons are  charged  with  knowledge  of  this  requirement  of 
the  law,  and  therefore  the  omitted  words,  had  they  not 
been  omitted,  would  but  have  notified  the  property  own- 
ers of  that  of  which  they  were  otherwise  fully  charged 
with  notice. 

The  only  remaining  objection  to  the  affidavit  is,  that 
as  to  the  posting  of  the  notices  it  is  stated  in  the  affidavit 
that  one  of  the  notices  was  posted  on  East  Second  street, 
hi  said  city.  The  insistence  is,  the  particular  place  on 
East  Second  street  where  such  notice  was  posted  is  not 
stated.  In  other  respects  the  affidavit  is  in  compliance 
with  the  statute.  The  amended  record  recites  the  court 
found,  from  the  proofs,  that  the  commissioners  posted  the 
notices  in  four  public  places  in  the  city,  two  of  which 
were  in  the  neighborhood  of  the  proposed  improvement, 
and  the  same  appears  from  the  general  statements  of  the 
affidavit.  In  addition  to  such  general  statements  the  affi- 
davit states  the  places  where  the  notices  were  posted. 
It  was  not  necessary  such  additional  matter  should  have 
been  incorporated  in  the  affidavit.  In  general  terms  it 
appeared  from  the  affidavit  the  notices  had  been  posted 
in  four  public  places  in  the  city,  two  of  which  were  in 
the  neighborhood  of  the  proposed  improvement,  and  any 
statement  as  to  the  particular  place  where  any  one  of 
the  notices  was  posted  must,  under  former  rulings  of  this 
court,  be  regarded  as  surplusage,  and  disregarded.  Linck 
V.  City  of  Litchfield,  141  111.  469;  Scliemick  v.  City  of  Chicago, 
151  id.  336;  Gordon  v.  People  ex  rel,  154  id.  664. 

It  is  also  urged  the  ordinance  is  invalid  (1)  because  it 
does  not  give  the  amount  of  cutting  and  filling  that  would 
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lired  in  the  construction  of  the  improvement,  or 
ta  by  which  such  cutting  and  filling  could  be  com- 
jither  by  the  commissioners  or  by  those  proposing 
ract  to  perform  the  work;  (2)  that  the  ordinance 
ss  for  catch-basins,  but  does  not  designate  the 
:  or  the  dimensions  thereof.  Section  3  of  the  ordi- 
recites  that  a  separate  set  of  specifications  and 
giving  details,  etc. ,  are  thereto  attached  and  made 
the  ordinance.  It  appears  from  the  abstract  pre- 
>y  the  plaintiff  in  error  that  "specifications,"  and  a 
-int  showing  survey  and  profile  of  the  street  im- 
lent,  were  filed  with  the  ordinance  and  petition, 
:  plaintiff  in  error  has  not  abstracted  such  specifi- 
1  or  blue  print.  The  defendant  in  error  insists  the 
shed  grade  of  the  street,  and  the  cuttings  and  fill- 
id  the  number  of  catch-basins,  and  the  details,  are 
30wn  by  such  specifications  and  blue  print.  The 
ff  in  error  having  failed  to  abstract  the  "specifi- 
"  and  "blue  print,"  we  cannot  determine  from  his 
:t  whether  or  not  the  ordinance  is  defective  in  the 
•  claimed.  The  presumption  is  the  trial  court  held 
views  as  to  the  legality  and  sufficiency  of  the  or- 
?,  and  plaintiff  in  error  having  failed  to  overcome 
esumption,  we  must  hold  the  ordinance  to  be  valid, 
objected  that  the  commissioners,  in  estimating  the 
the  improvement,  took  into  consideration  items 
itemplated  to  be  considered  by  the  statute,  such  as 
ost,  advertising,  etc.  We  have  considered  all  that 
*n  said  upon  the  point,  and  find  no  good  reason 
s  for  holding  the  items  in  question  ought  not  have 
I  into  consideration  in  estimating  the  cost  of  the 
ement.  ,» 

the  reason  indicated  the  judgment  must  be  and  is 
d  and  the  cause  remanded. 

Reversed  and  remanded. 
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Harry  G.  Chase,  Exr.  et  aL 

V. 

The  City  of  Evanston. 
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Opinion  filed  April  SI,  189S, 

Special,  assessments— pa Wtes  interested  in  assessment  not  quftlified 
to  act  as  commissioners.  Where  an  improvement  ordinance  provides 
that  the  cost  of  the  improvement  shall  be  paid  by  special  assess- 
ment upon  property  benefited  to  the  extent  of  such  benefits  and 
the  balance  by  general  taxation,  a  city  officer  who  receives  a  per- 
centage on  the  amount  of  special  assessments  as  compensation  for 
his  services  has  such  an  interest  as  disqualifies  him  from  acting  as 
a  commissioner  to  make  the  assessment. 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  H.  W.  Johnson,  Judge,  presiding. 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  Cook  county  confirming  a  special  assessment  upon 
property  of  appellants,  levied  by  the  city  of  Evanston 
for  the  opening  and  extension  of  Dempster  street,  in  said 
city,  from  Ridge  avenue  to  Hartrey  avenue,  for  which 
the  property  of  appellants  was  assessed  f 9133. 89. 

The  ordinance  for  the  proposed  improvement  provides 
that  Dempster  street  shall  be  opened  and  extended  from 
Ridge  avenue  west  to  Hartrey  avenue,  by  taking  there- 
for certain  specified  tracts  of  land.  The  improvement  is 
directed  to  be  made  and  the  cost  thereof  paid  for  by  a 
special  assessment  to  be  levied  upon  property  specially 
benefited  thereby,  to  the  amount  that  the  same  ma}'^  be 
legally  assessed  therefor,  and  the  remainder  of  such  cost 
paid  by  general  taxation,  in  accordance  with  article  9  of 
chapter  24  of  the  Revised  Statutes,  and  the  city  attorney 
is  directed  to  file  a  petition  to  condemn,  and  also  to  file 
a  supplemental  petition,  pursuant  to  the  provisions  of 
section  53  of  said  article  9.  A  petition  to  condemn  the 
lands  was  duly  filed  and  the  lands  condemned,  and  judg- 
ments for  damages  in  favor  of  the  owners  of  land  duly 
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ed.  On  the  10th  day  of  July,  1895,  the  city  of  Evans- 
led  in  the  county  court  its  supplemental  petition, 
sin  is  recited  the  entering  of  judgment  in  said  court, 
ging  to  the  owners,  respectively,  of  the  lots,  tracts 
)arcels  of  land  mentioned  in  said  judgments,  com- 
Ltion  for  the  taking  or  damaging  thereof,  the  aggre- 
amount  of  said  judgments  being  $27,767;  and  the 
tracts  and  parcels  of  land  mentioned  in  said  judg- 
are  averred  in  said  supplemental  petition  to  be  all 
)ts,  tracts  or  parcels  of  land  to  be  taken  or  damaged 
lid  improvement.  On  the  same  day  an  order  was 
ed  finding  the  costs  already  accrued  to  be  $127.80, 
stimated  future  costs  to  be  $1000,  and  appointing 
Williams,  William  Stacey  and  Henry  L.  Hertz  com- 
Dners  to  make  the  assessment.  Upon  the  applica- 
3f  the  city  for  the  confirmation  of  the  assessment 
oade  and  returned  by  the  said  commissioners,  the 
lant  Horace  G.  Chase,  and  Samuel  B.  Chase,  since 
.sed,  appeared  and  objected  to  the  confirmation  of 
3ll.  The  objections  interposed  having  been  over- 
,  appellants  prayed  for  and  obtained  an  appeal. 

.MES  B.  Keogh,  and  Willis  E.  Thorne,  for  appel- 


souGE  S.  Baker,  for  appellee. 

T  Curiam:  Upon  the  original  hearing  of  this  case 
ached  the  conclusion  that  the  record  contained  no 
antial  error,  and  the  judgment  of  the  county  court 
Lfiirmed.  Upon  a  petition  for  a  rehearing  upon  one 
involved  in  the  case  a  rehearing  was  granted,  and 
a  further  consideration  of  the  question  we  have 
ed  a  different  conclusion. 

)on  the  application  for  a  rehearing  it  was  contended 
:he  assessment  roll  herein  was  void,  for  the  reason 
Christopher  L.  Williams,  one  of  the  commissioners 
bom  the  same  was  made,  was  an  interested  party, 
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i  by  his  interest  from  acting"  as  one  of  the 
It  appears  that  Williams  was,  at  the  time 
nent  as  commissioner  and  at  the  time  of 
e  assessment  roll,  superintendent  of  spe- 
ts  and  the  city  collector  of  the  city  of 
was  his  duty,  as  superintendent  of  special 

0  spread  special  assessments  when  ap- 
court,  and  for  such  service  he  was  to  re- 

;nt  of  the  amount  of  money  which  he  might 
ty  collector  it  was  his  duty  to  collect  spe- 
ts,  and  for  his  services  as  collector  he  was 
s  compensation  an  additional  two  per  cent 
nt  collected.  It  appears  that  the  amount 
raised  to  pay  for  the  property  taken,  in- 
ts  of  the  proceeding,  amounted  to  the  sum 
This  sum,  by  the  terms  of  the  ordinance, 
5sed  upon  private  property  so  far  as  prop^ 
ound  which  was  specially  benefited  by  the 
If,  however,  the  commissioners  appointed 
sessment  failed  to  find  the  benefits  to  pri- 
sufficient  to  cover  the  entire- cost  of  the 
the  deficit  was  to  be  raised  by  the  city  of 
»neral  taxation.    The  commissioners,  upon 

1  of  the  property  to  be  assessed,  found  that 
property  to  be  assessed  amounted  to  the 
56.  This  amount  they  assessed  upon  the 
ng  a  balance  of  $189.94  which  could  not 
)ecial  assessment,  for  the  reason  that  the 
been  assessed  the  full  amount  benefited, 
i  to  be  raised  by  general  taxation.  Upon 
liams  received  no  commission,  but  on  the 
:h  was  assessed  upon  the  property  bene- 
Qtitled  to  a  commission  of  one  per  cent, 
s  thus  disclosed  it  is  contended  that  the 
est  of  Williams,  one  of  the  commissioners, 

disqualify  him  from  acting  as  a  commis- 
iing  the  assessment. 
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The  statute  requires  the  court  to  appoint  three  com- 
petent persons  as  commissioners.  These  commissioners 
are  also  required  to  take  an  oath  that  they  will  a  true 
and  impartial  assessment  make  of  the  cost  of  the  im- 
provement upon  the  city  or  village  and  upon  the  prop- 
erty benefited  by  such  improvement.  Here  the  pay  or 
compensation  of  the  commissioner,  Williams,  depended 
upon  the  amount  of  the  assessment  levied  upon  private 
property.  The  larger  the  assessment  the  more  compen- 
sation he  would  receive.  He  had,  therefore,  a  direct  in- 
terest in  increasing  the  benefits  to  private  property  so 
as  to  increase  his  compensation.  If  he  found  that  pri- 
vate property  was  benefited  to  the  full  amount  required 
to  be  raised,  $28,894.50,  he  would  receive  one  per  cent  on 
that  amount;  if  only  benefited  half  that  sum  his  commis- 
sion would  be  decreased  one-half.  Under  such  circum- 
stances was  he  a  competent  commissioner?  Could  he  act 
fairly  and  impartially  between  the  city  and  the  property 
owner?  Clearly,  he  could  not.  His  interest  and  his  duty 
were  in  direct  conflict,  and  he  was  not  such  a  commis- 
sioner as  was  contemplated  by  the  law.  As  suggested 
in  the  argument,  an  unscrupulous  commissioner  might 
be  prompted  to  over-assess  private  property  or  to  assess 
property  which  had  not  been  benefited  at  all.  In  Shreve 
V.  Town  of  Cicero,  129  111.  226,  we  held  that  a  person  own- 
ing property  to  be  assessed  for  a  public  improvement 
was  not  a  competent  person  to  act  as  commissioner,  on 
the  ground  that  he  was  interested  and  his  interest  dis- 
qualified him.  The  same  doctrine  was  announced  in  Hunt 
V.  City  of  Chicago,  60  111.  183.  If  a  person  owning  property 
to  be  assessed  could  not  act  as  commissioner  because'" 
he  was  interested,  upon  the  same  principle  a  person  who 
had  a  direct  interest  in  increasing  the  assessment,  as  was 
the  case  with  Williams,  ought  not  to  be  permitted  to  act 
as  a  commissioner. 

We  are  satisfied,  after  a  careful  consideration  of  the 
case  and  the  argument  of  counsel,  that  the  objection  to 
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the  assessment  was  well  taken,  and  the  court  erred  in 
overruling  it.  For  this  error  the  judgment  of  confirma- 
tion as  to  appellants*  property  will  be  reversed  and  the 
cause  will  be  remanded.  ^^^^^^^  ^^^^  remanded. 


The  Bauer  Grocer  Company  et  al. 

V. 

Frederick  B.  Zelle. 

Opinion  filed  April  £1^  1898, 

1.  Pleading— rufes  applicable  to  a  pleading  are  to  he  determined  by 
its  real  natui-e.  The  rules  applicable  to  a  pleading  are  to  be  deter- 
mined, not  by  the  name  given  it  by  the  pleader,  but  by  its  real 
nature  as  disclosed  by  its  allegations. 

2.  Same— a  supplemental  bill  relates  to  matters  occumng  after  com- 
mencement of  suit.  A  bill  filed  by  complainant  after  hearing,  the 
allegations  of  which  relate  to  matters  which  occurred  before  the 
commencement  of  the  suit,  is  an  amended  bill  and  not  a  supple- 
mental bill,  though  given  the  latter  name  by  the  pleader. 

3.  Same— sMJom  bill  may  be  amended  to  prevent  failure  of  justice.  It 
is  proper  practice  to  allow  a  sworn  bill  to  be  amended  when  such 
course  tends  to  prevent  a  failure  of  justice. 

4.  Same — when  amendment  to  bill  for  an  injunction  need  not  be  verified. 
An  amendment  to  a  bill  for  injunction  need  not  be  verified  by  aflS- 
davlt  where  the  allegations  of  the  amendment  relate  to  matters 
other  than  the  relief  sought  by  the  injunction  and  are  not  neces- 
sary to  warrant  the  granting  of  the  .same.    • 

5.  Same— when  not  necessary  to  submit  proposed  amendment  to  sworn 
bill  to  court.  It  is  not  necessary  that  a  proposed  amendment  to  a 
sworn  bill  should  first  be  presented  to  the  court  in  writing  and  veri- 
fied by  affidavit,  where  the  evidence  already  before  the  court  is 
sufficient  to  support  the  motion  for  leave  to  make  such  amendment. 

6.  Same— defendant  should  be  allowed  to  answer  amendment  present- 
ing new  issues.  A  defendant  should  be  allowed  leave  to  answer  an 
amended  bill  which  brings  new  issues  into  the  case  and  prays  for 
additional  and  different  relief  from  that  designed  to  be  secured  by 
the  original  bill. 

7.  Interest — act  of  1895^  reducing  interest  to  be  paid  on  redemption^ 
does  not  have  retrospective  operation.  The  act  of  1895,  (Laws  of  1895, 
p.  181,)  which  reduced  the  rate  of  interest  to  be  paid  by  parties  on 
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redeeming  from  a  judicial  sale,  does  not  apply  to  redemptions  from 
sales  made  before  such  act  took  effect,  and  the  payment  of  the 
rate  of  interest  therein  provided  for  does  not  efifect  a  legal  redemp- 
tion from  such  previous  sales. 

8.  Statutes — statutes  udU  not  ordinarily  he  given  r^rospective  opera- 
tion.  A  statute  will  not  be  given  retrospective  operation  unless 
the  language  employed  in  the  enactment  is  so  clear  that  it  will 
admit  of  no  other  construction. 

Writ  of  Error  to  the  Circuit  Court  of  Madison  county; 
the  Hon.  B.  R.  Burroughs,  Judge,  presiding-. 

Hadley  &  Burton,  for  plaintiffs  in  error. 

W.  H.  Temme,  for  defendant  in  error. 

Per  Curiam:  This  was  a  bill  in  chancery  exhibited 
by  Frederick  E.  Zelle,  in  vacation,  to  one  of  the  judges  of 
the  circuit  court  of  the  third  judicial  circuit,  the  prayer 
whereof  was  that  one  of  the  defendants  to  the  bill,  one 
A.  E.  Burke,  the  sheriff  of  Madison  county,  should  be 
enjoined  from  selling  certain  town  lots  in  the  town  of 
Madison,  in  said  county,  at  a  sale  advertised  to  be  made 
by  the  said  sheriff  on  the  18th  day  of  August,  1896,  by 
virtue  of  an  execution  issued  on  a  judgment  in  favor  of 
the  other  defendant,  the  Bauer  Grocer  Company,  and 
against  one  B.  W.  Smith.  The  preliminary  injunction 
was  issued  as  prayed.  At  the  succeeding  term  of  the 
court  the  defendants  answered  the  bill,  and  the  parties 
respectively  produced  in  open  court  proofs  in  support  of 
the  issues  made  by  the  bill,  answer  and  replication,  and 
the  cause  was  submitted  to  the  court  and  taken  under 
advisement.  The  proofs  developed  that  the  sheriff  had, 
prior  to  the  issuance  of  the  writ  of  injunction,  executed 
and  delivered  a  deed  for  the  said  lots  to  one  William  Cook 
in  default  of  redemption  from  an  alleged  sale  made  under 
the  said  execution  in  favor  of  the  said  Bauer  Grocer  Com- 
pany at  a  previous  date.  While  the  case  was  so  under 
advisement  the  complainant  in  the  bill,  the  defendant  in 
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error  here,  applied  to  the  court,  and,  over  the  objection 
of  the  defendants  to  the  bill,  obtained  leave  to  file  a  sup- 
plemental bill.  In  pursuance  of  such  leave  a  bill  was  filed 
which  recited  the  substance  of  the  original  bill  and  of 
the  proceeding's  thereunder,  and  represented  further  as 
follows,  in  substance: 

"Your  orator  further  represents,  that  on  the  14th  day 
of  August,  1896,  it  being  the  same  day  that  the  defend- 
ants were  duly  served  with  notice  in  accordance  with  law 
that  a  writ  of  injunction  would  be  applied  for  as  above 
set  forth,  and  before  the  day  of  the  said  sheriff's  sale 
mentioned  in  the  aforesaid  bill,  a  further  cloud  was  placed 
upon  your  orator's  title  through  the  connivance  of  the 
said  A.  E.  Burke,  sherfff,  and  the  Bauer  Grocer  Company, 
with  one  William  Cook  and  wife,  of  said  Madison  county. 
State  of  Illinois,  who  had  purchased  the  aforesaid  men- 
tioned real  estate  at  a  prior  illegal  sheriff's  sale  and  de- 
faulted in  the  terms  of  said  prior  illegal  sale,  whereupon 
the  said  A.  E.  Burke,  sheriff,  re-advertised  said  real  es- 
tate aforementioned  to  be  sold  on  the  18th  day  of  August, 
1896;  that  the  said  Cook  and  wife  never  had  paid  any 
money  in  compliance  with  the  terms  of  the  said  sale; 
that  the  said  Cook,  as  well  as  said  defendants,  had  been 
duly  notified  that  said  sale  was  illegal  on  account  of  the 
illegal  redemption  by  the  said  Bauer  Grocer  Company; 
that  the  said  Bauer  Grocer  Company,  well  knowing  all 
these  facts,  induced  the  said  William  Cook  and  wife  to 
execute  and  deliver  to  the  said  Bauer  Grocer  Company  a 
quit-claim  deed  to  the  real  estate  aforementioned,  dated 
August  14, 1896,  and  recorded  the  same  day  at  4:30  P.  M., 
in  book  251,  page  151,  whereupon  the  said  Bauer  Grocer 
Company  induced  the  said  A.  E.  Burke,  sheriff,  to  issue 
and  deliver  to  the  said  William  Cook  a  sheriff's  deed 
dated  August  14,  1896,  and  recorded  the  same  day  at 
4:30  P.  M.,  in  book  240,  pages  513  and  514,  now  remain- 
ing as  of  record  in  the  office  of  the  recorder  of  Madison 
county,  reference  being  thereto  had  will  more  fully  ap- 
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pear,  said  sheriff's  deed  as  well  as  the  said  quit-claim 
deed  having  been  produced  in  evidence  at  the  final  hear- 
ing of  this  cause  above  mentioned.  Your  orator  further 
represents  that  the  filing*  and  recording  of  the  aforesaid 
deeds  were  not  known  to  your  orator  on  the  day  that  the 
aforesaid  writ  of  injunction  was  applied  for,  but  were 
filed  on  the  same  day  defendants  acknowledged  service 
of  notice  for  said  writ;  that  the  said  deeds  are  illegal 
and  only  create  a  further  cloud  upon  your  orator's  title 
to  the  said  real  estate  aforementioned,  not  anticipated 
at  the  time  of  the  filing  of  said  application  for  said  writ 
of  injunction.  Your  orator  further  represents  that  by  the 
said  execution  and  recording  of  the  deeds  aforesaid  by 
said  defendant  the  Bauer  Grocer  Company,  the  said  suit 
so  instituted  by  your  orator  has  become  defective,  but 
that  your  orator  is  entitled  to  have  the  benefit  of  such 
suit  and  the  proceedings  therein,  and  to  prosecute  the 
same  against  the  said  A.  E.  Burke,  sheriff,  and  the  Bauer 
Grocer  Company,  from  the  period  when  it  so  became  de- 
fective as  aforesaid,  and  that  for  said  purpose  this  his 
bill  ought  to  be  taken  as  supplemental  to  the  said  bill 
of  the  said  F.  E.  Zelle.  Forasmuch,  therefore,  as  your 
orator  is  without  remedy  in  the  premises  except  in  a 
court  of  equity,  and  to  the  end  that  the  said  A.  E.  Burke, 
sheriff,  and  the  said  Bauer  Grocer  Company,  defendants, 
may  be  required  to  make  full  and  perfect  answer  to  the 
same,  if  it  be  deemed  necessary  by  defendants  to  make 
any  further  answer  to  the  same  than  already  made  to 
your  orator's  original  bill,  but  not  under  oath,  the  answer 
under  oath  being  hereby  waived,  and  that  it  may  be  de- 
clared that  your  orator  is  entitled  to  have  the  benefit  of 
the  said  original  suit  and  the  proceedings  therein,  and 
that  your  orator  may  be  at  liberty  to  prosecute,  the  same 
against  the  defendants  from  the  period  when  the  origi- 
nal suit  so  became  defective  by  the  filing  and  recording 
of  the  aforesaid  deeds,  as  aforesaid,  and  for  that  purpose 
this  bill  may  be  taken  as  supplemental  to  the  said  bill  of 
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the  said  F.  E.  Zelle,  and  that  your  orator  may  have  the 
same  relief  against  the  defendants  as  the  said  P.  E.  Zelle 
might  have  if  said  deeds  aforesaid  had  not  been  executed 
and  recorded;  and  may  it  please  your  honor  to  grant  a 
further  relief  that  the  aforesaid  deeds,  as  above  men- 
tioned, (copies  of  which  are  hereto  attached  and  marked 
^exhibit  A'  and  ^exhibit  B,0  may  be  ordered  canceled  and 
set  aside  as  a  cloud  upon  your  orator's  title,  and  that 
your  orator  may  have  such  other  and  further  relief  in 
the  premises  as  equity  may  require  and  to  your  honor 
shall  seem  meet." 

The  allegations  of  this  additional  pleading  related  to 
matters  which  occurred  prior  to  the  institution  of  the  suit, 
and  therefore  the  pleading,  though  denominated  a  sup- 
plemental bill,  was  but  an  amended  bill,  and  the  rules 
of  pleading  applicable  to  it  are  to  be  determined,  not  by 
the  mere  name  given  to  it  by  the  pleader,  but  by  its  real 
nature  as  disclosed  by  its  allegations.  Burke  v.  Smith, 
15  111.  158. 

The  material  allegations  are,  that  the  defendants  to 
the  bill  had  offered  the  lots  for  sale  under  an  execution 
upon  the  same  judgment  as  they  were  proposing  to  sell 
it  under  at  the  sale  on  the  18th  day  of  August,  and  that 
at  said  prior  sale  the  lots  were  struck  off  to  one  William 
Cook,  but  that  said  Cook  failed  to  pay  the  amount  of  his 
bid,  and  for  that  reason  the  sheriif  re-advertised  the  lots 
to  be  sold  on  the  said  18th  day  of  August,  but  that  the 
said  defendants  had,  before  the  filing  of  the  original  bill, 
without  the  knowledge  of  the  complainant,  determined 
to  abandon  the  second  sale  and  arranged  to  have  the 
said  William  Cook  comply  with  the  terms  of  the  sale 
first  made,  and  in  pursuance  of  such  arrangement  said 
sheriff  issued  a  deed  to  said  William  Cook  purporting  to 
be  in  pursuance  of  the  prior  sale,  and  the  said  William 
Cook  executed  a  deed  conveying  the  said  lots  to  the  said 
Bauer  Grocer  Company,  and  the  deeds  were  placed  upon 
record  prior  to  the  filing  of  the  original  bill,  but  that 
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such  facts  were  unknown  to  the  complainant  when  he 
filed  the  original  bill.  The  prayer  of  the  amended  bill 
was  that  the  said  sale  should  be  declared  illeg^al,  and 
the  deeds  from  the  sheriff  to  the  said  William  Cook,  and 
from  said  Cook  to  the  Bauer  Grocer  Company,  should  be 
declared  null  and  void  and  should  be  canceled. 

The  subject  matter  of  the  amended  bill  and  the  re- 
lief sought  thereunder  were  germane  to  the  original  bill, 
and  the  evidence  before  the  court  disclosed  the  necessity 
and  propriety  of  amending  and  broadening  the  pleading. 
It  was  clearly  within  the  discretion  of  the  chancellor  to 
allow  the  amended  bill  to  be  filed.  {Mason  v.  Bah%  33 
III.  194;' Wylder  v.  Crane,  53  id.  490;  Booth  v.  Wiley,  102  id. 
84;  Rev.  Stat.  sec.  37,  chap.  22.)  It  is  proper  practice  to 
allow  amendment  of  a  sworn  bill  when  such  course  tends 
to  prevent  a  failure  of  justice.  {Thomas  v.  Coultas,  76  111. 
493.)  No  relief  by  way  of  injunction  was  asked  by  reason 
of  the  amendment,  nor  did  the  original  injunction  need 
for  its  support  th-e  amended  matter.  It  was  therefore 
not  essential  the  amended  bill  should  have  been  verified 
by  afiidavit.  The  evidence  already  before  the  court  was 
sufficient  to  support  the  motion  for  leave  to  make  the 
proposed  amendment,  and  it  was  therefore  not  necessary 
that  the  rule  announced  in  Jones  v.  Kennicott,  83  111.  484, 
that  the  proposed  amendment  to  a  sworn  bill  should  be 
first  submitted  to  the  court  in  writing,  verified  by  affi- 
davit, should  have  been  enforced. 

The  defendants  to  the  bill  moved  the  court  for  leave 
to  file  answer  to  the  amended  bill,  but  the  motion  was 
denied  and  the  court  proceeded  to  hear  and  determine 
the  cause  upon  t^e  original  bill  and  answer  thereto  and 
the  amended  bill,  and  the  proof  presented  pro  et  con  by  the 
respective  parties  prior  to  the  filing  of  the  amended  bill, 
and  rendered  a  decree  finding  that  the  sheriff's  deed  to 
Cook,  and  Cook's  deed  to  the  Bauer  Grocer  Company, 
were  but  clouds  upon  the  title  to  said  lots,  and  decreeing 
that  they  should  be  set  aside  and  declared  null  and  void 
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against  the  said  Zelle,  complainant  in  the  original  and 
amended  bill,  and  that  said  deed  should  be  delivered  up 
to  the  clerk  of  the  court  to  be  canceled.  We  think  the 
court  erred  in  refusing  to  permit  the  defendants  below, 
the  plaintiffs  in  error  here,  to  answer  the  allegations  of 
the  amended  bill.  The  original  bill  sought  to  enjoin  a 
proposed  sale  of  the  lots,  and  the  amended  bill  sought  to 
vacate  a  former  sale  and  to  cancel  deeds  made  by  virtue 
of  said  prior  sale.  The  grounds  of  attack  upon  the  deed 
executed  by  the  sheriff  to  Cook  were,  that  (1)  it  was  based 
upon  a  sale  made  by  virtue  of  an  alleged  redemption  of 
the  lots  from  a  former  sale  to  the  complainant  in  the  bill, 
and  that  the  amount  necessary  to  effect  such  redemption 
had  not  been  paid  to  the  sheriff;  and  (2)  that  said  Cook 
did  not  comply  with  the  terms  of  the  sale,  but  that  all 
parties  abandoned  the  same  and  the  sheriff  advertised 
the  property  to  be  again  sold  by  virtue  of  such  execu- 
tion and  redemption.  The  amended  bill  therefore  brought 
into  the  case  new  issues  and  prayed  for  additional  and 
different  relief  than  that  designed  to  be  secured  by  the 
original  bill.  We  think  the  court  should  have  permitted 
the  defendants  to  the  bill  to  answer  the  amended  bill. 
Gage  v.  Brovm,  125  111.  522;  Adams  v.  Gilly  158  id.  190. 

The  contention  of  plaintiffs  in  error  that  defendant  in 
error  was  present  at  the  sale  at  which  Cook  was  accepted 
as  the  highest  bidder  for  the  lots,  and  should  be  deemed, 
by  what  occurred  at  the  time  and  place,  to  be  estopped 
to  insist  the  sale  to  Cook  was  illegal,  constitutes  proper 
matter  to  be  set  out  in  an  answer  to  the  amended  bill  but 
cannot  be  considered  by  us  at  this  time. 

It  is  apparent  that  a  material  point  in  controversy 
between  the  parties,  and  one  which  must  arise  upon  an- 
other hearing,  is  as  to  the  rate  of  interest  which  the 
plaintiffs  in  error  were  lawfully  required  to  pay  upon 
the  amount  bid  by  the  defendant  in  error  at  the  sale  of 
the  lots  under  the  execution  upon  his  judgment,  in  order 
to  effect  a  legal  redemption  from  such  sale.     The  briefs 
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of  the  respective  parties  hereto  are  largely  devoted  to 
the  discussion  of  this  question,  and  it  seems  proper  we 
should  decide  it  in  order  it  may  be  removed  from  consid- 
eration in  the  cause  hereafter.  The  position  of  defend- 
ant in  error  is  that  the  amount  paid  as  in  redemption 
from  the  sale  was  $1.49  less  than  he  was  entitled  to  re- 
ceive under  the  law.  He  purchased  the  lots  at  a  sale  made 
by  the  sheriff  on  the  29th  day  of  Jaauary,  1895.  The  stat- 
ute then  in  force  providing  for  a  redemption  from  such 
sale  required  the  party  desiring-  to  redeem  to  pay  the 
amount  of  the  bid  and  interest  on  the  same  at  the  rate 
of  eight  per  centum  per  annum  from  the  time  of  the  sale. 
A  subsequent  enactment  of  the  General  Assembly  ap- 
proved June  21,  1895,  in  force  July  1,  1895,  reduced  the 
rate  per  centum  to  be  paid  by  a  party  desiring  to  redeem 
from  eight  to  six  per  cent.  The  plaintiffs  in  error,  to 
effect  the  redemption  in  this  instance,  paid  to  the  sheriff 
the  amount  bid  by  the  defendant  in  error  at  the  sale  and 
six  per  centum  per  annum  interest  thereon.  This  could 
in  no  event  effect  a  legal  redemption,  unless  the  enact- 
ment reducing  the  rate  from  eight  to  six  per  centum  is 
given  retrospective  operation,  for  such  statute  did  not 
go  into  effect  until  more  than  ^ve  months  after  the  date 
of  the  sale  from  which  redemption  was  intended  to  be 
made.  We  find  nothing  in  the  statute  indicating  it  was 
intended  by  the  legislature  it  should  have  retroactive 
action.  The  rule  is  that  statutes  are  prospective,  and 
will  not  be  construed  to  have  retroactive  operation  un- 
less the  language  employed  in  the  enactment  is  so  clear 
it  will  admit  of  no  other  construction.  Guard  v.  Rotcan, 
2  Scam.  499;  Marsh  v.  Chesnut,  14  111.  223;  Deininger  v.  J/c- 
Connel,  41  id.  227;  Russell  and  Allison  Drainage  District  v. 
Benson,  125  id.  490. 

For  the  reason  indicated  the  decree  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 
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Edmonia*Farrelly  et  al 


The  Town  op  Kane. 

Opinian  filed  April  SI,  1898, 

1.  Highways — commissioners'  order  laying  ouJt  highway  determines  iis 
location.  The  petition  and  order  of  the  commissioners  for  laying 
out  a  highway  determine  its  location,  and  the  commissioners  have 
no  authority  to  open  it  except  upon  the  line  established. 

2.  Same — uclien  ovmer  is  not  estopped  by  agreement  to  question  right 
to  open  road.  Consent  by  an  adjoining  owner  to  the  laying  out  of  a 
highway  "as  surveyed"  by  the  surveyor  of  the  commissioners,  wijl 
be  held  to  refer  to  the  description  of  such  highway  contained  in  the 
petition  and  commissioners'  order  for  laying  out  the  road,  rather 
than  to  a  line  of  stakes  set  by  said  surveyor  at  variance  with  such 
description,  of  which  line  the  owner  had  no  knowledge. 

3.  EvnjENCE-— to/iai  competent  in  suit  for  obstructing  highway.  In  an 
action  against  an  adjoining  owner  for  obstructing  a  newly  opened 
highway,  the  defendant  may  show  the  commissioners  laid  out  the 
road  on  a  different  line  from  that  described  in  the  petition  and 
commissioners'  order,  over  land  in  which  they  acquired  no  right. 

Appeal  from  the  Circuit  Court  of  Greene  county;  the 
Hon.  George  W.  Herdman,  Judg^e,  presiding. 
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D.  J.  Sullivan,  for  appellants. 

H.  H.  Montgomery,  and  J.  M.  Riggs,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Edmonia  Farrelly,  one  of  the  appellants,  is  the  owner 
of  the  east  half  of  the  north-east  quarter  of  section  6,  in 
the  town  of  Kane,  township  9,  range  11,  in  Greene  county. 
The  commissioners  of  highways  attempted  to  open  a  road 
forty  feet  wide  through  the  south  part  of  said  tract,  and 
she  and  her  father,  J.  C.  Ashlock,  the  other  appellant, 
obstructed  it  several  times.  This  suit  was  brought  to 
recover  statutory  penalties  for  obstructing  a  public  high- 
way.   There  was  a  verdict  against  Edmonia  Farrelly  for 
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$30  and  against  J.  C.  Ashlock  for  $61,  and  judgment  was 
rendered  against  them  severally  for  said  penalties  and 
costs  of  suit.  Prom  that  judgment  they  have  appealed 
to  this  court. 

Appellee  has  moved  to  dismiss  the  appeal  for  want  of 
jurisdiction.  At  the  trial  Edmonia  Farrelly  claimed  that 
the  place  where  the  obstructions  were  placed  was  her 
freehold,  and  the  opposing  claim  was  that  the  public  had 
acquired  a  perpetual  easement  over  the  premises  at  that 
place.  The  errors  assigned  relate  to  that  question,  and 
the  appeal  involves  a  freehold.  Chaplin  v.  Comics,  of  High- 
loays,  126  111.  264;  Toivn  of  Brushy  Mound  v.  McClintocky  146 
id.  643;  Village  of  Crete  v.  Hewes,  168  id.  330. 

It  was  shown  at  the  trial  that  on  July  6,  1895,  a  peti- 
tion was  presented  to  the  commissioners  of  highways  of 
the  town  of  Kane  asking  them  to  lay  out  a  new  road,  be- 
ginning at  the  south-east  corner  of  the  north-east  quarter 
of  the  said  section  6  and  running  thence  due  west  three- 
quarters  of  a  mile;  thence  south-west,  north-west  and 
west  about  one-fourth  of  a  mile,  around  a  certain  hill 
connecting  with  the  county  road,  passing  over  lands  of 
Edmonia  Farrelly,  Michael  Harrity  and  others.  The  line 
of  the  road  as  prayed  for  in  the  petition  was  along  the 
south  line  of  Mrs.  Farrelly's  land  and  the  north  line  of 
the  land  of  Michael  Harrity,  the  adjoining  proprietor  on 
the  south.  The  commissioners  met  and  granted  the  prayer 
of  the  petition,  and  employed  T.  G.  Capps,  county  sur- 
veyor, to  make  a  survey  of  the  road.  Michael  Harrity 
released  his  damages  for  $60  paid  to  him,  and  the  dam- 
ages of  Mrs.  Farrelly  were  assessed  at  $55  before  a  justice 
of  the  peace.  The  commissioners  made  an  order  laying 
out  the  road  described  the  same  way  as  in  the  petition, 
as  follows:  "Beginning  at  a  stone  at  the  south-east  cor- 
ner of  the  north-east  quarter  of  said  section  6,  in  town  9, 
north,  range  11,  west  of  the  third  principal  meridian,  in 
said  county  and  State,  which  corner  is  the  quarter  sec- 
tion corner  between  sections  5  and  6,  in  said  township," 
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and  running  thence  west,  "passing  along  the  line  between 
the  north-east  and  south-east  quarters,  and  between  the 
south-east  quarter  of  north-west  quarter  and  the  north- 
east quarter  of  the  south-west  quarter  of  said  section  6." 
To  this  order  were  annexed  the  survey  and  plat  reported 
by  the  surveyor.  The  report  of  the  survey  recited  that 
the  surveyor  had  been  employed  to  make  a  survey  of  a 
road,  giving  the  same  description  as  in  the  petition,  and 
stated  "that  the  following  is  a  correct  survey  thereof  as 
made  by  me  under  your  directions,  to- wit:  commencing  at 
a  point  at  the  south-east  corner  of  the  north-east  quar- 
ter of  said  section  6,  in  town  9,  north,  range  11,  west  of 
the  third  principal  meridian,  in  said  county  and  State, 
which  corner  is  the  quarter  section  corner."  Mrs.  Far- 
relly  appealed  to  three  supervisors,  and  on  the  hearing 
before  them  it  was  agreed  that  the  commissioners  should 
pay  her  $100  and  all  costs  made  by  them  on  the  appeal; 
that  she  should  pay  all  costs  made  by  her  on  the  appeal, 
and  that  the  order  of  the  commissioners  should  be  af- 
firmed; and  she  agreed  that  on  payment  of  $100  the  com- 
missioners might  open  the  proposed  road  as  surveyed 
by  T.  G.  Capps,  surveyor  in  said  proceedings,  after  forty 
days  from  the  settlement,  which  was  September  23,  1895. 
On  the  trial  of  this  case  the  defendants  were  denied 
the  right  to  cross-examine  the  county  surveyor,  Capps, 
on  the  question  whether  the  starting  point  of  the  road  as 
laid  out  was  not  fifty-nine  feet  south  of  the  place  where 
it  was  opened,  and  that  as  opened  it  left  a  wedge-shaped 
piece  of  Mrs.  Parrelly's  land  south  of  the  road  and  took 
no  portion  of  the  land  of  Michael  Harrity.  The  defend- 
ants also  produced  J.  C.  White,  who  had  been  county 
surveyor  of  Greene  county  for  twenty-five  years,  and  at- 
tempted to  prove  by  him  that  the  corner  in  question,  de- 
scribed in  all  the  proceedings,  was  fifty -nine  feet  south 
of  the  center  of  the  road  as  attempted  to  be  opened,  and 
that  there  was  a  stone  placed  at  the  corner;  and  they  also 
attempted  to  prove  by  other  witnesses  where  the  quarter 
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comer  was,  but  were  not  permitted  to  make  any  proof  of 
that  character.  The  court  also  instructdfl  the  jury,  in 
substance,  that  the  real  line  as  described  in  the  proceed- 
ings had  nothing^  to  do  with  the  case,  and  that  if  the  sur- 
veyor, Capps,  surveyed  the  road  and  indicated  the  line  by 
setting"  stakes  where  it  was  opened  by  the  commissioners 
they  should  find  for  the  town.  The  objection  made  and 
sustained  to  the  evidence  was,  that  it  was  immaterial 
whether  the  road  was  on  the  line  described  in  the  peti- 
tion, surveyor's  report  and  order  laying  it  out,  or  not. 

The  surveyor,  Capps,  testified  that  he  stuck  the 
stakes  of  his  survey,  commencing  at  a  stone  in  the  hedge 
fence  in  the  south  part  of  Mrs.  Farrelly's  corn  field,  along 
the  line  where  the  commissioners  attempted  to  open  the 
road  through  her  corn  field.  The  argument  in  favor  of 
the  ruling  of  the  court  is,  that  by  the  written  agreement 
made  at  the  settlement  before  the  supervisors  the  commis- 
sioners were  given  the  privilege  "to  open  up  proposed 
road  as  surveyed  by  T.  G.  Capps,  surveyor  in  said  pro- 
ceedings," and  that  the  survey  referred  to  must  be  held 
to  mean  the  stakes  set  by  Capps.  To  this  proposition  we 
cannot  assent.  The  law  provided  for  a  petition  in  writ- 
ing, giving  the  point  of  commencement  and  the  course  of 
the  road,  and  also  for  a  report  of  the  survey,  giving  the 
courses  and  distances  and  specifying  the  land  over  which 
the  road  was  to  pass,  and  a  final  order  containing  or  hav- 
ing annexed  thereto  a  definite  description  of  the  line  of 
the  road,  together  with  a  plat  thereof.  These  had  all  been 
made  and  were  before  the  parties  on  the  appeal  to  the 
supervisors,  where  it  was  agreed  that  the  final  order  of 
the  commissioners  should  be  aftirmed.  It  is  plain  that  all 
the  parties  understood  at  that  time  that  the  road  was 
on  the  line.  The  commissioners  had  taken  a  release  from 
Harrity,  the  adjoining  owner,  for  the  land  taken  from  him 
and  had  paid  him  for  it.  The  order  of  the  commissioners 
laying  out  the  highway  determined  its  location,  and  they 
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had  no  authority  to  open  it  except  upon  the  line  where  it 
was  established  by  the  petition,  the  survey  and  the  order. 
(Deere  v.  Cole,  118  111.  165.)  The  agreement  of  Mrs.  Par- 
relly giving  the  privilege  to  open  the  roacl  as  surveyed 
by  T.  G.  Capps,  surveyor  in  said  proceedings,  nmst  be  held 
to  refer  to  these  proceedings,  rather  than  to  a  line  of 
stakes  of  which,  so  far  as  appears,  she  had  no  knowledge, 
and  which  the  court  would  not  even  permit  her  to  testify 
that  she  did  not  know  had  been  set  in  her  field.  She  was 
only  estopped  by  her  agreement  to  dispute  the  existence 
of  the  road  on  the  line  where  it  had  been  established. 
Defendants  should  have  been  permitted  to  show  that  the 
commissioners  attempted  to  open  the  road  on  a  different 
line,  over  land  where  they  had  not  acquired  any  easemeot 
or  right. 

It  is  argued  that  under  the  present  statute,  requiring 
the  petition  to  state  the  point  at  or  near  which  a  road 
is  to  commence,  the  commissioners  could  locate  the  road 
commencing  at  any  point  near  by,  and  consequently  could 
locate  and  open  it  fifty-nine  feet  from  the  starting  point 
named  in  the  petition.  If  they  had  such  power  it  would 
be  a  sufficient  answer  that  they  did  not  make  any  change 
in  the  starting  point,  but  laid  out  the  road  according  to 
the  petition,  commencing  at  the  same  point.  The  petition 
did  not  ask  for  a  road  commencing  at  or  near  the  corner, 
but  called  for  a  road  commencing  at  the  corner,  and  the 
statute  gave  the  commissioners  no  power  to  change  it. 
The  only  authority  given  to  make  changes  is  between  the 
termini  of  the  road  described  in  the  petition.  Shinkle  v. 
Magill,  58  111.  422;  Deer  v.  Comrs,  ofHighioays,  109  id.  379. 

The  judgment  of  the  circuit  court  is  reversed  and  the 
cause  remanded.  i2et;ersed  and  remanded. 
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Melissa  Bardell  et  qX. 

V, 

Anna  Brady  et  al. 

Opinion  filed  April  21,  1898, 

1.  Parties— an  executor  is  a  proper  party  to  bill  to  contest  tcill — when 
liable  for  costs.  The  executor  is  a  proper  party  to  a  bill  to  contest 
the  validity  and  probate  of  a  will,  and  in  certain  contingencies 
may  be  liable  for  the  costs  adjudged  against  him  in  the  event  the 
probate  is  set  aside  and  the  will  declared  null  and  void. 

2.  Same — courts  of  equity  will  look  to  the  substance  to  discover  interest 
of  parties.  Courts  of  equity  will  look  to  the  substance  to  ascertain 
on  which  side  of  the  controversy  the  real  interest  of  a  party  to  the 
suit  lies,  and  will  determine  his  competency  as  a  witness  from  his 
interest  in  the  case,  regardless  of  the  pleadings. 

3.  Witnesses— to/j 6n  exeaitor  cannot  testify  in  favor  of  will  though 
called  by  opposite  party.  The  fact  that  an  executor  is  joined  with 
the  heirs  of  the  testator  as  a  party  defendant  to  a  bill  to  sustain 
the  validity  of  the  will  by  setting  aside  the  probate  of  a  subsequent 
revocation,  does  not  render  him  competent  to  testify  in  favor  of 
the  will  though  called  by  the  complainants,  as  his  interest  is  with 
the  complainants  and  hostile  to  his  co-defendants. 

4.  Same — executor  cannot  testify  in  favor  of  will  and  against  heirs  of 
testator.  An  executor  who  is  made  a  party  defendant  to  a  cross- 
bill filed  by  heirs  of  the  testator  to  sustain  the  validity  of  a  revo- 
cation and  probate  thereof,  and  to  set  aside  the  probate  of  the 
original  will  and  declare  the  will  null  and  void,  cannot  testify  for 
his  co-defendants,  in  favor  of  the  validity  of  the  will. 

5.  Trial — right  to  open  and  close  in  will  contest.  Where  the  com- 
plainants seek  to  sustain  the  validity  of  a  will  and  to  set  aside  the 
probate  of  a  revocation  thereof,  and  the  defendants,  by  cross-bill, 
seek  to  establish  the  revocation  and  set  aside  the  probate  of  the 
original  will,  each  side  is  affirming  the  validity  of  a  will,  and  the 
trial  court  may,  in  its  discretion,  allow  either  to  open  and  close. 

6.  Estoppel — when  complainants  in  icill  contest  are  not  bound  by  evi- 
dence offered.  The  complainants  in  a  suit  to  establish  the  validity 
of  a  will  and  set  aside  the  probate  of  a  subsequent  will  of  revoca- 
tion, who  offer  in  evidence  the  will  of  revocation  and  the  probate 
thereof  to  enable  the  court  to  have  the  same  before  it,  are  not 
estopped  to  deny  the  validity  of  such  revocation  and  probate. 


Writ  of  Error  to  the  Circuit  Court  of  Champaign 
county;  the  Hon.  Edward  P.  Vail,  Judge,  presiding. 
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S.  P.  White,  Cunningham  &  Boggs,  and  J.  L.  Ray, 
for  plaintiffs  in  error. 

Roy  Wright,  for  defendants  in  error. 

Mr.  Chief  Justice  Phillips  delivered  the  opinion  of 
the  court; 

On  the  5th  day  of  September,  1890,  Solomon  Nox  exe- 
cuted his  will,  by  which  he  directed  to  be  paid  to  a  brother 
and  a  niece  $1000  each,  to  be  paid  out  of  his  personal 
property  only,  and  the  remainder  of  his  personal  prop- 
erty and  a  life  estate  in  all  his  real  estate,  one  hundred 
and  sixty  acres,  he  gave  to  Anna  Brady  for  life,  with  re- 
mainder to  her  children.  The  will  of  September  5,  1890, 
was  written  by  Francis  M.  Wrig'ht,  who  was  named  as 
executor.  On  the  26th  day  of  January,  1892,  said  Nox 
executed  and  acknowledg'ed  in  due  form,  in  the  presence 
of  witnesses,  who  attested  the  same,  a  revocation  of  the 
will  of  September  5, 1890,  this  latter  instrument  only  pur- 
porting to  revoke  the  former  will.  Prior  to  April  10, 1895, 
Nox  died,  and  on  the  latter  date  the  will  of  September  5, 
1890,  was  admitted  to  probate  by  the  county  court  of 
Champaign  county,  and  letters  testamentary  were  duly 
issued  to  Francis  M.  Wright  as  executor,  who  accepted 
the  trust.  The  January  26,  1892,  revocation  of  the  will 
was  by  the  county  court  of  Champaign  county  duly  ad- 
mitted to  probate. 

On  the  20th  day  of  May,  1895,  Anna  Brady  and  others 
filed  their  bill  of  complaint  in  the  circuit  court  of  Cham- 
paign county,  setting  forth  the  death  of  Solomon  Nox, 
his  ownership  of  real  estate,  the  execution  of  the  will  of 
September  5,  1890,  and  alleging  the  same  to  be  the  true 
will  of  said  Nox;  also  setting  forth  the  revocation  of  Jan- 
uary 26,  1892,  and  the  probate  of  the  above  said  instru- 
ments. It  was  further  alleged  in  said  bill  that  Nox  was 
not  of  sound  mind  and  memory^,  and  was  incapable  of  ex- 
ecuting a  will  by  reason  thereof,  at  the  time  of  the  exe- 
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cution  of  the  instrument  of  January  26, 1892,  and  praying 
that  that  instrument,  together  with  the  probate  thereof, 
be  set  aside  and  the  will  of  September  5, 1890,  be  held  as 
the  valid  will  of  said  Nox.  To  this  bill  the  heirs  of  Nox, 
among"  whom  are  the  plaintiffs  in  error  and  Francis  M, 
Wright,  as  executor  of  the  will  of  September  5,  1890, 
(whose  rights  and  interests  as  such  executor  were  fully 
and  completely  set  forth  and  averred,)  were  made  parties 
defendant.  .  The  plaintiffs  in  error  filed  their  answer,  ad- 
mitting the  death  of  Solomon  Nox,  the  ownership  of  the 
property  mentioned  in  the  bill  and  that  the  plaintiffs  in 
error  were  heirs,  but  denying  that  at  the  time  of  the  exe- 
cution of  the  will  of  September  5, 1890,  Nox  was  of  sound 
mind  and  memory,  and  denying  that  at  the  time  of  the 
execution  of  the  will  of  date  January  26, 1892,  he  was  not 
of  sound  mind  and  memory,  but  averring  that  at  the  lat- 
ter time  he  was  of  sound  and  disposing  mind  and  mem- 
ory. The  defendant  Francis  M.  Wright  did  not  answer, 
and  a  default  was  entered  as  to  him.  Certain  of  the  de- 
fendants to  the  original  bill  filed  a  cross-bill  averring  the 
facts  with  reference  to  the  execution  of  the  two  instru- 
ments above  mentioned,  and  averring  that  at  the  time 
of  the  execution  of  the  will  of  September  5,  1890,  Solo- 
mon Nox  was  not  of  sound  mind  and  memory,  and  that 
the  same  were  so  impaired  as  to  render  him  incapable  of 
making  any  just  disposition  of  his  estate;  that  he  was  of 
sound  mind  and  memory  at  the  time  of  the  execution  of  the 
revocation;  that  Albert  Brady  was  in  possession  of  the 
real  estate  left  by  Solomon  Nox.  The  cross-bill  made 
the  defendants  in  error  (complainants  in  the  original  bill) 
and  Francis  M.  Wright,  as  executor  of  Solomon  Nox,  par- 
ties defendant,  and  it  prayed  that  the  will  of  Septem- 
ber 5,  1890,  and  the  probate  thereof,  be  declared  null  and 
void  and  set  aside,  and  the  estate  be  distributed  among 
the  heirs  of  said  Nox  according  to  law.  The  answer  of 
the  defendants  in  error  was  substantially  the  same  as  the 
averments  of  the  original  bill.     The  separate  answer  of 
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Francis  M.  Wright  to  the  cross-bill  was,  in  substance, 
that  he  was  duly  appointed  executor  of  the  will  of  date 
September  5,  1890,  and  that  as  to  any  other  matters 
charged  against  him  he  disclaims  any  and  all  interest, 
except  that  he  is  executor  of  said  last  will  and  testament. 

An  issue  was  made,  on  which  a  jury  was  empaneled, 
who  found  that  the  instrument  of  date  September  5, 1890, 
.  purporting  to  be  the  last  will  and  testament  of  Solomon 
Nox,  was  his  last  will  and  testament,  and  that  the  instru- 
ment of  date  January  26,  1892,  purporting  to  be  the  will 
of  Solomon  Nox,  is  not  the  last  will  of  Solomon  Nox.  A 
decree  was  entered  dismissing  the  cross-bill  and  finding 
that  the  writing  executed  by  Solomon  Nox  of  date  Janu- 
ary 26,  1892,  was  null  and  void  and  of  no  force  or  effect, 
and  the  probate  thereof  was  set  aside,  and  further  order- 
ing and  decreeing  that  the  will  dated  September  5,  1890, 
and  the  probate  thereof,  be  and  they  are  confirmed,  and 
that  the  complainants  in  the  cross-bill  and  the  defendants 
to  the  original  bill,  excepting  Francis  M.  Wright,  execu- 
tor, should  pay  the  costs.  The  defendants  to  the  original 
bill,  except  Francis  M.  Wright,  sue  out  this  writ  of  error, 
and  assign  error  in  permitting  Francis  M.  Wright,  execu- 
tor under  the  will  of  1890,  to  testify  in  support  of  the  will 
under  which  he  was  acting;  in  permitting  complainants 
in  the  original  bill  and  defendants  in  error  to  open  and 
close  the  case;  in  refusing  to  instruct  the  jury  that  the 
defendants  in  error  were  bound  by  and  could  not  dispute 
the  last  will  and  testament  of  Solomon  Nox  dated  Janu- 
ary 26,  1892,  after  they  had  offered  the  same  in  evidence, 
together  with  the  probate  thereof;  and  in  permitting  de- 
fendants in  error  and  complainants  in  the  original  bill  to 
recall  Francis  M.  Wright  in  rebuttal  and  examine  him  at 
length. 

On  a  bill  to  contest  the  validity  and  probate  of  a  will 
the  executor  is  a  proper  party,  (Campbell  v.  Campbell,  130 
111.  466,)  and  may  be  liable  for  costs  which  may  be  ad- 
judged against  him  in  certain  contingencies,  in  the  event 


Digitized  by 


Google 


424  Bardell  v.  Brady.  tl72  111. 

the  probate  is  set  aside  and  the  will  declared  null  and 
void.  {Shaw  v.  Moderivell,  104  111.  64;  Moyer  v.  Sioygart,  125 
id.  262.)  Francis  M.  Wright  was  made  a  defendant  to  the 
original  bill  and  also  a  defendant  to  the  cross-bill,  but 
was  called  as  a  witness  by  the  complainants  in  the  orig- 
inal bill  and  his  co-defendants  in  the  cross-bill,  and  was 
permitted  to  testify  over  the  objections  of  his  co-defend- 
ants in  the  original  bill  and  the  complainants  in  the 
cross-bill.  By  the  provisions  of  sections  1  and  2  In  re- 
gard to  evidence  and  depositions  in  civil  cases,  no  party 
to  a  civil  action,  or  person  directly  interested  in  the  event 
thereof,  shall  be  allowed  to  testify  therein  when  any  ad- 
verse party  sues  or  defends  as  executor,  administrator, 
heir,  legatee  or  devisee,  unless  when  called  as  a  witness 
by  such  adverse  parties  so  suing  as  defendants,  and  ex- 
cept in  certain  other  cases  named  in  the  statute.  Tlie 
original  bill  was  filed  to  set  aside  the  revocation  of  the 
will  of  September  5, 1890,  and  to  declare  the  will  of  1892 
valid,  and  although  Francis  M.  Wright,  the  executor  un- 
der the  will  dated  September  5,  1890,  was  made  a  party 
defendant,  that  fact  did  not  make  him  adverse  to  the 
complainants,  and  it  is  immaterial  whether  he  was  made 
a  complainant  or  a  defendant.  Courts  of  equity  will  disre- 
gard mere  matters  of  form  and  will  look  to  the  substance, 
and  see  on  which  side  of  the  controversy  the  real  interest 
of  a  party  to  the  suit  who  is  interested  therein  lies,  and 
determine  the  competency  of  the  witness  from  his  inter- 
est in  the  case,  regardless  of  the  mere  question  of  plead- 
ings, when  the  question  is  as  to  his  interest  in  the  case. 
Were  the  rule  otherwise,  the  effect  and  force  of  the  stat- 
ute could  be  evaded.  {Pyle  v.  Pyle,  158  111.  289.)  The  in- 
terest of  Francis  M.  Wright,  as  clearly  appears  from  the 
averments  of  the  original  bill,  was  in  sustaining  the  will, 
and  therefore  his  interest  was  with  the  complainants  in 
the  original  bill,  and  under  the  statute  he  could  not  be 
called  as  a  witness  as  against  the  defendants  to  that 
original  bill,  who  were  heirs  of  Nox,  as  his  interest  was 
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hostile  to  thern.  It  was  error  to  allow  him  to  testify  as 
a  witness  under  the  original  .bill.  Campbell  v.  Campbell, 
supra;  Pyle  v.  Pyle,  supra. 

To  the  cross-bill  the  executor  was  made  a  co-defend- 
ant with  the  complainants  in  the  original  bill,  and  the 
complainants  in  that  cross-bill  were  suing"  as  the  heirs 
of  Solomon  Nox.  The  provisions  of  the  statute  are,  that 
any  party  to  a  civil  suit  or  proceeding  shall  not  be  al- 
lowed to  testify  therein  of  his  own  motion  or  behalf,  when 
any  adverse  party  sues  or  defends  as  heir,  unless  when 
called  as  a  witness  by  such  adverse  party,  with  certain 
exceptions.  Wright  does  not  come  within  any  of  the  ex- 
ceptions named,  because  as  to  the  cross-bill  he  was  a 
necessary  and  proper  party,  and  could  not  be  called  as  a 
witness  by  his  co-defendants  to  that  cross-bill.  Lowman 
V.  Aubery,  72  111.  619. 

It  is  alleged  that  the  court  erred  in  permitting  com- 
plainants in  the  original  bill  (defendants  in  error)  to  open 
and  close  the  case.  The  rule  in  this  State  is,  that  the 
burden  of  proof  is  on  the  party  affirming  the  execution 
and  validity  of  the  will,  and  consequently  such  party  has 
the  right  to  open  and  close  the  case.  {Bevelot  v.  Lestrade, 
153  111.  625;  ^Joyer  v.  Swygart,  supra;  Tate  v.  Tate,  89111.  42; 
Rigg  V.  Wilton,  13  id.  15.)  In  this  case  the  original  bill 
sought  to  set  aside  the  probate  of  the  will  of  revocation 
of  date  January  26,  1892,  and  to  declare  the  probate  of 
the  will  of  September  5,  1890,  valid,  and  that  the  latter 
instrument  was  the  will  and  testament  of  Solomon  Nox. 
The  cross- bill  sought  to  set  aside  and  declare  invalid 
the  will  of  September  5,  1890.  In  this  case  each  party 
affirmed  the  execution  and  validity  of  a  will,  and  it  was 
in  the  discretion  of  the  court,  in  such  case,  to  determine 
which  should  have  the  right  to  open  and  conclude  the 
case.     There  was  no  error  in  this  ruling. 

It  is  next  insisted  that  the  court  erred  in  refusing  to 
instruct  the  jury  that  defendants  in  error  were  bound  by 
and  could  not  dispute  the  last  will  and  testament  of  Solo- 
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moa  Nox  dated  January  26,  1892,  after  they  had  offered 
the  same  in  evidence,  together  with  the  probate  thereof. 
One  of  the  purposes  of  the  original  bill  was  to  declare 
that  will  of  revocation  invalid  by  reason  of  want  of  tes- 
tamentary capacity;  and  it  was  offered  to  the  court  for  the 
purpose  of  having  before  the  court  the  instrument  and 
probate  thereof  which  were  sought  to  be  set  aside,  and 
did  not,  because  offered  bj^  the  complainants  in  the  orig- 
inal bill,  constitute  evidence  which  estopped  them  from 
denying  the  validity  of  the  will  and  probate.  There  was 
no  error  in  refusing  this  instruction. 

The  last  point  suggested  as  error,  in  permitting  Francis 
M.  Wright  to  be  called  as  a  witness  to  testify  in  rebuttal, 
is  determined  by  what  has  already  been  said  as  to  his 
competency  as  a  witness. 

The  error  in  permitting  Francis  M.  Wright,  an  incom- 
petent witness  in  the  cause  by  reason  of  his  interest  and 
because  of  his  being  a  party  to  the  suit,  to  testify,  ren- 
ders a  reversal  of  this  case  necessary,  as  there  is  sharp 
conflict  in  the  testimony.  The  decree  of  the  circuit  court 
of  Champaign  county  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


l{Z|  \^  Adam  Fletcher  et  al, 

172      426  V, 

J^g   sioe  John  Wall. 

Opinion  filed  April  21,  1898, 

1.  Elections— 6a Z?o^.  must  be  prepared  by  voter  uninfluenced  by  mU- 
siders.  Under  the  Election  law  of  1891  the  ballot  furnished  by  the 
judg^es  to  the  voter  must  be  prepared  l?y  him  individually  after  he 
enters  the  booth, (except  in  case  of  an  illiterate  voter,)  and  he  must 
do  so  uninfluenced  by  being  furnished  with  tickets  or  pasters. 

2.  Same— t'o/er  may  write  name  of  candidate  of  his  choice  on  ballot.  A 
voter  may  cast  his  vote  for  the  candidate  of  his  choice  though  the 
name  of  such  candidate  is  not  printed  on  the  official  ballot,  but  in 
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such  case  the  name  must  be  written  in  a  blank  space  on  the  ballot 
aod  a  cross  marked  opposite  thereto. 

3.  Same— itse  of  printed  pasters  to  insert  names  of  candidates  is  unlaw- 
ful. Inserting  the  names  of  candidates  not  printed  on  the  official 
ballot  by  attaching  to  the  ballot  tickets  or  slips  of  paper  on  which 
such  names  are  printed  is  unlawful,  and  is  not  authorized  by  sec- 
tion 23  of  the  Election  law  of  1891,  (Laws  of  1891,  p.  116,)  relating 
to  writing  in  the  names  of  candidates  not  on  the  official  ballot. 

Appeal  from  the  Circuit  Court  of  Bureau  county;  the 
Hon.  George  W.  Stipp,  Judge,  presiding. 

Owen  G.  Lovejoy,  and  Alfred  R.  Greenwood,  for 
appellants. 

William  Hawthorne,  for  appellee. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

This  is  a  proceeding  by  appellee  to  contest  the  elec- 
tion of  appellant  Fletcher  to  the  office  of  president  and 
appellant  Weissenberger  to  the  office  of  clerk  of  the  vil- 
lage of  Ladd,  in  Bureau  county.  The  petition  avers  that 
at  an  election  of  officers  in  said  village  on  April  20,  1897,, 
John  Rolando  received  more  than  200  legal  votes  for 
president  and  John  Gillen  more  than  190  legal  votes  for 
village  clerk;  that  said  Fletcher  and  Weissenberger  each 
received  no  more  than  140  legal  votes,  respectively,  for 
said  offices,  but  the  judges  of  election  refused  to  count  over 
190  votes  cast  for  Rolando  and  Gillen,  and  declared  that 
Fletcher  and  Weissenberger  had  received  the  highest 
number  of  legal  votes  cast  for  president  and  clerk,  and 
thereafter  the  president  and  certain  of  the  trustees  of  the 
village  declared  the  latter  elected  to  said  offices.  It  thus 
appears  that  the  only  ground  of  contest  set  forth  in  the 
petition  is,  that  votes  legally  cast  for  Rolando  and  Gillen 
were  not  counted  by  the  judges  and  clerks  of  the  election^ 

It  appears  from  the  record  that  a  certificate  of  nomi- 
nation had  been  filed  with  the  village  clerk  on  which  the 
names  of  Rolando  and  Gillen  ai)i>eared  for  said  offices, 
but  objections  thereto  being  filed  and  sustained,  no  fur- 
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ther  steps  were  taken  to  have  their  names  as  such  can- 
didates placed  upon  the  official  ballot.  The  ballot  as 
prepared  by  the  village  clerk  and  furnished  to  the  judges 
of  election  was  as  follows: 

(    J    Petition.     (    J    Petition. 


For  Villagre  President, 
ADAM  FLETCHER. 

For  Village  Clerk, 
A.  H.  WEISSENBERGER. 

For  Village  Trustees, 
MICHAEL  CONWAY. 

J.  P.  BUTLER. 


n 

D 
D 
D 

□         ANTON  BRASSA.        Q        JrM™ToJuAS' 

Upon  the  canvass  of  the  votes  there  were  found  in  the 
box  a  large  number  of  ballots  on  which  were  pasted  the 
following  ticket: 

For  Villagre  President, 
JOHN  ROLANDO. 

For  Village  Clerk, 
JOHN  GILLEN. 

For  Village  Trustees, 
JOHN  RIVA. 

X I  JOHN  WHELAN. 


12<l 
[xl 


0 


J.  V.  JONES. 

y  I  For  Trustee  to  fill  Vacancy, 
lU  ED.  A.  CARR. 

These  tickets  were  pasted  on  the  official  ballots,  most 
of  them  being  attached  on  the  margin,  to  the  right  of 
the  blank  space  in  the  right-hand  ticket.  Some  were  put 
on  "up-side  down."    One  was  on  the  left  margin  of  the 
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ballot,  and  another  was  pasted  lengthwise  in  the  blank 
space  on  the  right.  All  these  ballots  were  rejected  by 
the  judges  and  clerks  of  the  election  in  the  canvass  of 
the  vote.  The  tickets  so  attached  were  printed  as  above, 
except  the  crosses  in  the  squares  opposite  the  names  of 
the  candidates.  The  back  of  each  paster  was  gummed, 
so  it  could  be  attached  by  simply  wetting  it. 

The  testimony  is  to  the  effect  that  Rolando,  Gillen 
and  Riva,  three  of  the  candidates  named  in  this  ticket, 
were  during  the  election  in  the  vicinity  of  the  polls,  each 
having  in  his  possession  numbers  of  the  tickets  which 
were  furnished  to  voters,  some  of  them  being  already 
marked  with  a  cross  in  the  squares  opposite  the  names. 
One  witness  testified:  "I  saw  John  Rolando,  candidate 
for  village  president,  have  these  ballots  there  that  day. 
I  jokingly  says,  *I  wish  I  had  a  paster  so  I  could  vote,  * 
and  he  says,  *I  will  give  you  one,'  and  he  pulled  out  a 
hand  full,  some  of  them  marked  and  some  of  them  weren't 
marked.  That  was  twelve  or  fifteen  feet  from  the  voting 
place."  Another  said:  "I  was  in  Ladd  on  April  20, 1897, 
— the  time  of  the  village,  election.  I  saw  some  paster 
tickets  there  that  day,  about  twenty  or  thirty  feet  from 
the  polls.  John  Gillen  had  them.  He  was  running  for 
clerk  on  the  paster  ticket.  He  showed  the  pasters  to 
some  other  people  and  gave  the  pasters  to  them.  It  was 
a  paster  marked  just  the  same  as  Exhibit  5."  "Exhibit 
5"  showed  the  paster  ticket  marked  with  a  cross  in  the 
square  opposite  the  names  of  the  candidates.  The  testi- 
mony of  these  witnesses  is  fully  corroborated  by  that  of 
others,  and  wholly  uncontradicted. 

The  only  question  in  the  case  is,  were  the  tickets  so 
prepared  and  voted,  legal  ballots?  If  they  were  not,  ap- 
pellants were  legally  elected  and  the  circuit  court  erred 
in  its  finding  and  decree  to  the  contrary. 

The  method  of  conducting  the  election  on  the  part  of 
Rolando  and  Gillen  in  the  use  of  these  pasters  and  the 
manner  in  which  they  were  furnished  to  voters  were,  in  our 
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opinion,  violative  of  the  spirit  and  intent  of  the  Election 
law  of  this  State  in  force  since  July  1, 1891.  The  several 
sections  of  that  law  provide  ample  opportunity  for  all 
persons  to  have  their  names  placed  upon  the  official  ballot 
as  candidates,  and  clearly  contemplate  that  candidates 
shall  avail  themselves  of  that  opportunity.  Section  14 
provides:  "The  names  of  all  candidates  to  be  voted  for 
in  each  election  district  or  precinct  shall  be  printed  on 
one  ballot,  *  *  *  and  the  ballot  shall  contain  no  other 
names,  except  that  in  case  of  electors  for  President  and 
Vice-President  of  the  United  States  the  names  of  the  can- 
didates for  President  and  Vice-President  may  be  added 
to  the  party  or  political  designation,"  It  is  true  that,  in 
order  that  no  voter  shall  be  deprived  of  the  right  to  cast 
his  ballot  for  whomsoever  he  will  for  any  office,  he  is 
authorized  by  section  23,  when  the  name  is  not  printed 
thereon,  to  prepare  his  ballot  by  writing"  the  name  of  the 
candidate  of  his  choice  in  a  blank  space  on  said  ticket, 
making  an  X  opposite  thereto.  It  is,  however,  plainly 
prescribed  by  the  statute  that  the  ballot  furnished  by 
the  judges  to  the  voter  must  be  prepared  by  him  individ- 
ually, after  he  enters  the  booth,  except  in  so  far  as  he 
may  be  assisted  as  an  illiterate  voter,  under  the  provi- 
sions of  section  24,  and  that  he  shall  be  allowed  to  do 
so  uninfluenced  or  in  any  way  controlled  by  being  elec- 
tioneered or  furnished  with  tickets  or  pasters  by  out- 
siders. Section  21  requires  the  officers  upon  whom  is 
imposed  by  law  the  duty  of  designing  or  providing  poll- 
ing places,  to  furnish  a  sufficient  number  of  booths, 
"which  shall  be  provided  with  such  supplies  and  conven- 
iences, including  shelves,  pens,  pen-holders,  ink,  blot- 
ters and  pencils,  as  will  enable  the  voter  to  prepare  his 
ballot  for  voting,  and  in  which  voters  may  prepare  their 
ballots  screened  from  all  observation  as  to  the  manner 
in  which  they  do  so.  *  *  *  The  arrangement  shall  be 
such  that  the  voting  booths  can  only  be  reached  by  pass- 
ing within  said  guard  rail.     They  shall  be  within  plain 
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view  of  the  election  officers,  and  both  they  and  the  ballot 
boxes  shall  be  within  plain  view  of  those  outside  of  the 
guard  rail,  *  *  *  No  person  other  than  the  election 
officers  and  the  challengers  allowed  by  law,  and  those 
admitted  for  the  purpose  of  voting  as  hereinafter  pro- 
vided, shall  be  permitted  within  the  guard  rail,  except 
by  authority  of  the  election  officers,  to  keep  order  and 
enforce  the  law.  The  number  of  such  voting  booths  shall 
not  be  less  than  one  to  every  seventy-five  voters,  or  frac- 
tion thereof,  who  voted  at  the  last  preceding  election  in 
the  district."  The  following  section  provides  that  the 
voter,  upon  entering  the  place  of  voting,  shall  give  his 
name,  and,  if  required  to  do  so,  his  residence,  to  the 
judges  of  election,  one  of  whom  shall  thereupon  announce 
the  same,  etc.,  and  provide  him  with  the  official  ballot. 
Section  23,  which  prescribes  the  manner  of  voting,  is  in 
part  as  follows:  "On  receipt  of  his  ballot  the  voter  shall 
forthwith,  and  without  leaving  the  inclosed  space,  re- 
tire alone  to  one  of  the  voting  booths  so  provided,  .and 
shall  prepare  his  ballot  by  making  in  the  appropriate 
margin  or  place  a  cross  (X)  opposite  the  name  of  the 
candidate  of  his  choice  for  each  office  to  be  filled,  or  by 
vrriting  in  the  name  of  the  candidate  of  his  choice  in  a  blank 
space  on  said  ticket,  making  a  cross  (X)  opposite  thereto/'  The 
next  section  authorizes  two  of  the  election  officers,  of 
different  political  parties,  to  be  selected  from  the  judges 
and  clerks  of  the  precinct  in  which  they  are  to  act,  to  as- 
sist any  voter  who  may  declare,  upon  oath,  that  he  can 
not  read  the  English  language,  or  that  by  reason  of  any 
physical  disability  he  is  unable  to  mark  his  ballot  and 
requests  such  assistance.  Section  28  prohibits  every  per- 
son from  doing  "any  electioneering  or  soliciting  of  votes 
on  election  day  within  any  polling  place  or  within  one 
hundred  feet  of  any  polling  place,"  and  provides  that  no 
"person  shall  interrupt,  hinder  or  oppose  any  voter  while 
approaching  the  polling  place  for  the  purpose  of  voting." 
Section  29,  also,  provides  that  "any  voter  who  shall,  ex- 
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T:ept  as  herein  otherwise  provided,  allow  his  ballot  to  be 
seen  by  any  person  with  an  apparent  intention  of  letting" 
it  be  known  how  he  is  about  to  vote,  or  who  shall  make 
a  false  statement  as  to  his  inability  to  mark  his  ballot, 
or  any  person  who  shall  interfere  or  attempt  to  interfere 
with  any  voter  when  inside  said  inclosed  space  or  when 
marking  his  ballot,  or  who  shall  endeavor  to  induce  any 
voter,  before  voting*,  to  show  how  he  marks  or  has  marked 
his  ballot,  shall  be  punished  by  a  fine,"  etc. 

These  several  sections  clearly  show  that  it  was  the 
intention  of  the  legislature,  by  the  passage  of  the  Ballot 
law,  to  carry  out  the  purpose  of  the  act  as  indicated  in 
its  title, — that  the  voting  shall  be  by  ballots  printed  and 
distributed  at  public  expense,  for  candidates  nominated 
for  public  offices,  to  regulate  the  manner  of  holding  elec- 
tions and  to  enforce  the  secrecy  of  the  ballot.  The  well 
known  object  of  the  law  was  to  prevent  the  pernicious 
practices,  th'eretofore  existing,  of  peddling  tickets  at  the 
polls,  electioneering  voters,  and  by  corrupt  and  fraudu- 
lent methods  interfering  with  the  free  and  unrestrained 
exercise  of  the  right  of  the  voter.  It  seems  too  clear  for 
argument  that  if  the  practice  resorted  to  in  the  use  of 
pasters,  as  was  here  done,  is  to  be  legalized,  the  whole 
purpose  and  object  of  the  law  will  be  practically  abro- 
gated. There  would,  in  that  case,  be  no  substantial  dif- 
ference between  the  operation  of  the  present  law  and 
the  old  method.  Under  that  law,  candidates,  and  those 
acting  in  their  behalf,  provided  themselves  with  tickets 
often  marked  as  they  desired  them  to  be  voted,  furnished 
them  to  voters,  and  by  persuasion,  purchase  or  other- 
wise, induced  the  voters  to  deposit  such  ballots  in  the 
ballot-box.  Under  the  method  here  adopted  they  could 
furnish  the  ticket  as  they  desired  it  to  be  voted,  marked, 
or  with  instructions  to  the  voter  how  to  mark  it,  and  by 
the  same  methods  induce  him  to  attach  it,  as  furnished, 
to  the  official  ballot,  and  then  procure  it  to  be  deposited 
in  the  ballot-bo3c.     The  manner  of  voting  prescribed  by 
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the  act  is  thereby  wholly  changed  and  the  secrecy  of  the 
ballot  entirely  destroyed. 

It  seems  to  be  thought,  however,  that  to  deprive  a 
candidate  of  the  right  to  have  such  ballots  counted  in 
his  favor  would  be  to  interfere  with  the  privilege  of  the 
voter  to  cast  his  ballot  for  the  candidate  of  his  choice. 
We  do  not  think  so.  Under  the  provisions  of  section  23, 
authorizing  the  voter  to  write  the  name  of  the  candidate 
of  his  choice  upon  the  ballot,  as  construed  in  Saiiner  v. 
Patton,  155  111.  553,  every  voter  is  guaranteed  the  right 
to  vote  for  any  person  for  an  office,  whether  the  name 
of  such  person  is  printed  upon  the  official  ballot  or  not. 
The  number  of  booths  required  to  be  furnished  and  the 
facilities  provided  therein, — "shelves,  pens,  pen-holders, 
ink,  blotters  and  pencils," — to  enable  the  voter  to  pre- 
pare his  ballot,  together  with  the  assistance  which  he  is 
entitled  to  receive  from  the  judges,  amply  secure  to  him 
every  right  of  a  voter.  The  mere  fact  the  methods  thus 
provided  may  be  less  convenient  than  the  use  of  pasters 
or  stickers  furnishes  no  sufficient  reason  for  changing  or 
modifying  the  requirement  of  the  law,  wisely  designed 
for  the  purposes  above  mentioned.  The  inconvenience 
here  would  have  been  no  greater  than  in  any  other  case 
where  the  voter  writes  the  name  of  a  candidate  on  the 
ballot.  All  that  was  necessary  if  a  voter  desired  to  vote 
for  Rolando  for  president  was  to  write  his  name  under 
that  of  Fletcher,  making  a  cross  opposite  it. 

It  seems  to  be  thought  that  because,  under  the  pro- 
visions of  section  23,  the  voter  may  prepare  his  ballot 
by  writing  the  name  of  the  candidate  of  his  choice  in  a 
blank  space  on  the  said  ticket,  he  may  also  indicate  his 
choice  by  printing  such  name  on  the  ticket  or  by  past- 
ing the  printed  name  in  the  space  on  the  ticket,  and  in 
support  of  the  position  reference  is  made  to  that  provi- 
sion of  the  statute  (3  Starr  &  Curtis,  chap.  131,  sec.  1, 
clause  15,)  in  regard  to  the  construction  of  statutes  which 
says,  "the  words  ^written''  and  Hn  ivriting'  may  include 
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printing"  and  any  other  mode  of  representing  words  and 
letters."  This  statute  has  no  proper  application  to  the 
construction  of  the  lang"uage  of  section  23.  There  is  no 
reference  to  a  "written"  instrument  or  matter  "in  writing" 
in  this  section,  but  it  expressly  says  that  the  voter  "shall 
prepare  his  ballot  by  *  *  *  writing  in  the  name  of 
the  candidate  of  his  choice,"  and  the  preceding  section 
21,  by  requiring-  the  oflBcers  to  provide  pens,  pen-holders, 
ink,  blotters  and  pencils,  and  no  other  means  or  conven- 
iences for  preparing  the  ballot,  clearly  indicates  that  the 
name  of  the  candidate  shall  be  inserted  by  writing, — that 
is,  it  commands  the  act  of  the  voter  to  be  performed  in  a 
certain  manner.  Of  course,  the  form  of  the  letters  is  a 
matter  of  no  consequence.  Nor  are  we  disposed  to  hold 
that  a  ballot  should  be  rejected  merely  because  the  name 
appears  in  print,  provided  it  is  prepared  by  the  voter 
himself  in  that  way  after  entering  the  booth;  but  we  do 
hold  that  it  is  not  lawful  for  him  to  use  stickers  or  past- 
ers in  so  doing.  We  do  not  attach  so  much  importance 
in  this  case  to  the  fact  that  the  statute  was  violated  by 
candidates  distributing  the  tickets  and  electioneering, 
as  we  do  to  the  fact  that  by  the  use  of  such  tickets  every 
facility  is  furnished  for  evading  and  violating  the  pro- 
visions of  the  law. 

In  Pennsylvania,  the  act  providing  that  the  voter  may 
cast  his  ballot  for  persons  whose  names  do  not  appear  on 
the  ballot  by  "inserting"  the  name,  etc.,  it  has  been  held 
the  ballot  might  be  prepared  by  using  a  sticker  instead 
of  writing  the  name,  the  court  saying,  in  substance,  that 
the  word  "writing"  was  not  used  in  the  statute,  and  using 
a  sticker  was  a  method  of  "inserting"  the  name.  The 
language  of  the  New  York  statute  under  consideration  in 
People  ex  rel  v.  Shaw,  133  N.  Y.  493,  relied  upon  by  appellee 
here,  is,  "the  voter  may  write  or  paste  upon  his  ballot  the 
name  of  any  person  for  whom  he  desires  to  vote  for  any 
office."  Both  these  statutes  materially  differ  from  ours, 
hence  the  decisions  of  those  States  are  not  in  point  here. 
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Our  conclusion  is  that  the  ballots  to  which  the  paster 
tickets  were  attached  were  properly  rejected  in  the  count 
by  the  board  of  canvassers  and  that  appellants  were 
properly  declared  elected.  The  judgment  of  the  circuit 
court  will  therefore  be  reversed  and  the  cause  remanded 
to  that  court,  with  directions  to  enter  a  decree  in  con- 
formity with  the  views  herein  expressed. 

Reversed  and  remanded. 


The  Chicago,  Wilmington  and  Vermilion  Coal  Co. 

V. 

The  City  of  Streator. 

Opinion  filed  April  f  i,  1898, 

1.  Eminent  'doukis— improvement  to  be  paid  for  by  general  taxation 
need  not  be  particularly  described.  A  condemnation  petition  by  a  city 
to  open  a  street  for  the  construction  of  a  bridg^e  shows  sufficient 
authority  to  condemn  by  reciting-  an  ordinance  for  the  condemna- 
tion of  the  right  of  way  for  such  bridge  to  be  paid  for  by  general 
taxation,  as  an  improvement  to  be  thus  paid  for.  need  not  be  par- 
ticularly described. 

2.  Appeals  and  errors — the  law  will  not  take  notice  of  small  mat- 
ters. On  appeal  by  a  lessee  from  a  judgment  awarding  him  nominal 
damages  for  his  leasehold  interest  in  lands  owned  by  a  city,  which 
the  city  has  condemned  in  order  to  open  a  street,  where  no  com- 
plaint is  made  as  to  the  damages  allowed  and  the  lessee's  interest 
in  the  land  has  expired  before  the  appellate  tribunal  passes  upon 
the  case,  the  maxim  de  minimis  non  curat  lex  will  be  applied  and  the 
judgment  affirmed. 

Appeal  from  the  County  Court  of  LaSalle  county; 
the  Hon.  H.  W.  Johnson,  Judge,  presiding. 

Reeves  &  Boys,  Henry  Fetzer,  and  McDougall  & 
Chapman,  for  appellant: 

A  city  council  has  no  right  to  make  a  public  improve- 
ment, to  be  paid  for  by  special  assessment  or  general 
taxation,  without  first  passing  an  ordinance  authorizing 
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such  improvement  and  describing  its  character,  locality, 
etc.  Carlyle  v.  Clinton,  140  111.  52;  Lindsey  v.  Chicago,  115 
id.  122;  Railway  Co.  v.  Jacksonville,  114  id.  562;  Adams  County 
V.  Quincy,  170  id.  579. 

Condemnation  proceedings  are  governed  by  article  9 
of  the  act  for  the  incorporation  of  cities,  villages  and 
towns,  section  2  of  which  provides,  that  "when  any  city 
or  village  shall  by  ordinance  provide  for  the  making  of 
such  local  improvement,  it  shall  by  the  same  ordinance 
prescribe  whether  the  same  shall  be  made  by  special  as- 
sessment or  by  special  taxation  of  contiguous  property, 
or  general  taxation,  or  both."  Hyde  Park  v.  Thatcher,  13 
111.  App.  613. 

No  street  can  be  opened  without  an  ordinance  provid- 
ing for  the  improvement.    People  v.  Hyde  Park,  117  111.  469. 

As  to  what  is  necessary  to  be  set  out  in  an  ordinance 
for  opening  a  street,  see  Danville  v.  McAdams,  153  111.  216. 

The  exercise  of  the  power  of  eminent  domain  being* 
against  common  right,  it  cannot  be  implied  or  inferred, 
but  must  be  given  in  express  terms  or  by  necessary  im- 
plication.    Lewis  on  Eminent  Domain,  240. 

Statutes  conferring  power  to  exercise  the  right  of 
eminent  domain  are  to  be  construed  strictly.  Unless  both 
the  letter  and  spirit  of  the  statute  relied  upon  clearly 
confer  the  claimed  power  it  cannot  be  exercised.  Ligare 
V.  Chicago,  113  111.  46;  East  St.  Louis  v.  St  John,  47  id.  463; 
Railroad  Co.  v.  Wiltse,  116  id.  454;  Shall  v.  German  Coal  Co. 
118  id.  427. 

P.  J.  LucEY,  and  Brewer  &  Strawn,  for  appellee : 
When  ^,n  ordinance  provides  for  the  opening  of  a 
street,  the  improvement  to  be  paid  for  out  of  the  gen- 
eral funds,  no  further  description  of  the  nature  and  char- 
acter of  the  improvement  is  required.  Washington  Ice  Go. 
V.  Chicago,  147  111.  327. 

No  ordinance  was  necessary  to  provide  for  the  build- 
ing of  the  bridge,  as  a  city  can  contract,  within  its  pow- 
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ers,  by  resolution  or  by  corporate  acts,  without  either  a 
vote  or  deed  or  writing".  New  Athens  v.  Thomas^  82  111.  259; 
Shawneetown  v.  Baker,  85  id.  563;  Alton  v.  Mulledyy  21  id.  76; 
Maker  v.  Chicago,  38  id.  266. 

A  city  may  build  or  purchase,  and  maintain,  bridges 
and  approaches  within  the  corporate  limits  or  within 
five  miles  thereof.     Kurd's  Stat.  1897,  chap.  24,  sec.  194. 

The  Eminent  Domain  act  expressly  confers  on  cities 
the  power  to  condemn  property  where  the  right  to  con- 
struct or  maintain  any  public  road  or  other  public  work 
is  conferred.     Kurd's  Stat,  1897,  chap.  47,  sec.  2. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

On  November  29,  1897,  the  city  of  Streator  filed  in  the 
county  court  of  LaSalle  county  its  petition,  praying  that 
just  compensation  be  made  fqr  private  property  to  be 
taken  or  damaged  by  opening  Main  street,  from  Water 
street,  east  of  the  Vermilion  river,  to  First  street,  west 
of  said  river,  for  the  purpose  of  building  a  bridge  across 
the  river  and  the  valley  adjoining-.  The  land  4esired  for 
a  rig-ht  of  waj^  for  the  bridge  consisted  of  two  pieces  of 
land,  each  thirty-three  feet  wide.  The  one  belonged  to 
the  appellant  coal  company  in  fee  simple,  was  10.92  rods 
in  length,  having  the  center  of  the  Vermilion  river  for  its 
western  boundary,  and  contained  iWo  of  an  acre.  The 
other  belonged  to  the  city  of  Streator  in  fee  simple,  was 
83.48  rods  in  leng-th  and  abutted  on  the  first  piece  in  the 
center  of  the  river,  but  one  Thomas  Newell  had  a  lease 
on  said  last  named  piece,  expiring  March  1,  1898,  which 
lease  had  been  assigned  to  one  Fred  W.  Eades,  both  of 
whom  were  made  parties.  The  defendants  demurred  to 
the  petition,  which  demurrer  was  overruled,  and  they 
elected  to  abide  by  their  demurrer.  A  trial  was  had  be- 
fore a  jury,  who  fixed  the  coal  company's  damages  at  five 
dollars,  and  Newel Ts  and  Eades'  damages  at  one  dollar 
each.  Judgment  was  entered  on  the  verdict,  and  all  the 
defendants  have  appealed. 
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No  complaint  is  made  as  to  the  amount  of  the  damages 
awarded  by  the  jury,  and  as  all  the  interest  of  Newell 
and  Eades  in  any  of  the  lands  has  now  expired  by  efflux 
of  time,  it  being  a  mere  lease  of  land  owned  by  the  city 
in  fee,  and  as  the  jury^fixed  their  damages  at  only  one 
dollar  each,  the  maxim  de  minimis  non  curat  lex  may  well 
be  applied,  so  far  as  they  are  concerned.  McNutt  v.  Dickson^ 
42  111.  499. 

The  coal  company  contends  the  petition  was  not  suf- 
ficient, as  no  ordinance  for  the  construction  of  the  bridge 
was  appended  to  it,  the  petition  merely  reciting  the  ordi- 
nance providing  for  the  condemnation  of  the  right  of  way 
for  the  bridge.  The  ordinance  provided  that  the  cost  of 
the  improvement  was  to  be  paid  for  by  general  taxation. 
In  such  case,  no  further  description  of  the  nature  and 
character  of  the  improvement  is  required.  There  are  no 
costs  to  estimate  and  no  assessments  to  levy.  Washington 
Ice  Co,  V.  City  of  Chicago,  147  111.  327. 

It  is  further  contended  that  the  city  had  no  power 
to  condemn  any  lands  not  within  the  corporate  limits. 
Without  determining  this  question,  or  the  further  ques- 
tion whether  it  appears  from  this  record  that  any  lands 
sought  to  be  condemned  are  without  the  city  limits,  it 
will  be  sufficient  to  observe  that  the  lands  claimed  to  be 
without  the  corporate  limits  of  the  city  of  Streator  are 
not  the  lands  of  the  coal  company,  but  are  the  lands  be- 
longing to  the  city,  and  all  that  it  sought  to  condemn 
was  the  value  of  the  then  unexpired,  but  now  expired, 
leasehold  interest  of  Newell  and  Eades  therein. 

Other  errors  have  been  assigned,  but  they  are  not  of 
sufficient  importance  to  reverse  the  judgment. 

The  judgment  of  the  county  court  is  affirmed. 

Judgment  ajftrmed. 
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John  P.  Ransdell, 

V. 

Louisa  Boston  et  al 

Opinion  filed  April  $1, 1898. 

1.  Evidence— paro2  proof  of  testator's  declarations  inadmissible.  In 
construing  wills,  parol  testimony  is  competent  to  prov^the  circum- 
stances surrounding  the  testator,  the  condition  of  his  property, 
his  relations  to  his  family,  etc.,  but  not  to  prove  his  declarations 
before  or  after  executing  the  will. 

2.  Wills— to/ien  condition  regarding  divorce  is  not  void^  as  against  pub- 
lic policy,  A  condition  in  a  will  whereby  the  life  estate  given  the 
testator's  son  is  to  be  enlarged  to  a  fee  in  case  he  should  become 
divorced  from  his  then  wife,  will  not  be  held  void,  as  against  pub- 
lic policy  and  good  morals,  where  for  several  years  prior  to  the 
execution  of  the  will  the  son  and  his  wife  had  lived  apart  while 
divorce  proceedings  were  pending  between  them. 

3.  SAME—condition  precedent  is  operative^  if  broken,  though  void,  A 
condition  in  a  will  whereby  the  life  estate  given  the  testator's  son 
is  to  be  enlarged  to  a  fee  in  case  he  should  become  divorced  from 
his  then  wife,  i&  a  condition  precedent,  and,  even  were  it  held  void, 
would,  if  broken,  be  operative  and  prevent  the  fee  from  vesting. 

Writ  of  Error  to  the  Circuit  Court  of  Morgan  county; 
the  Hon.  Cyrus  Epler,  Judge,  presiding. 

Plaintiff  in  error  filed  his  bill  in  the  court  below  to 
set  aside  certain  conditions  in  the  last  will  of  his  father, 
Eli  C.  Ransdell.  The  facts  alleged  in  the  bill  material  to 
a  decision  of  the  case  are  as  follows:  Eli  C.  Ransdell  died 
testate  August  28, 1880,  leaving  him  surviving  Ann  Rans- 
dell, his  widow,  plaintiff  in  error,  John  P.  Ransdell,  his 
son,  and  Louisa  Boston,  his  daughter,  the  latter  having 
a  son,  William  Boston,  and  a  daughter,  Olga  May  Robin- 
son. On  July  10  prior  to  his  death  he  executed  in  due 
form  of  law  his  last  will  and  testament,  which  was  duly 
admitted  to  probate.  By  the  first  clause  of  that  will  he 
directed  the  payment  of  all  his  just  debts.  By  the  sec- 
ond he  gave  to  his  wife  lot  161,  in  Jacksonville,  Illinois, 
for  life,  and  at  her  death  to  be  disposed  of  as  afterwards 
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stated;  and  also  certain  personal  property  to  be  owned 
by  her  absolutely.  By  the  third  he  gave  the  daughter, 
Louisa,  eighty  acres  of  land  in  Morgan  county  for  life, 
and  at  her  death  to  go  to  her  children  in  equal  parts;  also 
the  benefit  of  $1000  for  her  life,  the  same  to  go  to  her  chil- 
dren at  her  death,  in  equal  parts.  The  fourth  and  fifth 
clauses,  being  those  upon  which  the  bill  is  based,  are  as 
follows: 

^'Fourthly — I  give,  devise  and  bequeath  to  my  execu- 
tors, as  trustees,  as  hereinafter  stated,  the  west  half  of 
the  south-west  quarter  of  section  number  twenty-nine 
(29),  the  east  half  of  the  east  half  of  south-east  quarter 
of  section  number  thirty  (30),  and  the  west  half  of  the 
east  half  of  the  south-east  quarter  of  section  number 
thirty-one  (31),  all  in  township  fifteen  (15),  north,  and 
range  nine  (9),  in  Morgan  county,  111.,  being  one  hundred 
and  sixty  (160)  acres,  in  trust,  however,  to  permit  my  son, 
John  P.  Ransdell,  to  take  and  apply  the  rents,  issues  and 
profits  of  the  same,  or  to  use  and  occupy  the  same  with- 
out rent,  if  he  shall  so  elect,  until  such  time  as  he,  the 
said  John  P.  Ransdell,  shall  become  sole  and  unmarried, 
and  upon  the  happening  of  that  event  my  said  executors, 
or  the  survivor  of  them,  trustees  as  aforesaid,  shall  re- 
lease and  convey  the  title  to  said  lands  to  the  said  John 
P.  Ransdell  in  fee;  but  if  the  said  John  P.  Ransdell  shall 
die  never  having  had  the  bonds  of  matrimony  dissolved 
between  him  and  Julia  Ransdell,  his  present  wife,  and  he 
shall  die  childless,  then  said  lands  so  bequeathed  in  trust, 
as  last  aforesaid,  shall  be  held  in  trust  for  the  other 
devisees  under  this  will;  but  if  the  said  John  P.  Ransdell 
shall  die  having  issue,  the  said  real  estate  last  aforesaid 
shall  belong  to  said  issue  in  equal  parts,  excluding  the 
said  Julia  E.  Ransdell  from  any  and  all  interest  whatever 
in  the  same.  I  enjoin  upon  my  son,  John,  as  a  duty,  that 
he  furnish  his  mother  the  necessary  fire-wood,  and  such 
articles  from  the  farm  as  she  may  need,  and  that  he  care- 
fully look  after  her  affairs  so  long  as  she  may  live. 
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''Fifth — All  and  singular  the  remainder  of  my  said  real 
and  personal  estate  I  will  and  bequeath  to  my  executor, 
William  Ransdell,  in  trust,  however,  for  the  following 
purposes,  to- wit:  to  have,  hold  and  manage  and  control 
the  same  for  the  use  and  benefit  of  my  wife,  Ann  Rans- 
dell, so  long  as  she  shall  live.  Said  trustee  shall  collect 
the  interest  annually  on  the  moneys  invested,  and  pay 
over  the  same,  less  the  necessary  costs  and  expenses  of 
managing  the  same;  and  the  rents  and  profits  of  all  my 
real  estate  not  specifically  devised  shall  be  paid  over  to 
her,  or  for  her  use,  during  her  natural  life.  At  the  death 
of  my  wife,  Ann  Ransdell,  the  principal  of  the  fund  so  di- 
rected to  be  put  at  interest  for  her  benefit  during  her  life, 
and  all  the  real  estate  devised  to  her  for  life  and  in  trust 
for  her  benefit  during  life,  shall  be  held  by  my  surviving 
executor  in  trust  for  the  use  and  benefit  of  the  said  John 
P.  Ransdell  and  Louisa  E.  Boston,  in  equal  parts,  so  that 
they  shall  share  equally  in  the  rents,  issues  and  profits 
of  the  same  during  life.  If  the  said  John  P.  Ransdell 
shall  during  his  life  be  legally  absolved  from  the  bonds 
of  matrimony  whereby  he  is  now  joined  in  wedlock  to 
Julia  Ransdell,  then  upon  the  happening  of  such  event, 
but  not  before  the  death  of  Ann  Ransdell,  as  aforesaid, 
the  one-half  of  the  residue  of  my  estate  hereinbefore  de- 
vised to  my  wife  for  her  life  or  in  trust  for  her  for  life, 
shall  immediately  vest  in  the  said  John  P.  Ransdell  abso- 
lutely. If  the  said  bonds  of  matrimony  shall  be  dissolved 
between  the  said  John  P.  Ransdell  and  Julia  Ransdell 
during  the  life  of  Ann  Ransdell,  said  dissolution  is  not 
to  affect,  in  any  way,  the  devise  for  life  to  my  wife,  Ann 
Ransdell.  If  the  said  John  P.  Ransdell  shall  not  be  dis- 
solved from  the  bonds  of  matrimony,  but  remain  bound 
in  wedlock  to  his  now  wife  at  the  time  of  his  death,  then 
the  one-half  of  said  residue  of  my  estate,  at  the  death  of 
my  wife,  Ann  Ransdell,  shall  go  to  and  vest  in  his,  the 
said  John  P.  Ransdell's,  issue,  if  any  such  there  be,  to  the 
exclusion  of  the  said  Julia  E.  Ransdell,  his  present  wife. 
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If  the  said  John  P.  Ransdell  shall  die  without  issue,  then 
the  said  one-half  of  said  residue  of  my  estate,  after  the 
death  of  my  wife,  Ann  Ransdell,  shall  be  held  by  the  said 
William  Ransdell,  my  surviving'  executor,  to  and  for  the 
use  of  the  said  Louisa  E.  Boston  during  her  natural  life, 
and  after  death  to  her  children,  in  equal  parts,  and  the 
other  or  remaining  half  of  the  residue  of  my  said  estate, 
after  the  death  of  my  said  wife,  Ann. Ransdell,  shall  be 
held  by  my  said  surviving  executor  for  the  use  of  the  said 
Louisa  E.  Boston,  with  the  right  for  her  to  receive,  use 
and  apply  the  annual  income  arising  from  the  same  for 
and  during  her  life.  At  her  death  the  same  shall  vest  in 
the  children  of  her,  the  said  Louisa  E.  Boston,  in  fee,  in 
equal  parts." 

The  sixth  clause  empowered  his  executors  named  to 
make,  execute  and  deliver  any  and  all  deeds  necessary 
to  be  executed  in  order  ^o  carry  into  complete  effect  all 
the  provisions  of  the  will,  and  by  the  seventh  he  nomi- 
nated his  brother,  William  Ransdell,  and  his  wife,  Ann 
Ransdell,  to  be  his  executors. 

It  is  alleged  in  the  bill  that  the  testator  was  unduly 
prejudiced  against  the  wife  of  complainant,  Julia  E.  Rans- 
dell, and  was  desirous  that  he  should  procure  a  divorce 
from  her,  and  being  so  influenced,  provided  in  the  fourth 
clause  of  his  will  that  complainant  should  have  the  occu- 
pancy, use,  rents  and  profits  of  one  hundred  and  sixty 
acres  of  land  for  life  or  until  the  dissolution  of  said  mar- 
riage relation  between  himself  and  his  wife,  when  said 
lands  should  be  by  the  executors  conveyed  to  him  in  fee; 
but  if  he  should  die  without  issue,  never  having  had  said 
marital  relations  dissolved,  then  the  land  should  descend 
to  his  sister,  and  at  her  death  to  her  children.  B^r  an 
amendment  to  the  bill  it  was  further  alleged:  "That  said 
testator,  by  the  fifth  clause  of  the  said  will,  also  devised 
and  bequeathed  to  your  orator  one-half  of  certain  moneys 
and  land,  at  the  expiration  of  the  life  estate  of  his  widow, 
Ann  Ransdell,  to  be  owned  and  enjoyed  absolutely  and 
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in  fee  simple,  conditioned  upon  the  dissolution  of  the  mar- 
riage relation  existing  between  your  orator  and  the  said 
Julia  B.  Ransdell;  but  if  said  marriage  relation  should 
not  be  dissolved,  then  your  orator  should  only  have  the 
use  and  income  of  the  same  for  life,  and  at  your  orator's 
death,  in  default  of  issue,  the  same  should  descend  to 
your  orator's  sister,  Louisa  Boston,  and  at  her  death  to 
her  two  children."  It  is  then  alleged  in  the  bill  that  the 
provisions  in  said  fourth  and  fifth  clauses,  being  intended 
by  the  testator  to  induce  the  complainant  to  secure  a 
divorce  from  his  wife,  are  void  in  law,  being  contrary  to 
good  morals  and  public  policy,  and,  as  such,  should  be  so 
held  and  decreed.  It  then  sets  out  that  Louisa  Boston 
is  the  mother  of  the  two  children  named,  who  are  tenants 
in  fee  as  remainder-men  under  the  provisions  of  the  will, 
in  the  event  complainant  should  die  without  issue,  not 
having  been  divorced  from  Julia  E.  Ransdell;  that  com- 
plainant is  not  the  father  of  any  child  or  children  living, 
or  of  any  which  have  been  bom  since  the  death  of  the 
testator. 

Louisa  Boston,  her  children,  and  the  husband  of  the 
daughter,  Joel  Robinson,  together  with  John  A.  Ayers, 
administrator  de  bonis  non  of  the  .estate  of  the  testator 
with  the  will  annexed,  were  made  parties  defendant.  The 
prayer  is,  that  upon  a  hearing  "the  provisions  of  said 
will  requiring  your  orator  to  procure  a  divorce  from  his 
wife  as  a  condition  precedent  to  the  enjoyment  of  the  fee 
of  the  one  hundred  and  sixty  acres  of  land  be  decreed  to 
be  absolutely  null  and  void,  and  that  the  title  to  said  land 
be  declared  to  be  vested  in  your  orator  in  fee;"  and  by  an 
amendment  to  the  prayer,  that  he  be  decreed  "the  owner 
in  fee  of  the  property  devised  and  bequeathed  to  him  by 
the  fifth  clause  of  said  will,  subject  to  said  widow's  life 
estate,  free  from  the  said  illegal  and  immoral  provision." 
There  is  also  a  prayer  for  general  relief. 

Louisa  Boston,  her  two  children  and  Joel  Robinson 
filed  a  general  demurrer  to  the  bill,  which  was  overruled, 
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and  leave  given  to  answer.  By  their  joint  and  several 
answer  they  admit  the  allegations  of  the  bill  as  to  the 
execution  of  the  will  and  death  of  the  testator;  deny  that 
the  testator  was  unduly  prejudiced  against  Julia  E.  Rans- 
dell, or  that  he  desired  the  complainant  to  procure  a 
divorce  from  her,  or  that  he  intended,  by  the  terms  of  his 
will,  to  induce  the  complainant  to  secure  a  divorce;  deny 
that  the  provisions  of  the  will  are  contrary  to  good  mor- 
als or  public  policy,  but  aver  that  the  same  are  just  and 
in  accordance  with  sound  policy  and  good  morals,  and 
valid  and  binding  upon  the  complainant  and  all  others; 
that  the  claims  of  the  complainant  are  stale,  and  are  and 
should  be  barred  by  lapse  of  time;  that  the  uses  and  pur- 
poses for  which  said  trust  was  created  by  the  will  were 
and  are  lawful,  and  that  said  devise  to  said  trustees  was 
and  is  a  valid  devise,  and  the  court  has  no  authority  to 
divest  said  trustees  of  the  title  so  vested  by  said  devise, 
and  deny  any  and  all  other  matters  not  specifically  ad- 
mitted or  denied. 

To  this  answer  a  general  replication  was  filed  and  the 
cause  referred  to  a  master  to  take  proofs.  Upon  the  com- 
ing in  of  his  report  the  same  was  approved  and  a  decree 
entered  dismissing  the  bill  for  want  of  equity,  and  from 
that  decree  this  writ  of  error  is  prosecuted. 

Lyman  Lacey,  Sr.,  and  William  A.  Crawley,  for 
plaintiff  in  error. 

John  A.  Bellatti,  for  defendants  in  error. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court : 

As  will  be  seen  by  the  foregoing  statement,  the  relief 
prctyed  in  the  bill  is  based  upon  the  allegation  that  the 
condition  named  in  the  fourth  and  fifth  clauses  of  the  will 
of  Eli  C.  Ransdell,  upon  which  the  complainant  should 
become  the  absolute  owner  of  the  property  mentioned,  is 
contrary  to  good  morals,  against  public  policy,  and  there- 
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fore  void.  In  support  of  the  proposition,  the  rule  an- 
nounced in  1  Story's  Eq.  Jur.  sec.  291a,  and  authorities 
there  cited,  2  Redfield  on  Wills,  293,  Conrad  v.  Lotvry,  33 
Mich.  78,  and  Pomeroy's  Eq.  Jur.  sec.  933,  note  1,  is  relied 
upon.  The  language  of  Judge  Story  is  (having  spoken 
of  the  law  as  to  devises  and  bequests  in  restraint  of 
marriage):  "So,  also,  conditions  annexed  to  a  gift  the 
tendency  of  which  is  to  induce  husband  and  wife  to  live 
separate  or  be  divorced,  are,  upon  grounds  of  public 
policy  and  public  morals,  held  void."  But  he  says  (sec. 
291  e):  "This  whole  subject,  as  to  what  conditions  in  re- 
straint of  marriage  shall  be  regarded  merely  in  terrorem 
and  so  void,  and  what  ones  are  valid,  is  certainly,  both 
in  England  and  in  this  country,  involved  in  great  uncer- 
tainty and  confusion."  And  in  section  291  ci:  'The  ques- 
tion as  to  what  conditions  affecting  marriage  are  valid 
must  depend  upon  the  circumstances  of  each  particular 
case,  and  will  be  very  materially  affected  by  the  consid- 
eration how  far  the  condition  was  one  fairly  applicable 
to  the  relation  of  the  parties  and  the  peculiar  views  and 
situation  of  the  donor  and  donee." 

While  it  must  be  admitted  that  the  language  of  the 
testator  used  in  these  clauses  of  his  will  impresses  one 
with  the  belief  that  he  desired  his  son  to  obtain  a  divorce 
from  his  wife,  and  that  he  conditioned  his  gift  to  him 
with  a  view  to  encourage  that  result,  there  are  certain 
facts  and  circumstances  which  go  far  to  sustain  the  view 
that  his  purpose  was  simply  to  secure  the  gift  to  his  son 
in  the  manner  which,  in  his  judgment,  would  render  it  of 
the  greatest  benefit  to  him  in  view  of  the  relations  then 
existing  between  him  and  his  wife.  They  had  for  several 
years  prior  to  the  execution  of  the  will  been  separated. 
A  divorce  suit  between  them  had  then  been  pending  for 
more  than  two  years,  in  which  they  each  alleged  statu- 
tory grounds  against  the  other  for  divorce,  and  they  con- 
tinued such  divorce  proceedings  and  lived  separate  and 
apart  from  each  other  for  many  years  after  the  death  of 
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the  testator.  Certainly,  it  cannot  be  said  that  the  con- 
dition tended  to  encourage  either  the  separation  or  the 
bring-ing"  of  a  divorce  suit,  both  having  taken  place  long 
prior  to  the  execution  of  the  will.  We  do  not  regard 
as  competent  the  extrinsic  evidence  of  the  declaration  of 
the  testator,  made  some  two  years  prior  to  the  execution 
of  the  will,  to  the  effect  that  he  thought  as  the  son  and 
his  wife  had  separated  they  had  better  remain  so,  and  if 
they  lived  together  he  would  disinherit  the  son,  and  that 
he  could  not  do  much  for  the  son  while  he  lived  with 
his  wife.  The  general  rule  is,  that  in  the  construction  of 
wills  parol  testimony  is  competent  to  prove  the  circum- 
stances of  the  testator  at  the  time,  the  condition  of  his 
property,  his  relations  to  his  family,  etc.,  but  never  to 
prove  his  declarations  prior  to  or  after  the  execution  of 
the  instrument.  The  testimony,  however,  was  of  no  con- 
trolling importance.  He  did  not  disinherit  his  son  upon 
condition  that  he  should  live  with  his  wife  or  should  ob- 
tain a  (divorce  from  her.  He  simply  made  one  provision 
for  himSm  case  they  were  not  divorced,  and  another  if 
they  were> 

While  it  is  of  the  first  importance  to  society  that 
contract  and  testamentary  gifts  which  are  calculated  to 
prevent  lawful  marriages  or  to  bring  about  the  separa- 
tion or  divorcement  of  husbands  and  wives  should  not 
be  upheld,  it  is  no  less  important  that  persons  of  sound 
mind  and  memory,  free  from  restraint  and  undue  influ- 
ence, should  be  allowed  to  dispose  of  their  property  by 
will,  with  such  limitations  and  conditions  as  they  believe 
for  the  best  interest  of  their  donees.  On  the  whole  case, 
we  are  inclined  to  the  view  that  the  condition  in  this 
will  should  not  be  held  as  contrary  to  public  policy  and 
void.  This  view  is  in  harmony  with  the  cases  of  Cooper 
V.  Eemsen,  5  Johns.  Ch.  159,  Borji  v.  Horstman,  80  Cal.  452, 
and  Thayer  v.  S2)ear,SS  Vt.  327.  It  is  true  that  the  force 
of  the  reasoning  in  these  cases  is  somewhat  weakened, 
as  applied  to  this  case,  by  the  fact  that  there  the  gift 
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was  to  daughters,  whereas  here  it  is  to  a  son;  but  the 
principle  involved  is  the  same.  - 

We  do  not,  however,  consider  the  foregoing  conclusion 
as  essential  to  an  affirmance  of  the  decree  below,  for  the 
reason  that,  even  if  the  condition  should  be  held  void, 
complainant  is  not  entitled  to  the  relief  prayed,  on  the 
facts  alleged  in  his  bill  and  the  proof  made  upon  the 
hearing.  It  is  said  by  Pomeroy  in  his  Equity  Jurispru- 
dence (vol.  2,  sec.  9336):  "It  is  ordinarily  said  that  all 
conditions  annexed  to  gifts  which  prohibit  marriage  gen- 
erally and  absolutely  are  void  and  inoperative.  This, 
however,  is  a  very  inaccurate  mode  of  statement,  since 
a  condition  precedent  annexed  to  a  devise  of  land,  even 
if  in  complete  restraint,  will,  if  broken,  be  operative  and 
prevent  the  devise  from  taking  effect."  And  in  iiote  1  to 
the  same  section  the  rule  is  thus  stated:  "In  devises  and 
other  gifts  of  real  estate,  courts  of  equity  will  follow  the 
rules  of  the  common  law  concerning  the  operation  of  con- 
ditions generally,  and  their  effect  upon  the  vesting  and 
divesting  of  estates.  In  gifts  of  real  estate,  therefore, 
when  a  condition  in  restraint  of  marriage  is  precedent 
and  is  broken,  it  prevents  the  estate  from  vesting  at  all, 
whether  the  restraint  be  absolute  gr  partial  and  whether 
there  be  a  gift  over  or  not.  When  the  condition  is  sub- 
sequent and  void  it  is  entirely  inoperative,  and  the  donee 
retains  the  property  unaffected  by  its  breach." 

We  do  not  understand  counsel  for  plaintiff  in  error 
to  question  the  correctness  of  the  rule  thus  stated.  It  is 
contended,  however,  that  the  condition  here  is  subsequent, 
and  not  precedent.  This  position  is  clearly  untenable. 
By  the  express  language  of  the  will  the  absolute  owner- 
ship of  the  property  was  onl}''  to  vest  in  the  donee  upon 
performance  of  the  condition.  In  other  words,  by  its  ex- 
press terms  it  is  a  condition  precedent  and  the  bill  desig- 
nates it  as  "a  condition  precedent."  An  attempt  is  made 
to  construe  it  into  a  condition  subsequent,  upon  the  theory 
that  the 'trust  created  in  the  executors  is  a  mere  naked 
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or  passive  trust,  and  therefore,  the  condition  being  void, 
the  title  passed  immediately  to  plaintiff  in  error,  under 
section  3,  chapter  30,  of  our  statute  entitled  "Convey- 
ances," and  that  the  limitation  over,  in  case  he  died  child- 
less, to  "the  other  devisees  under  the  will,"  is  void  for 
uncertainty.  It  is  clear  that  the  trust  is  not  a  naked  one. 
{Kirkland  v.  Cox,  94  111.  400;  Perry  on  Trusts,  sec.  200;  Hill 
on  Trustees, — 4th  Am.  ed.— 376.)  We  are  unable  to  see 
upon  what  reasonable  grounds  it  can  be  said  the  devise 
over  is  uncertain.  It  seems  clear  that  even  if  the  condi- 
tion named  in  the  fourth  clause  should  be  held  void,  the 
title  in  fee  to  the  lands  therein  described  could  not  vest 
in  plaintiff  in  error,  the  condition  beings  precedent  to  the 
vesting"  of  such  title  and  the  devise  being  of  realty. 

The  same  is  true  as  to  any  real  estate  devised  by  the 
fifth  clause.  But  it  is  insisted  that  as  to  any  personalty 
disposed  of  by  that  clause  (the  condition  being  void)  the 
ownership  in  plaintiff  in  error  would  become  absolute, 
whether  the  condition  was  precedent  or  subsequent.  It 
is  true  the  distinction  between  bequests  of  realty  and  per- 
sonalty insisted  upon  exists;  but  we  are  unable  to  agree 
with  counsel  that  such  distinction  can  be  availed  of  by 
the  complainant  below  upon  the  allegations  of  his  bill  and 
the  proof  made  in  support  thereof.  In  the  first  place,  in 
no  event  can  he  have  any  right  or  title  to  the  property, 
personal  or  real,  mentioned  in  the  fifth  clause  until  the 
death  of  his  mother,  Ann  Ransdell.  She  is  still  living, 
and,  of  course,  his  death  may  occur  prior  to  hers,  and 
therefore  his  present  interest  is,  at  most,  a  mere  expec- 
tancy. But  aside  from  this  consideration,  the  allegations 
of  the  bill  are  entirely  too  vague  and  indefinite  to  sup- 
port a  decree  vesting  any  title,  present  or  future,  in  per- 
sonal property  devised  by  the  will,  and  certainly  there  is 
no  proof  in  the  record  to  authorize  such  a  decree. 

We  think  the  circuit  court  properly  dismissed  the  bill 

at  complainant's  costs,  for  want  of  equity,  and  its  decree 

will  accordingly  be  affirmed.  '     ^         .  ^        , 

^  -^  Decree  ajjirmed. 
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Michael  Kinney,  Exr. 

V, 

Hakdin  G.  Keplinger,  Adrar. 
Opinion  filed  April  SI,  1898, 

1.  Wills — testator  may  name  successor  to  his  executor,  A  testator 
may  appoint  one  person  as  executor  and  name  another  to  act  as 
executor  in  the  event  of  the  former's  death,  and  to  discharge  such 
duties  as  were  left  unperformed;  and  upon  appointment  by  the 
court  such  successor  possesses  the  powers  of  an  executor,  and  not 
merely  those  of  an  administrator  debonis  non, 

2.  Same — will  consti-ued  as  intending  appointment  of  successor  to  ex- 
ecutrix, A  clause  in  a  will  whereby  the  testator  appoints  his  wife 
executrix  and  names  another  person  to  act  as  executor  in  case  of 
the  wife's  death  or  disability,  with  power  to  "make  distribution, 
according  to  the  provisions  of  the  will,"  as  soon  as  possible  after 
the  wife's  death,  will  be  construed  as  intending  such  person  to  suc- 
ceed the  wife  as  executor  at  her  death,  particularly  where  the 
distribution  could  not  take  place  until  the  life  estate  terminated. 

3.  Executors  and  administrators — succeeding  execiUor  entitled 
to  testator's  assets.  A  person  named  by  a  testator  as  successor  to  his 
executrix  is  properly  commissioned  by  the  court  as  executor  upon 
the  death  of  his  predecessor,  if  the  testator's  estate  has  not  been 
fully  administered,  and  he  is  entitled  to  possession  of  the  assets, 
including  those  in  the  hands  of  the  executrix  at  her  death. 

4.  Same — administrator  of  deceased  executrix  not  entitled  to  administer 
her  testator's  estate.  The  administrator  of  a  deceased  executrix  is  not 
entitled  to  possession  of  the  unad ministered  assets  of  her  testator's 
estate,  but  the  same  must  be  administered  by  the  party  nominated 
by  the  will  and  commissioned  by  the  court  to  succeed  such  execu- 
trix upon  her  death. 

Kinney  v.  Keplinger,  71  111.  App.  334,  reversed. 

Appeal,  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Morgan  county;  the  Hon.  Cyrus  Epler,  Judge, 
presiding. 

Owen  P.  Thompson,  and  Morrison  &  Worthington, 
for  appellant. 

Edward  P.  Kirby,  for  appellee. 
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Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

This  was  a  petition  filed  in  the  county  court  of  Morgan 
county  by  the  appellant,  as  executor  of  the  last  will  and 
testament  of  William  C.  Clark,  deceased,  in  which  it  was 
represented  to  the  court  that  one  Hardin  G.  Keplinger 
had  in  his  possession  and  under  his  control  certain  goods, 
chattels,  moneys,  books  of  account,  mortgages  and  other 
evidences  of  indebtedness  which  were  the  property  of  the 
estate  of  the  said  William  C.  Clark.  The  petition  further 
alleged  that  one  Sarah  Clark,  lately  deceased,  was  the 
predecessor  of  the  petitioner  as  executrix  of  the  said  will 
of  the  said  William  C.  Clark,  deceased,  and  that  as  such 
executrix  she  had  in  her  possession  the  said  goods,  chat- 
tels, moneys,  notes,  effects,  etc.,  sought  to  be  recovered; 
that  said  H.  G.  Keplinger  was  appointed  administrator 
of  the  estate  of  the  said  Sarah  Clark,  and  thus  came  into 
possession  of  the  said  goods,  chattels,  notes,  effects,  etc., 
and  refused  to  deliver  the  same  into  the  possession  of 
the  petitioner,  and  that  it  was  necessary  petitioner  should 
have  possession  and  control  thereof  in  order  that  the 
said  estate  of  the  said  William  C.  Clark  should  be  fully 
administered  upon,  certain  legacies  provided  by  the  will 
paid,  and  the  remainder  distributed  in  accordance  with 
the  desire  of  the  said  testator,  as  expressed  in  said  will. 

Said  Keplinger  filed  an  answer  to  the  petition,  which 
presented,  as  grounds  of  defense,  (1)  that  said  Keplinger 
had  no  notes,  accounts,  moneys,  effects,  etc.,  in  his  hands 
which  belonged  to  the  estate  of  the  said  William  C.  Clark, 
but  that  the  notes,  mortgages,  moneys,  etc.,  referred  to 
in  the  petition  were  the  property  of  the  said  deceased, 
Sarah  Clark,  his  intestate;  and  (2)  that  the  said  Michael 
Kinney  was  in  fact  administrator  de  bonis  non  of  the  estate 
of  said  William  C.  Clark  with  the  will  annexed,  and  that 
he  had  no  legal  right  or  authority  to  call  upon  the  defend- 
ant in  the  petition  for  an  accounting  as  to  any  goods, 
chattels,  moneys,  mortgages,  effects,  etc.,  which  came  into 
the  hands  of  the  said  Sarah  Clark  as  executrix  of  the 
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estate  of  the  said  William  C.  Clark  and  were  by  her  ad- 
ministered upon,  converted  or  wasted  during  her  lifetime, 
and  that  as  to  such  matters  the  estate  of  the  said  Sarah 
Clark  was  answerable  only  to  the  heirs,  legatees  or  dis- 
tributees of  the  said  William  C.  Clark,  deceased. 

The  issues  raised  by  the  petition  and  the  answer  were 
submitted  to  the  court  upon  oral  and  documentary  tes- 
timony, and  the  court  adjudged  that  the  prayer  of  the 
petition  be  denied,  and  the  petition  was  dismissed.  This 
judgment  of  the  probate  court  was  afSrmed  in  the  circuit 
court  on  appeal,  and  in  the  Appellate  Court  for  the  Third 
District  on  a  further  appeal  froni  the  judgment  of  the  cir- 
cuit court.  This  is  an  appeal  to  reverse  the  judgment  of 
the  Appellate  Court. 

It  appeared  from  the  evidence*  said  William  C.  Clark 
left  a  last  will  and  testament,  as  follows: 

"I,  William  C.  Clark,  of  the  county  of  Morgan  and 
State  of  Illinois,  being  of  the  age  of  sixty-three  years 
and  being  of  sound  mind  and  memory,  do  make,  publish 
and  declare  this  my  last  will  and  testament,  hereby  re- 
voking all  former  wills  by  me  made,  in  the  manner  fol- 
lowing, that  is  to  say:  that  after  the  payment  of  all  my 
just  debts  and  funeral  expenses  I  give  and  bequeath  to 
m}'^  beloved  wife,  Sarah  Clark,  all  of  my  real  estate,  per- 
sonal property,  moneys,  goods,  chattels  and  effects  of 
any  and  every  nature  whatever,  to  her  sole  use  and  bene- 
fit her  lifetime;  that  after  the  death  of  my  beloved  wife, 
Sarah  Clark,  that  whatever  remains  of  my  propert}^  I 
will  that  it  be  divided  as  hereinafter  mentioned. 

"I  will  and  bequeath  to  Mrs.  Lydia  Thomas,  wife  of 
J.  W.  Thomas,  my  wife's  sister,  $1000,  and  to  have  no 
more  of  my  property. 

"I  will  and  bequeath  to  Mrs.  Ada  Jasper,  wife  of  Wil- 
liam Jasper,  $1000. 

"I  will  and  bequeath  to  my  sister  Mrs.  Ruth  Potts 
$1000,  to  have  and  use  her  lifetime,  and  at  her  death  to 
go  to  Elizabeth  A.  Shawen. 
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"I  will  and  bequeath  to  Elizabeth  A.  Shawen  $1000, 
wife  of  Carroll  Shawen. 

"I  will  and  bequeath  to  Kitty  W.  Shawen,  Rovenia  M. 
Shawen,  RUth  M.  Shawen,  John  E.  Shawen,  William  L. 
Shawen,  $1000,  each  children  of  Elizabeth  and  Carroll 
Shawen. 

"I  will  and  bequeath  Geneva  A.  Belle,  the  criRple, 
$1000,  and  also  to  her  sister,  Emma  E.  Belle,  $500,  chil- 
dren of  John  and  Ruth  A.  Belle,  daughters  of  Hanna  Na- 
tion, and  they  are  not  to  have  any  more  of  my  estate 
whatever. 

"I  will  and  bequeath  to  Johp  Clark,  Laura  Clark  and 
Ida  Clarfe,  children  of  Stephen  Clark,  $100  each. 

"I  will  and  bequeath  to  William  Clark,  son  of  Stephen 
S.  Clark,  William  Groves  Clark,  son  of  Abner  Clark,  Mar- 
tin Clark  and  William  J.  Clark,  $100  each,  and  they  are 
not  to  have  anything  more  out  of  my  estate  whatever. 

"I  will  and  bequeath  to  John  H.  Nation  $100,  son  of  my 
sister  Hanna,  and  to  get  nothing  more  out  of  my  estate. 

"I  will  and  bequeath  to  Hanna  M.  Baker,  Sarah  M. 
Louthen,  Rosetta  M.  Adams,  Samuel  J.  Myers,  Emma  C. 
Oswalt,  children  of  my  sister  formerly  Mrs.  Ruth  Myers, 
$100  each. 

"I  will  and  bequeath  to  Margaret  E.  Dunlap,  Mary  I. 
Dunlap,  children  of  Mary  E.  Dunlap,  grandchildren  of 
my  sister  formerly  Mrs.  Ruth  Myers,  $100  each. 

"I  will  that  the  residue  of  my  estate,  if  there  be  any 
left,  that  it  be  divided  according  to  the  statute  of  the 
State  of  Illinois  amongst  all  my  heirs  except  those  above 
named  that  I  have  excluded. 

"I  hereby  appoint  my  wife,  Sarah  Clark,  executrix  of 
my  last  will  and  testament,  and  that  she  shall  not  be  re- 
quired to  give  bond,  and  in  case  of  her  death  or  inability 
to  act  I  hereby  appoint  Michael  Kinney  executrix  of  my 
last  will  and  testament,  and  if  he  is  unable  to  act  that 
he  may  appoint  some  suitable  person  in  his  place;  and 
said  executrix  may  dispose  of  my  real  and  personal  prop- 
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erty  to  the  best  advantage,  as  he  sees  fit,  and  make  dis- 
tribution according  to  the  provisions  of  the  will  and 
testament  after  the  death  of  my  wife,  Sarah  Clark,  as 
soon  as  possible." 

He  died  July  13,  1882.  Letters  testamentary  were  is- 
sued to  Sarah  Clark,  his  widow,  on  the  22d  day  of  July, 
1882,  and  as  executrix  she  came  into  possession  of  a  val- 
uable farm  and  notes  and  chattels  to  the  amount  of 
$28,854.40,  the  property  of  the  said  deceased  during  his 
lifetime.  She  survived  until  the  13th  day  of  April,  1896, 
and  upon  her  death  the  county  court  of  Morgan  county 
appointed  the  said  appellant,  Kinney,  executor  of  said 
last  will  and  testament  of  said  William  C.  Clark,  de- 
ceased, and  appointed  appellee,  Keplinger,  administrator 
of  her  estate. 

While  she  was  acting  as  executrix  of  the  estate  of . 
her  husband,  the  said  Sarah  Clark  paid  all  claims  and 
demands  against  the  estate,  enjoyed  the  rents  and  profits 
of  the  land,  collected  the  interest  and  principal  of  the 
debts  due  to  the  deceased,  re-loaned  the  money  so  col- 
lected, taking  such  security  as  seemed  to  her  to  be  safe 
and  satisfactory,  appropriating  to  her  own  use  and  ben- 
efit such  portion  of  the  personal  assets  in  her  hands  as 
executrix  as  to  her  seemed  proper,  such  being,  as  she 
claimed,  her  right  under  the  provisions  of  the  will.  On  the 
7th  day  of  June,  1892,  she  filed  in  the  said  probate  court 
a  report  of  her  acts  and  doings  from  the  date  of  the  death 
of  her  said  husband,  in  which  report  she  stated  she  de- 
sired it  to  be  accepted  in  the  place  and  stead  of  all  other 
reports  by  her  formerly  made.  In  this  report  it  was 
stated  that  said  executrix  had  in  her  hands  a  balance  of 
the  personal  estate  of  the  said  William  C.  Clark  amount- 
ing in  the  aggregate  to  the  sum  of  ^24,252.17,  and  that 
said  balance  consisted  of  certain  notes,  an  itemized  list 
thereof,  showing  the  names  of  the  makers  of  the  notes 
and  the  amounts  thereof,  being  incorporated  in  the  re- 
port.    The  evidence  tended  to  show  that  the  said  Sarah 
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Clark,  at  the  time  of  her  death,  had  in  her  possession  a 
number  of  the  siime  notes  described  in  the  list  appear- 
ing" in  the  said  report,  and  that  she  had  a  sum  of  money 
on  deposit  in  a  bank  to  her  credit  as  executrix,  and  that 
such  notes  and  money  came  into  the  possession  of  the 
said  appellee,  Keplinger,  and  were  in  his  possession  at 
the  time  of  the  filing  of  the  petition,  as  administrator  of 
her  estate;  but  the  court  held  that  the  appellant,  Kinney, 
was  to  be  regarded  as  an  administrator  de  bonis  non  of 
the  estate  of  the  said  William  C.  Clark,  and  that  his  pow- 
ers extended  only  to  the  recovery  of  goods,  chattels  and 
effects  of  the  deceased  which  remained  unadministered 
ill  specie^  and  to  debts  due  to  the  said  William  C.  Clark 
during  his  lifetime  and  unpaid,  and  that  he  had  no  power 
to  call  upon  the  administrator  of  the  executrix  of  the 
estate  of  said  William  C.  Clark  to  account  for  any  part 
of  the  estate  except  such  as  was  held  in  specie  and  kind 
by  the  deceased  testator.  Under  such  ruling  the  petition 
was  dismissed.  The  briefs  of  counsel  are  directed  almost 
exclusively  to  the  discussion  of  the  correctness  of  this 
ruling,  and  no  other  question  need  have  our  attention. 

The  county  court,  upon  the  death  of  the  said  Sarah 
Clark,  executrix,  construed  the  will  of  the  said  William 
C.  Clark  to  direct  the  appointment  of  the  appellant,  Kin- 
ney, as  executor  of  the  said  will,  and  we  think  such  the 
correct  construction  of  that  instrument.  The  clause  in 
the  will  which  we  think  should  be  deemed  an  appoint- 
ment of  the  said  Kinney  as  executor  was  inartistically 
drawn,  but  when  the  purpose  and  plan  of  the  testator,  as 
disclosed  by  an  examination  of  the  will  in  all  of  its  parts, 
are  considered  in  connection  with  the  language  of  the 
clause,  it  seems  to  us  beyond  controversy  that  it  was  the 
intention  of  the  testator  that  the  appellant  should  ad- 
minister the  will  as  his  executor  after  the  death  of  his 
wife,  Sarah.  The  plan  of  the  will  is  plain  and  simple.  It 
is,  that  the  debts  of  the  testator  should  be  paid;  that  his 
wife,  Sarah,  should  enjoy  the  use  of  his  real  and  personal 
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property  during  her  natural  life,  and  that  after  her  death 
such  of  his  property  as  remained  should  be  applied  to 
the  payment  of  the  different  legacies  specified  in  the  will, 
and  if,  after  such  legacies  should  be  paid,  there  should 
be  a  surplus  remaining,  it  should  be  distributed  under 
the  rules  of  the  Statute  of  Descent,  except  that  certain 
legal  heirs  designated  in  the  will  should  be  excluded  from 
distribution.  It  was  undoubtedly  the  desire  of  the  testa- 
tor that  his  widow,  Sarah,  should  act  as  his  executrix, 
but  it  is  equally  clear  he  did  not  expect  that  all  of  the 
duties  which  he  required  his  executor  should  perform 
would  or  could  be  performed  by  his  wife,  Sarah,  for  the 
reason  that  he  imposed  duties  upon  his  executor  which 
were  not  to  be  performed  until  after  the  death  of  the  said 
Sarah.  Keeping  this  in  view,  we  may,  without  difficulty, 
arrive  at  a  satisfactory  conclusion  as  to  the  proper  con- 
struction of  that  portion  of  the  will  relating  to  the  desire 
of  the  testator  as  to  whom  the  administration  of  the  will 
should  be  committed,  and  we  find  the  language  employed 
in  the  will  is  consistent  vrith  the  view  that  the  testator 
desired  that  his  wife,  Sarah,  if  alive  at  the  time  of  his 
death,  should  act  as  his  executrix  so  long  as  she  should 
live  and  be  able  to  so  act,  and  upon  the  death  of  said 
Sarah  the  appellant,  Kinney,  should  succeed  his  wife 
as  executor,  and  should,  to  quote  the  words  of  the  will, 
"dispose  of  my  real  and  personal  property  to  the  best 
advantage,  as  he  sees  fit,  and  make  distribution  according 
to  the  provisions  of  the  will  and  testament,"  and,  to  trans- 
pose the  remaining  words  of  the  sentence  of  the  will,  "as 
soon  as  possible  after  the  death  of  my  wife,  Sarah  Clark," 
and  is  inconsistent  with  the  view  the  said  Kinney  should 
act  as  his  executor  only  in  the  event  his  wife  should  not 
be  alive  at  the  time  of  his  death.  The  plan  and  purpose 
of  the  testator  demanded  that  some  one  should  act  as 
executor  after  the  death  of  the  said  Sarah,  and  any  other 
construction  of  the  will  would  defeat  his  intention,  and 
do  violence,  as  we  think,  to  the  meaning  of  the  words 
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employed  to  carry  the  plan  into  execution.  He  selected 
appellant,  Kinney,  to  succeed  his  wife  and  complete  the 
settlement  of  his  affairs. 

It  was  entirely  competent  for  the  said  testator  to 
empower  his  wife,  Sarah,  to  act  as  his  executrix  during 
her  lifetime,  and  to  select  and  name  the  appellant  as 
the  person  to  be  appointed  executor  to  discharge  duties 
which,  under  the  will,  could  not  be  performed  during  the 
lifetime  of  the  executrix.  Speaking  upon  this  subject, 
it  is  said  in  Williams  on  Executors,  (vol.  1,  pp.  288,  289, 
9th  ed.):  "The  appointment  of  an  executor  may  be  either 
absolute  or  qualified.  It  may  be  absolute  when  he  is  con- 
stituted certainly,  immediately  and  without  any  restric- 
tion in  regard  to  the  testator's  effects,  or  limited  in  point 
of  time.  It  may  be  qualified  by  limitations  as  to  the  time 
or  place  wherein  or  the  subject  matter  whereon  the  office 
is  to  be  exercised;  or  the  creation  of  the  office  may  be 
conditional.  It  may  be  qualified  by  limitations  in  point 
of  time,  inasmuch  as  the  time  may  be  limited  when  the 
person  appointed  shall  begin  or  when  he  shall  cease  to 
be  executor.  Thus,  if  one  appoint  a  man  to  be  his  exec- 
utor at  a  certain  time,  as  at  the  expiration  of  five  years 
after  his  death,  or  at  an  uncertain  time,  as  upon  the 
death  or  marriage  of  his  son,  this  is  a  good  appointment. 
Where  the  deceased  appointed  two  executors,  and  in  case 
of  the  death  of  either  of  them  appointed  two  others  to 
be  executors  in  their  stead,  on  the  death  of  the  original 
executor,  who  had  alone  proved  the  will,  the  substituted 
executors  were  admitted  to  the  office.  So  if  a  man  ap- 
points his  son  to  be  executor  when  he  shall  come  of 
full  age,  such  qualified  appointment  is  good,  and  in  the 
meantime  he  has  no  executor.  Again,  the  testator  may 
appoint  the  executor  of  A  to  be  his  executor,  and  then 
if  he  die  before  A  he  has  no  executor  until  A  die.  So  a 
man  may  make  A  and  B  his  executors,  and  appoint  that 
A  shall  not  intermeddle  during  the  life  of  B,  and  by  this 
they  shall  be  executors  successively,  and  not  jointly. 


Digitized  by 


Google 


r 


April,  '98J  Kinney  v,  Keplinger.  457 

Likewise  the  testator  may  appoint  a  person  to  be  his 
executor  for  a  particular  time  or  period  only,  as  during 
five  years  next  after  his  decease,  or  during  the  minority 
of  his  son  or  the  widowhood  of  his  wife,  or  until  the 
death  or  marriage  of  his  son.  In  these  cases,  if  the  tes- 
tator does  not  appoint  a  person  to  act  before  the  period 
limited  for  the  commencement  of  the  of&ce  on  the  one 
band,  or  after  the  period  limited  for  its  expiration  on  the 
other,  the  court  of  probate  may  commit  administration 
to  another  person  until  there  be  an  executor,  or  after  the 
executorship  is  ended."  And  in  Lomax  on  Executors  (vol. 
1,  p.  172,)  it  is  remarked;  "Where  a  testator  appoints  an 
executor,  and  provides  that  in  case  of  his  death  another 
should  be  substituted,  then  on  the  death  of  the  original 
executor,  although  he  has  proved  the  will,  the  executor 
so  substituted  may  be  admitted  to  the  office,  if  it  appear 
to  have  been  the  testator's  intention  that  the  substitu- 
tion should  take  place  on  the  death  of  the  original  ex- 
ecutor, whether  happening  in  the  testator's  lifetime  or 
afterwards." 

Upon  the  same  point  Mr.  Redfield,  in  his  work  on  the 
Law  of  Wills,  (vol.  3,  p.  72,)  says:  "We  have  already  sug- 
gested that  different  executors  may  have  separate  and 
distinct  functions.  Thus,  one  set  of  executors  may  be 
named  and  others  to  succeed  them  in  the  event  of  their 
being  incapacitated  or  unwilling,  for  any  reason,  longer 
to  continue  the  service.  *  *  *  But  two  persons  may 
be  appointed  executors,  with  a  provision  that  one  ^hall 
not  act  during  the  life  of  the  other;  or  one  may  be  ap- 
pointed for  a  d.efinite  period,  or  during  the  minority  of 
the  testator's  son  or  the  widowhood  of  his  wife,  or  until 
the  death  or  marriage  of  his  son.  If  there  is  an  interval 
between  the  termination  of  one  executorship  and  the  be- 
ginning of  another,  administration  with  the  will  annexed 
must  be  given  by  the  probate  court." 

In  Hartnett  v.  Wandell,  60  N.  Y.  346,  the  court  had  oc- 
casion to  consider  this  question  and  expressed  its  con- 
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elusions  in  the  following  language:  *'Executors  may  be 
appointed  with  separate  functions,  or  to  succeed  each 
other  in  the  event  that  those  first  named  shall  die,  become 
incapacitated  or  unwilling  longer  to  serve,  or  two  per- 
sons may  be  appointed  to  act  for  a  definite  period  or  dur- 
ing the  minority,  or  during  the  absence  from  the  country 
of  one  appointed  executor.  (3  Redfield  on  Wills,  53;  Anan. 
Dyer,  4  a;  Carte  v.  Carte,  3  Atk.  174;  Pemberton  v.  Coony, 
Cr.  Eliz.  164;  In  the  goods  of  Wilmot,  2  Robert,  579;  In  re 
goods  ofLangford,  L.  R.  (1  P.  &  D.)  458;  Brightman  v.  Keigh- 
ley,  Cr.  Eliz.  43.)  Different  executors  may  be  appointed 
for  different  States  and  countries.  {Despard  v.  Churchill, 
53  N.  Y.  192.)  These,  and  numerous  other  cases  that  might 
be  cited,  are  only  referred  to  as  showing  the  great  liber- 
ality which  the  courts  have  exercised  in  committing  the 
execution  of  wills  to  those  indicated,  in  any  manner,  by 
the  will  and  in  accordance  with  the  intent  of  the  testa- 
tor, and  so  as  not  to  disappoint  his  wishes,  regardless  of 
technicalities." 

It  was  said  in  In  the  goods  of  Leighton,  1  Hagg.  235,  and 
In  the  goods  of  Johnson,  1  Sw.  &  Tr.  17:  "But  where  a  tes- 
tator appoints  an  executor,  and  provides  that  in  case  of 
his  death  another  should  be  substituted,  on  the  death  of 
the  instituted  executor,  although  he  has  proved  the  will, 
the  substituted  executor  may  be  admitted  to  the  office,  if 
it  appear  to  have  been  the  testator's  intention  that  the 
substitution  should  take  place  on  the  death  of  the  origi- 
nal executor,  whether  happening  in  the  testator's  lifetime 
or  afterwards."  And  the  right  of  a  testator  to  appoint 
executors,  the  one  to  succeed  the  other,  is  also  affirmed 
in  Roanoke  Navigation  Co,  v.  Green,  3  Dev.  L.  434. 

It  seems  perfectly  clear,  therefore,  upon  authority, 
and  we  think  equally  clear  in  point  of  reason  and  prin- 
ciple, that  the  county  court  of  Morgan  county  lawfully 
commissioned  the  appellant,  Kinney,  executor  of  the  last 
will  and  testament  of  the  said  testator,  and  in  view  of  the 
fact  that  an  estate  is  not  fully  administered  as  long  as 
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anything  is  to  be  done  to  vest  the  decedent's  estate  in  the 
beneficiaries,  whether  legatees  or  devisees,  (Woemer's 
Am.  Law  of  Administration,  p.  394,)  we  think  the  court 
but  performed  its  duty  in  so  appointing*  the  appellant. 

The  power  possessed  by  the  said  appellant  to  possess 
himself  of  the  assets  of  the  estate  of  his  testator  is  not 
to  be  measured  by  the^rules  of  the  common  law  with  re- 
lation to  the  power  of  an  administrator  de  bonis  nov,  nor 
are  the  various  decisions  of  thfs  court,  beginning  with  the 
case  of  Rowan  v.  KirkpatricK\  14  111.  1,  and  those  resting 
upon  it  relative  to  the  power  of  such  an  administrator,  to 
be  resorted  to  in  order  to  determine  the  authority  which 
appellant,  as  executor,  may  lawfully  exercise  over  prop- 
erty belonging  to  the  estate  of  his  testator  which  had 
come  to  the  possession  of  the  former  executor.  The  du- 
ties and  powers  of  an  administrator  de  bonis  non,  prior  to 
the  amendment  of  section  37,  chapter  3,  of  the  Revised 
Statutes,  entitled  "Administration,"  by  the  act  of  1887, 
were  restricted  by  the  provisions  of  said  section  37  to  the 
administration  of  the  estate  of  a  deceased  not  already 
administered.  The  rule  therefore  was,  as  announced  in 
the  case  hereinbefore  last  cited,  that  an  administrator 
de  bonis  non  had  no  authority  whatever  over  the  assets  in 
the  hands  of  a  prior  administrator,  except  such  as  in  specie 
and  kind  were  possessed  by  the  intestate.  The  effect  of 
the  amendment  of  said  section  by  the  act  of  1887  need  not 
be  considered. 

The  right  which,  as  we  have  seen,  every  testator  may 
exercise  of  appointing  an  executor  as  successor  to  an- 
other executor  would  be  but  a  barren  right  if  such  suc- 
ceeding executor  had  no  authority  beyond  that  possessed 
by  an  administrator  de  bonis  non  under  our  statute  prior 
to  the  amendment  before  referred  to,  and  this  the  case 
at  bar  fairly  illustrates.  The  only  purpose  which  could 
have  moved  the  testator  in  the  case  at  bar  to  designate 
any  one  to  succeed  his  wife  in  the  ofiice  of  executor  was, 
that  such  successor  should  take  the  property  and  effects 
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of  his  estate  remaining  in  the  hands  of  his  wife  as  execu- 
trix and  life  tenant,  and,  as  his  executor,  devote  it  to  the 
accomplishment  of  the  purposes  to  which  he  designated 
and  indicated  in  his  will  that  it  should  be  devoted.  There 
is  no  rule  of  law  making  it  necessary  the  court  should  dis- 
appoint the  wishes  of  the  testator.  On  the  contrary,  we 
think  the  grant  of  letters  executory  to  the  appellant,  and 
the  powers  conferred  upon  him  thereby,  and  the  provi- 
sions of  the  will,  entitle 'him  to  the  possession  of  the 
assets  of  the  estate  of  his  testator,  including  those  in  the 
hands  of  the  prior  executor  at  the  date  of  her  death. 

It  has  always  been  the  rule  that  the  administrator  of 
a  deceased  executor  does  not  succeed  to  the  estate  of 
the  deceased  executor's  testator.  (Woerner's  Am.  Law 
of  Administration,  p.  394.)  And  the  common  law  rule- an- 
nounced in  2  Blackstone's  Com.  506,  that  a  sole  executor 
may  transmit  to  his  executor  the  administration  of  the 
estate  of  his  testator,  has  no  application  in  a  case  where 
the  original  testator  designated  in  his  will  (as  did  the 
testator  in  this  case)  a  person  to  succeed  as  executor  in 
case  of  the  death  of  the  person  named  to  execute  the 
will.  {Roanoke  Navigation  Co,  v.  Gh^een,  supra.)  No  reason 
is  perceived  why  the  appellant  may  not  invoke  the  aid 
of  any  and  every  remedy  provided  by  law  to  enable  him 
to  possess  himself  of  any  goods,  chattels,  moneys,  effects, 
etc.,  to  which  he  is  entitled  by  virtue  of  his  authority  as 
executor. 

We  are  not  impressed  with  the  force  of  the  argument 
that  the  administrator  of  the  former  executor  in  the  case 
at  bar  may  retain  possession  of  and  administer  upon  that 
which  was  in  the  hands  of  his  intestate  as  executrix,  and 
that  the  legatees  of  appellant's  testator  should  present 
demands  for  the  payment  of  their  respective  legacies  as 
claims  against  the  estate  of  the  said  prior  executrix.  We 
think  the  assets  belonging  to  the  estate  of  the  appel- 
lant's testator  should  be  in  the  hands  of  the  appellant 
as  executor,  and  he  should,  as  his  testator  desired,  pay 
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such  legacies  and  distribute  the  remainder  according  to 
the  provisions  of  the  will.  If  it  can  be  determined,  as  is 
apparent  to  us  it  may  be,  that  the  administrator  of  said 
Sarah  Clark  has  in  his  possession  or  control  any  notes, 
moneys  or  other  evidences  of  indebtedness,  securities  or 
articles  of  property  which  his  intestate,  at  the  time  of 
her  death,  held  in  her  capacity  of  executrix  of  her  hus- 
band 's  estate,  such  possession  should  be  surrendered  to 
this  appellant,  as  successor  to  Sarah  Clark,  as  executrix 
of  the  said  will  and  testament  of  said  William  C.  Clark. 

The  petition  filed  by  the  appellant'  herein  called  upon 
the  court  to  proceed  in  accordance  with  the  provisions 
of  sections  81  and  82  of  chapter  3,  of  the  Revised  Stat- 
utes, entitled  "Administration,"  and  such  sections  vest 
in  the  court  ample  power  to  enter  and  enforce  an  order 
that  the  appellee  administrator  surrender  any  goods, 
chattels,  moneys,  effects,  etc. ,  in  his  hands  belonging  to 
the  estate  of  the  said  William  C.  Clark  to  the  appellant, 
as  executor  of  the  said  estate,  if  it  should  appear  said 
appellee  had  such  goods,  chattels,  effects,  etc.,  in  his  pos- 
session, in  his  capacity  as  such  administrator  or  other- 
wise. Though  the  literal  reading  of  the  said  section  81 
is  that  the  court  may  inquire  as  to  the  property  or  effects 
"belonging  to  any  deceased  person,"  yet  the  proper  con- 
struction of  the  language  is  that  the  court  may  investi- 
gate as  to  the  possession  of  any  property  belonging  to 
the  estate  of  any  deceased  person.  {Blair  v.  Sennott,  134 
111.  78.)  In  the  case  last  cited  the  provisions  of  said  sec- 
tion 81  were  held  available  to  secure  to  an  administrator 
the  delivery  of  a  sum  of  money  which  the  appellant  in 
the  case  had  received  after  the  death  of  the  intestate, 
but  which  of  right  constituted  a  part  of  the  assets  of  the 
estate. 

There  is  no  force  in  the  suggestion  the  said  Sarah 
Clark  or  her  estate  should  be  regarded  as  a  debtor  of  the 
estate  of  said  William  C.  Clark,  or  as  a  debtor  of  those 
entitled  to  legacies  under  the  will  of  said  William  C. 
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Clark.  Her  position  is  more  nearly  that  of  a  trustee, 
and  the  appellant,  as  her  successor  in  the  said  trust,  is 
entitled  to  the  possession  of  that  which  she  held  as  the 
assets  or  fund  of  the  trust.  We  think  that  the  county 
court  should  have  determined  from  the  evidence  whether 
the  appellee  had  in  his  possession  any  moneys,  notes, 
securities,  goods,  chattels  or  effects  which  were  of  the 
assets  of  the  estate  of  which  the  appellant  is  executor, 
and  should  have  entered  an  order  directing-  the  appellee 
to  deliver  such  assets,  if  any  were  found  to  be  in  his  pos- 
session, to  the  appellant. 

It  follows  the  judgment  of  the  Appellate  Court,  that 
of  the  circuit  court  and  that  of  the  county  court  must  be 
and  are  reversed.  The  cause  is  remanded  to  the  said 
county  court  for  further  proceedings  in  conformity  with 

the  views  herein  expressed. 

Reversed  and  remanded. 


Irl  E.  HiNRICHSEN  et  al, 

V. 

Eliza  Hinrichsen  et  al. 

Opinion  filed  April  Sti  1898, 

1.  Remainders — devise  construed  as  creating  a  vested  remainder,  A 
devise  of  the  residue  of  real  and  personal  property  to  executors 
in  trust,  the  rents  and  interest  to  be  paid  to  the  testator's  wife 
during  her  life  and  at  her  death  to  be  divided  equally  among  the 
testator's  children  who  were  in  being  at  his  death  and  having  pres- 
ent capacity  to  take,  creates  a  life  estate  in  the  wife  with  a  vested 
remainder  in  the  children. 

2.  Same— /acte  which  will  not  make  remainder  contingent.  Where  a 
gift  to  remainder-men  is  absolute,  neither  the  fact  that  their  en- 
joyment is  postponed  to  let  in  an  estate  for  life,  nor  that  a  condi- 
tion subsequent  exists,  upon  the  happening  of  which  their  estate 
will  be  divested,  will  operate  to  make  the  remainder  contingent. 

3.  Wills— c?awse  of  icill  construed  as  not  making  remainder  contin- 
gent.    A  clause  in  a  will  following  an  absolute  gift  to  remainder- 
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men,  which  provides  that  upon  the  death  of  either  remainder-man 
without  legal  heirs  of  his  body  his  share  should  po  to  the  other, 
does  not  make  the  remainder  contingent,  but  merely  means  that 
in  such  case  the  prior  fee  will  be  divested  and  another  substituted. 

Writ  of  Error  to  the  Circuit  Court  of  Log-an  county; 
the  Hon.  George  W.  Herdman,  Judge,  presiding. 

Blinn  <fe  Harris,  and  Harts  <fe  Humphrey,  for  plain- 
tiffs in  error. 

Beach  &  Hodnett,  for  defendants  in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

The  only  question  in  this  case  is  whether  plaintiffs  in 
error,  Irl  E.  Hinrichsen  and  Florence  I.  Hinrichsen,  have 
any  interest,  by  virtue  of  the  will  of  their  grandfather, 
Michael  Hinrichsen,  in  the  property  described  in  the 
eighth  clause  of  •  said  will.  Michael  Hinrichsen  died  Oc- 
tober 18,  1882,  and  by  the  fifth  clause  of  his  will  devised 
to  his  son  Solomon  Hinrichsen,  for  life,  with  remainder 
in  fee  to  the  heirs  of  his  body,  a  farm  of  388.35  acres,  sub- 
ject to  an  annual  charge  of  $400  to  be  paid  to  the  testa- 
tor's widow,  Eliza  Hinrichsen,  during  her  life.  By  the 
sixth  clause  he  devised  in  like  manner  to  his  son  Genaro 
Hinrichsen,  the  father  of  plaintiffs  in  error,  for  life,  with 
remainder  in  fee  to  the  heirs  of  his  body,  a  farm  of  480 
acres,  subject  to  an  annual  charge  of  $500  to  be  paid  to 
said  widow  during  her  life.  By^  the  seventh  clause  it  was 
provided  that  the  sons  should  not  sell  or  encumber  the 
property  so  devised,  and  in  case  taxes  against  any  part 
thereof  were  unpaid,  an  executor  should  be  appointed 
who  should  take  charge  of  the  property,  and  out  of  the 
rents  pay,  and  thereafter  keep  paid,  all  taxes  thereon. 
The  eighth  and  ninth  clauses  are  as  follows: 

''Eiglith — It  is  my  will  that  the  residue  of  my  personal 
estate  not  hereinbefore  devised  be  put  at  interest,  and 
my  real  estate  not  hereinbefore  devised  be  rented  by  my 
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executors,  and  that  the  proceeds  of  such  interests  and 
rents,  after  deducting  such  legal  fees  and  expenses  as 
may  be  allowed  them  by  the  court,  be  paid  to  £ny  said 
wife  during  her  natural  life,  and  at  her  death  the  same 
to  be  divided  equally  among  my  children. 

''Ninth — It  is  my  will  that  in  case  either  of  my  said 
sons  shall  die  without  leaving  legal  heirs  of  their  body 
or  heirs  thereof,  that  the  said  estate  shall  be  inherited 
by  the  remaining  son  in  the  same  manner  and  with  the 
same  restrictions  as  are  set  forth  in  the  fifth,  sixth  and 
seventh  sections  hereof." 

The  property  disposed  of  by  the  eighth  clause  con- 
sisted of  120  acres  of  land,  a  lot  improved  with  a  store 
building  in  the  city  of  Lincoln,  and  about  $12,000  in  notes 
and  securities.  Genaro  Hinrichsen  died  October  5, 1895, 
leaving  a  widow  and  the  plaintiffs  in  error,  his  two  chil- 
dren. He  also  left  a  will,  in  which  nothing  was  given  to 
plaintiffs  in  error,  whereupon  they  claimed  title  to  an 
undivided  half  of  the  property  now  in  controversy,  dis- 
posed of  by  said  eighth  clause,  subject  to  the  life  interest 
of  their  grandmother,  by  virtue  of  said  will  of  Michael 
Hinrichsen,  and  filed  their  bill  to  have  said  will  construed 
and  their  rights  declared.  The  circuit  court  found  that 
they  had  no  interest  in  the  property  disposed  of  by  the 
eighth  clause,  and  dismissed  their  bill  at  their  costs. 

The  claim  of  plaintiffs  in  error  is,  that  the  eighth 
clause,  which  devised  and  bequeathed  a  remainder  in  fee, 
after  the  life  estate  of  the  widow,  in  said  real  and  per- 
sonal property  to  Solomon  and  Genaro  Hinrichsen,  is 
qualified  by  the  ninth  clause  so  as  to  limit  a  life  estate 
to  them  with  remainder  to  the  heirs  of  their  bodies,  and 
that  when  Genaro  died,  plaintiffs  in  error  took  under  the 
will,  subject  to  the  equitable  life  estate  of  the  widow, 
Eliza  Hinrichsen.  On  the  other  hand,  it  is  contended 
that  the  words  "said  estate,"  in  the  ninth  clause,  refer 
to  the  estate  granted  by  the  fifth  and  sixth,  and  have 
no  reference  to  the  property  disposed  of  by  the  eighth, 
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which,  it  is  claimed,  was  a  vested  remainder  in  Solomon 
and  Genaro  Hinrichsen.  The  word  "said"  is  a  word  of 
reference  to  what  has  been  already  spoken  of  or  speci- 
fied, and  if  there  is  a  question  as  to  which  of  the  ante- 
cedent thing's  or  propositions  specified  is  referred  to,  it 
is  generally  held  to  refer  to  the  last  of  such  antecedent 
propositions  or  things.  But  we  do  not  see  that  it  is  ma- 
terial in  this  controversy  whether  the  reference  is  to  the 
estate  specified  in  the  eighth  clause  or  to  the  entire  estate. 
By  the  eighth  clause  the  estate  was  placed  in  the  hands 
of  the  executors,  as  trustees,  to  put  the  personal  estate 
at  interest  and  to  rent  the  real  estate,  and  pay  the  pro- 
ceeds of  the  interest  and  rents,  after  deducting  the  proper 
charges,  to  the  widow  during  her  natural  life.  This  gave 
to  the  widow  an  equitable  life  estate  in  the  property,  and 
at  her  death  it  was  to  be  divided  equally  among  the 
testator's  children.  The  sons,  Solomon  and  Genaro,  were 
in  being  at  the  death  of  their  father,  and  having  present 
capacity  tp  take  the  estate  at  once  upon  the  death  of 
their  mother,  the  life  tenant,  the  remainder  was  vested. 
So  far  as  that  clause  is  concerned  the  property  was  given 
absolutely,  and  its  enjoyment  by  the  remainder-men  was 
postponed  onl}'^  to  let  in  the  life  estate  in  the  widow.  In 
such  case  the  remainder  is  vested.  (Scojield  v.  Olcott,  120 
111.  362;  Ducker  v.  BiirnJiam,  146  id.  9;  Hawkins  v.  Bohling, 
168  id.  214;  Harvard  College  v.  Balch,  171  id.  275.)  It  is  im- 
material in  such  case  that  there  is  a  condition  subsequent 
which  may  divest  the  estate,  and  applying  the  provision 
of  the  ninth  clause  to  the  estate  would  not  make  the 
remainder  contingent.  The  ninth  clause  was  limited 
upon  a  contingency  that  did  not  happen  and  never  can 
happen  as  to  plaintiffs  in  error,  because  their  father, 
Genaro  Hinrichsen,  is  dead  and  left  them  as  his  children. 
"What  estate,  or  whether  any  estate  at  all,  would  have 
gone  to  Solomon  Hinrichsen  if  Genaro  had  died  leaving 
no  children,  is  of  no  importance  in  this  case,  except  in* 
determining  whether  the  remainder  would  be  made  con- 
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ting^ent  by  the  provision.  So  far  as  that  question  is  con- 
cerned, the  only  effect  of  applying  the  provision  of  the 
ninth  clause  to  the  estate  granted  by  the  eighth  would 
be,  that  the  remainder  given  absolutely  by  the  eighth 
clause  might  be  divested  by  the  happening  of  a  subse- 
quent condition — the  death  of  Genaro  without  children. 
The  prior  fee  given  to  Genaro  might  be  thereby  displaced 
and  another  substituted.  If  the  contingency  should  never 
happen,  the  estate  as  granted  by  the  eighth  clause  would 
remain  unaffected.     And  it  did  not  happen. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  afflrmed. 


William  G.  Lowery 
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opinion  filed  April  j?i,  1898, 

1.  Bigamy— in  prosecutions  for  bigamy  both  marriages  must  be  proved. 
Where  the  relation  of  husband  and  wife  has  been  assumed  the  law 
generally  presumes  a  law^ful  marriagfe;  but  where  two  successiTe 
marriages  are  charged  in  a  prosecution  for  bigamy,  the  presump- 
tion in  favor  of  the  legality  of  each  is  equal,  and  an  actual  first 
marriage  must  be  proved. 

2.  Same— proo/  of  marriage  need  not  be  by  tlve  register  or  certificate. 
In  prosecutloDs  for  bigamy  it  is  not  necessary  to  prove  either  of 
the  alleged  marriages  by  the  register  or  certificate  or  other  record 
evidence,  but  the  same  may  be  proved  by  such  evidence  as  is  ad- 
missible to  prove  a  marriage  in  other  cases. 

3.  Same — mere  proof  of  cohabitation  and  reputaiion  does  not  establish 
marriage.  In  prosecutions  for  bigamy  mere  proof  of  cohabitation 
and  reputation  as  husband  and  wife  is  not  sufficient  to  establish  an 
alleged  former  marriage,  in  the  absence  of  any  admission  by  the 
defendant  of  the  fact  of  such  marriage. 

4.  SAUK^alleged  second  wife  cannot  testify  if  first  marriage  is  denied. 
An  alleged  second  wife, whose  marriage  with  the  defendant  charged 
with  bigamy  is  not  controverted,  is  not  competent  to  testify  as  to 
admissions  by  the  defendant  concerning  the  existence  of  the  first 
marriage,  where  that  is  the  only  controverted  question  of  fact. 
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5.  Samk— extent  to  tohich  alleged  second  toife  is  competent  as  a  witne/is. 
In  a  prosecution  for  big-amy,  if  the  first  marriag-e  is  clearly  proved 
and  not  controverted,  the  alleged  second  wife  is  competent  to  tes- 
tify as  to  the  second  marriag^e  but  not  the  first,  and  she  is  not  com- 
petent at  all  if  the  fact  of  the  first  marriag^e  is  controverted. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  Frank  Baker,  Judge,  presiding. 

HiLLis  &  McCoy,  and  Dougald  Muir,  for  plaintiff  in 
error: 

In  prosecutions  for  bigamy  both  marriages  must  be 
proved  as  alleged.  3  Greenleaf  on  Evidence,  sec.  204; 
Eiler  v.  People,  156  111.  511;  People  v.  Lambert,  5  Mich.  349. 

In  prosecutions  for  bigamy  a  marriage  in  fact  must  be 
proven.  Hiler  v.  People,  156  111.  511;  Case  v.  Case,  17  Cal. 
598;  People  \.  Lambert,  5  Mich.  349;  People  v.  Humphrey,  7 
Johns.  314;  Oaliagan  \.  People,  1  Park.  Cr.  378;  Ilarman  v. 
Barman,  16  111.  88;  Miner  v.  People,  58  id.  60;  Miller  v.  White, 
80  id.  585;  Keppler  v.  Elser,  23  111.  App.  643;  Cartwright  v. 
McGoivn,  121  111.  406;  2  Wharton  on  Crim.  Law,  sec.  1696; 
3  Greenleaf  on  Evidence,  sec.  204;  State  v.  Rosivell,  6  Conn. 
488;  Commonwealth  v.  Littlejohn,  15  Mass.  162. 

The  first  marriage  alleged  cannot  be  proved  by  the 
confessions  or  admissions  of  the  defendant,  though  sup- 
ported by  proof  of  cohabitation  and  reputation.  Hiler  v. 
People,  156  111.  519;  People  v.  Lambert,  5  Mich.  349;  Gahagan 
V.  People,  1  Park.  Cr.  378;  Stephens'  Digest,  p.  Ill,  art.  53; 
3  Greenleaf  on  Evidence,  sec.  204,  note  4;  2  id.  sec.  461; 
Case  V.  Case,  17  Cal.  598;  Hayes  v.  People,  25  N.  Y.  390;  Com- 
monwealth  v.  Littlejohn,  15  Mass.  163;  Hutchins  v.  Kimmel,  31 
Mich.  126;  State  v.  Rosivell,^  Conn,  446;  Keppler  v.  Elser,  23 
111.  App.  643;  Dann  v.  Kingdom,  1  T.  &  C.  492;  3  Starkie  on 
Evidence,  893;  2  id.  781;  1  Russell  on  Crimes,  186,  note, 
217,  218;  Morris  v.  Miller,  2  Burr.  2056;  Reglna  v.  Flaherty, 
2  C.  &  K.  781. 

In  prosecutions  for  bigamy  the  alleged  second  wife 
should  not  be  admitted  to  testify  if  the  alleged  first  mar- 
riage is  controverted  or  is  not  clearly  proved.   Greenleaf 
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on  Evidence,  sec.  339;  1  id.  sec.  206,  and  cases  cited;  Miles 
V.  United  States,  103  U.  S.  813;  1  Russell  an  Crimes,  218. 

The  testimony  of  the  second  wife  to  prove  the  only 
controverted  issue  in  the  case,  namely,  the  first  marriage, 
cannot  be  ^iven  to  the  jury  on  the  pretext  that  its  pur- 
pose is  to  establish  her  competency.  Miles  v.  Uriited  States, 
103  U.  S.  313. 

E.  C.  Akin,  Attorney  General,  Charles  S.  Deneen, 
State's  Attorney,  and  Harry  Olson,  Assistant,  for  the 
People: 

A  prior  marriag"e  may  be  proved  by  the  admissions 
of  the  accused  without  the  production  of  the  record  or  a 
witness  present  at  the  marriage.  The  rule  has  more  fre- 
quently, however,  been  stated  as  being  to  the  effect  that 
declarations  or  admissions  of  the  accused  as  to  the  prior 
marriage  and  proof  of  cohabitation  are  sufficient  evidence 
thereof.  Oneale  v.  Commonivealth,  17  Gratt.  583;  State  v. 
JoJinson,  12  Minn.  476;  State  v.  Armington,  25  id.  29;  dm- 
monivealth  v.  Hoyden,  163  Mass.  453;  Squire  v.  State,  46  Ind. 
459;  Crane  v.  State,  94  Tenn.  86;  Parker  v.  State,  77  Ala.  47; 
State  V.  Wylde,  110  N.  C.  500;  Ber/iiia  v.  Flaherty,  2  C.  &  K. 
782;  United  States  v.  Miles,  2  Utah,  19;  103  U.  S.  304;  Rex  v. 
Truman,  1  East's  P.  C.  470;  Williams  v.  State,  54  Ala.  131; 
State  V.  Plym,  43  Minn.  385;  Wolverton  v.  State,  16  Ohio,  173; 
State  V.  Hilton,  3  Rich.  434;  State  v.  Bntton,  4  McCord,  256; 
Warner  v.  Commomvealth,  2  Va.  Cas.  95;  Langtry  v.  State,SO 
Ala.  536;  State  v.  Seals,  16  Ind.  352;  Commomvealth  v.  Mur- 
tagh,  1  Ashm.  272;  Halbrook  v.  State,  34  Ark.  511;  Common- 
ivealth  v.  Jackson,  11  Bush,  679;  State  v.  Roswell,  6  Conn.  446; 
People  V.  Humphrey,  7  Johns.  314. 

Mr.  Justice  Cartvvright  delivered  the  opinion  of  the 
court: 

Plaintiff  in  error  was  convicted  in  the  Criminal  Court 
of  Cook  county  of  the  crime  of  bigamy,  upon  an  indict- 
ment charging  that  he  was  lawfully  married  on  June  23, 
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1892,  to  Clara  E.  Squier  at  Milwaukee,  in  the  State  of 
Wisconsin,  and  that  afterwards,  on  February  14,  1896,  at 
Columbus,  in  the  State  of  Ohio,  he  unlawfully  married 
Annie  May  Quinnell. 

At  the  trial  the  second  marriage  with  Annie  May 
Quinnell,  and  the  fact  that  defendant  resided  with  her 
as  his  wife  in  Cook  county,  Illinois,  from  March,  1896, 
to  June,  1897,  were  conclusively  proved  and  not  contro- 
verted. The  evidence  as  to  the  first  marria<je  consisted 
of  testimony  that  defendant  and  the  alleged  first  wifp 
lived  together  as  husband  and  wife  in  Chicago  previous 
to  the  second  marriage,  and  while  so  living  together  he 
called  her  his  wife,  and  said  that  they  had  been  married 
in  Milwaukee,  Wisconsin,  and  showed  what  purported  to 
be  a  marriage  certificate.  Defendant,  claiming  that  evi- 
dence of  that  kind  was  insufficient  to  convict  him,  asked 
the  court  to  give  to  the  jury  the  following  instruction: 

"The  jury  are  instructed  that  the  defendant  cannot  be 
convicted  of  the  crime  charged  where  the  only  evidence 
of  the  first  marriage  charged  is  proof  of  cohabitation  of 
the  defendant  and  the  alleged  first  wife  as  man  and  wife, 
and  that  they  had  stated  that  such  marriage  had  taken 
place." 

Where  the  relation  of  husband  and  wife  has  been  as- 
sumed the  law  generally  presumes  in  favor  of  a  lawful 
marriage;  but  where  it  is  charged  that  two  successive 
marriages  have  taken  place  the  presumption  in  favor  of 
the  legality  of  each  is  equal,  and  an  actual  marriage  must 
be  proved.  In  this  case,  the  presumption  that  would  ordi- 
narily obtain  in  favor  of  the  first  marriage  is  met  by  an 
equal  presumption  in  favor  of  the  legality  of  the  second 
marriage,  and  therefore  it  was  incumbent  on  the  prose- 
cution to  show  the  first  marriage  to  be  a  marriage  in  fact. 
This  proof  of  an  actual  marriage  may  be  made,  however, 
as  of  any  other  fact.  Our  statute  provides  that  it  shall 
not  be  necessary  to  prove  either  of  the  marriages  by  the 
register  or  certificate  or  other  record  evidence,  but  the 
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same  may  be  proved  by  such  evidence  as  is  admissible 
to  prove  a  marriage  in  other  cases.  (Rev.  Stat.  sec.  29, 
chap.  38.)  In  Jackson  v.  People,  2  Scam.  231,  it  was  said  that 
the  object  of  this  statute  was  to  let  in  an  inferior  grade 
of  evidence,  and  that  it  was  discretionary  with  the  State's 
attorney  as  to  the  kind  of  evidence  he  would  use.  It  has 
been  held  in  some  cases  that  admissions  of  the  defendant 
of  a  marriage  in  fact,  though  supported  by  proof  of  co- 
habitation and  reputation  as  husband  and  wife,  are  not 
sufficient  to  prove  the  fact  of  marriage,  but  the  great 
weight  of  authority  is  adverse  to  that  position.  We  can 
see  no  reason  why  an  admission  or  declaration  of  the 
defendant  of  the  fact  of  his  marriage  should  not  rest  on 
the  same  footing  as  an  admission  of  other  facts  essential 
to  establish  his  guilt.  There  can  be  no  reason  for  dis- 
criminating in  such  a  case,  and  exempting  one  fact  from 
the  rules  of  evidence  applicable  to  others.  The  state- 
ment of  the  defendant  may  be  as  conclusive  and  satisfac- 
tory as  any  other  proof  of  his  marriage,  and  as  to  that 
question  the  jury  is  to  determine.  The  fact  need  not  be 
proved  by  direct  evidence,  but  may  be  established,  like 
any  other  fact,  by  admissions  of  the  defendant.  (3Jile8 
V.  United  States,  103  U.  S.  304;  Regina  v.  Simmonsto,  1  Car.  & 
Kir.  164;  Wolverton  v.  State,  16  Ohio,  173;  Onealev, Common-^ 
tvealth,  17  Gratt.  583;  Williams  v.  State,  54  Ala.  131;  Halbrook 
V.  State,  34  Ark.  511;  Commonivealth  v.  Jackson,  11  Bush,  679; 
Squire  v.  State,  46  Ind.  459;  Dale  v.  State,  88  Ga.  552;  Common- 
tvealth  V.  Hayden,  163  Mass.  453.)  In  Tucker  v.  People,  117 
111.  88,<the  admission  of  the  defendant  was  deemed  com- 
petent evidence  so  far  as  it  went,  but  it  was  not  sufficient 
to  prove  the  charge  in  the  indictment,  and  in  Eiler  v. 
People,  156  111.  511,  the  evidence  was  simply  of  cohabita- 
tion and  reputation  as  man  and  wife,  without  any  admis- 
sion of  a  marriage  in  fact,  and  it  was  held  that  such  a 
marriage  had  not  been  proved.  It  is  always  held  in  prose- 
cutions for  bigamy,  that  the  marriage  cannot  be  proved 
by  cohabitation  and  reputation  merely,  for  the  reason 
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already  given,  but  it  may  be  proved  by  the  kind  of  evi- 
dence in  question  herfe  if  sufficient  to  establish  the  fact, 
and  it  was  not  error  to  refuse  the  instruction. 

The  second  wife,  Annie  May  Quinnell,  whose  marriage 
with  defendant  was  proved  and  not  controverted,  was 
allowed  to  testify  against  the  objection  of  defendant,  and 
gave  evidence  tending  to  establish  the  fact  of  the  first 
marriage  with  Clara  E.  Squier.  She  testified  that  defend- 
ant told  her,  after  they  were  married,  that  he  and  the 
alleged  first  wife  went  to  some  town  a  short  distance 
from  Chicago  and  went  through  some  marriage  ceremony. 
Greenleaf  lays  down  the  rule  that  if  the  first  marriage 
is  clearly  proved  and  not  controverted,  then  the  person 
with  whom  the  second  marriage  was  had  may  be  admit- 
ted as  a  witness  to  prove  the  second  marriage,  as  well  as 
other  facts  not  tending  to  defeat  the  first  or  to  legalize 
the  second,  but  that  she  ought  not  to  be  admitted  at  all  if 
the  first  marriage  is  still  a  point  in  controversy.  (3  Green- 
leaf  on  Evidence,  sec.  206.)  In  Miles  v.  United  States,  supra, 
it  is  said  that  it  is  only  in  cases  where  the  first  marriage 
is  not  controverted,  or  has  been  duly  established  by  other 
evidence,  that  the  second  wife  is  allowed  to  testify;  that 
she  is  never  competent  to  prove  the  first  marriage,  for 
she  cannot  be  admitted  to  prove  a  fact  to  the  jury  which 
must  be  established  before  she  can  testify  at  all,  and  that 
in  cases  where  she  can  testify  she  may  be  a  witness  to 
the  second  marriage,  but  not  to  the  first.  The  same  riile 
is  laid  down  in  4  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.)  47. 
In  this  case  the  only  controverted  question  is  tlje  fact  of 
the  first  marriage,  and  the  court  clearly  erred  in  allow- 
ing Annie  May  Quinnell  to  testify  as  a  witness.  For  this 
error  the  judgment  must  be  reversed. 

The  judgment  is  accordingly  reversed  and  the  cause 

Reversed  and  remanded. 
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William  Corwin  Johns  et  al. 

V. 

t 

Jane  M,  Johns. 

Opinion  filed  April  fi,  1898. 

1.  Trusts— court  should  carry  out  donor's  plans  in  dealing  with  trust. 
In  dealing  with  a  trust  the  court  should  carry  out  the  donor's  pur- 
poses and  plans,  unless  the  preservation  of  the  subject  matter  of 
the  trust,  ^or  other  like  necessity,  demands  interference  with  his 
will  and  Intention. 

2.  Same — when  equity  is  not  warranted  in  breaking  trust,  A  trust 
created  for  the  express  purpose  of  devoting  the  income  from  the 
land  to  certain  persons,  and  of  preserving 'the  land  intact  during 
the  continuance  of  the  trust  and  vesting  the  title  thereto  in  per- 
sons other  than  those  entitled  to  the  income,  should  not  be  broken 
into  by  a  court  of  equity  to  change  the  trust  property  from  real  to 
personal,  merely  to  increase  the  income. 

3.  Same— /act  that  cestuis  que  tru8te7ii  mil  be  ben^fUed  does  not  warrant 
breaking  truM.  The  fact  that  the  interests  of  parties  entitled  to  the 
income  from  trust  property  would  be  best  subserved  by  breaking  in 
upon  the  trust  and  disposing  of  the  subject  matter  thereof  in  vio- 
lation of  the  donor^s  express  intention,  does  not  warrant  such  action 
by  a  court  of  equity  when  not  necessary  to  preserve  the  trust  estate. 

Writ  of  Error  to  the  Circuit  Cpurt  of  Macon  county; 
the  Hon.  Edward  P.  Vail,  Judge,  presiding. 

On  the  18th  day  of  June,  1860,  one  William  Martin, 
since  deceased,  conveyed  to  one  Harvey  C.  Johns  the 
south-east  quarter  of  section  14,  township  16,  north  of 
range  2,  east  of  the  third  principal  meridian,  in  Macon 
county,  Illinois,  in  trust.  The  deed  provides,  that 
whereas,  the  said  party  of  the  first  part  is  desirous  of 
providing  a  home  for  his  daughter,  Jane,  wife  of  said 
Harvey  C.  Johns,  during  her  natural  life,  and  for  the  sup- 
port and  maintenance  of  said  Jane  and  the  education  of 
William  Corwin  Johns,  Fannie  Johns,  Helen  Johns  and 
Sheridan  Johns,  children  of  said  Jane  and  Harvey  C. 
Johns,  and  the  support,  maintenance  and  education  of 
such  other  child  or  children  as  may  be  thereafter  born 
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to  Jane  Johns  by  her  husband,  Harvey  C.  Johns,  and  is 
desirous  of  disposing  of  the  real  estate  described  for  the 
uses  and  purposes  aforesaid  and  for  other  uses  and  pur- 
poses in  this  indenture  expressed,  to  have  the  said  prop- 
erty in  trust  for  the  following  purposes:  To  receive  the 
rents,  issues,  profits  and  proceeds  annually  arising  out 
of  said  estate  and  premises,  and  after  paying  all  taxes 
and  assessments  of  every  nature  and  description,  proper 
charges  on  the  same,  and  after  reserving  a  reasonable 
compensation  to  himself  for  the  faithful  performance  of 
the  duties  herein  expressed,  to  appropriate  the  balance 
of  the  rents,  issues  and  profits  in  the  manner  following: 
To  the  support  and  maintenance  of  said  Jane  Johns 
during  her  lifetime,  and  to  the  support  and  education  of 
"William  C.  Johns,  Fannie  Johns,  Helen  Johns,  Sheridan 
Johns  and  such  other  child  or  children,  if  any  there  be, 
that  may  be  born  to  said  Jane  Johns  by  her  husband, 
Harvey  C.  Johns;  and  after  amply  providing  for  the  uses 
and  purposes  aforesaid,  the  residue,  if  any,  shall  be  e:^- 
pended  in  improving  the  real  estate  and  premises  afore- 
said in  such  manner  as  shall  be  deemed  most  beneficial 
to  the  parties  interested  therein,  by  said  party  of  the  sec- 
ond part;  but  no  debts  shall  be  incurred  for  the  improve- 
ment of  said  real  estate  for  which  said  real  estate,  or 
the  proceeds  arising  therefrom,  is  to  be  chargeable.  Said 
real  estate  is  at  all  times  to  be  free  and  unencumbered, 
and  the  proceeds  annually  arising  therefrom  are  to  be 
appropriated  to  the  uses  hereinbefore  specified,  in  each 
and  every  year  during  the  lifetime  of  said  Jane  Johns  and 
until  the  youngest  child  of  said  Harvey  C.  Johns  and 
Jane  Johns  hereinbefore  named  or  hereafter  to  be  born, 
shall  attain  the  age  of  twenty-one  years.  Said  Harvey  C. 
Johns,  during  the  continuance  of  the  trust  herein  reposed 
in  him,  is  to  have  the  privilege  of  occupying  said  prem- 
ises and  real  estate,  but  during  the  time  of  said  occupancy 
the  proceeds  arising  therefrom  are  to  be  disposed  of  as 
hereinbefore  designated;  and  after  the  death  of  said  Jane 
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e  of  said  Harvey  C.  Johns,  and  after  the  young^- 
children  of  said  Jaue  and  Harvey  C.  Johns 
>ve  named  or  hereafter  to  be  born  shall  arrive 
of  twenty-one  years,  then  said  real  estate  and 
ire  to  be  divided  equally  among  such  children 
rvey  C.  Johns  and  Jane  Johns;  and  in  case  of 
of  all  or  any  of  the  said  children  leaving  is- 
he  descendant  or  descendants  of  such  deceased 
tiildren  shall  receive  the  share  to  which  their 
ould  be  entitled,  if  living.  And  it  is  further 
that  if  none  of  the  children  now  living  or  here- 
;  born  of  said  Harvey  C.  Johns  and  Jane  Johns 
in  the  age  of  twenty-one  years,  or  if  all  said 
hall  die  without  leaving  issue,  and  after  the 
lid  Jane  Johns,  then  said  real  estate  shall  vest 
irvey  C.  Johns,  if  he  then  be  living,  for  and 
!  term  of  his  natural  life,  and  upon  the  death  of 
5y  C.  Johns  such  real  estate,  and  all  the  prem- 
i  granted,  shall  revert  to  and  be  re-invested  in 
of  the  first  part,  his  heirs  or  legal  representa- 
Ld  it  is  further  provided  that  if  said  Harvey  C. 
11  depart  this  life  previous  to  the  complete  f ul- 
E  the  trusts  reposed  in  him,  then  the  judge  of 
1  county  circuit  court,  or  if  there  be  no  such 
hat  time,  then  the  court  having  the  highest 
iiction  in  said  county  of  Macon,  will  appoint  a 
r  the  faithful  performance  of  the  matters  and' 
ein  designated,  and  will  supervise  the  acts  and 
the  premises  of  the  trustee  so  appointed, 
he  execution  of  this  deed,  to- wit,  in  December, 
tier  child,  a  daughter,  Laura,  was  bom  to  said 
nd  Harvey  C.  Johns.  Helen  intermarried  with 
es  B.  Moore  and  Fannie  intermarried  with  one 
7ick,from  whom  she  was  subsequently  divorced. 
12th  day  of  September,  1895,  the  said  Jane  M. 
i  in  the  circuit  court  of  Macon  county  a  bill  in 
to  which  her  said  husband,  the  trustee  named 
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in  the  said  deed,  her  children  named  therein,  Charles  B. 
Moore,  husband  of  Helen,  and  the  said  Laura,  were  made 
parties  defendant,  the  prayer  thereof  being":  "That  on 
a  final  hearing^  in  this  cause  the  court  adjudge  and  decree 
that  the  lands  described  in  said  trust  deed,  or  so  much 
thereof  as  may  be  necessary  to  provide  a  fund  the  income 
of  which  shall  be  sufficient  for  the  support  and  mainten- 
ance of  oratrix  and  such  of  her  children  as  require  the 
same,  to  be  sold  and  converted  into  money,  reserving, 
however,  the  house  and  about  ten  acres  as  a  residence; 
that  the  fund  obtained  from  said  sale  be,  under  the  order 
of  this  court,  safely  invested,  so  as  to  bring  an  income 
as  large  as  possible,  consistent  with  the  absolute  safety 
and  security  of  the  principal  sum  so  invested;  that  all 
investments  be  made  under  the  direction  and  subject  to 
the  approval  of  said  court,  so  as  to  guard  all  parties 
interested  in  the  ultimate  distribution  of  said  property 
against  all  dangers  of  loss  arising  from  the  conversion 
of  said  real  estate  into  money,  as  herein  prayed.  And 
oratrix  prays  that  the  income  arising  from  the  invest- 
ment of  the  proceeds  of  the  sale  or  sales  hereinbefore 
referred  to,  be  applied,  under  the  order  of  this  court, 
during  the  lifetime  of  oratrix,  in  such  a  way  as  to  insure 
to  her  and  her  children,  so  far  as  the  same  may  be  neces- 
sary, the  full  and  ample  support  which  her  father  in- 
tended to  provide  for  her  and  them  by  the  terms  of  said 
trust  deed,  after  paying  all  taxes  and  necessary  expenses 
on  such  parts  of  said  property  as  may  not  be  sold,  in  pur- 
suance of  the  prayer  of  this  bill.  Oratrix  further  prays, 
that  in  order  to  create  a  fund  out  of  which  the  costs  of 
repairs  necessary  for  the  preservation  of  the  buildings 
on  said  trust  property,  described  as  aforesaid,  may  be 
paid,  and  also  for  the  improvements  necessary  to  be  made 
on  and  in  said  house  for  the  health  and  comfort  of  your 
oratrix  and  such  of  her  family  as  shall  reside  with  her 
therein,  which  improvements  have  been  indicated  in  a 
preceding  part  of  this  bill  of  complaint,  a  portion  of  said 
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property  described  in  ^Exhibit  A'  be  sold,  under  proper 
orders  and  directions  of  this  court.  Oratrix  further  prays, 
that  in  order  to  accomplish  the  purpose  for  which  this 
bill  is  filed,  your  honor  will  appoint  the  said  Harvey  C. 
Johns,  or  some  other  suitable  person,  trustee  to  execute 
the  trust  to  be  prescribed  in  the  court's  final  decree  in 
the  premises;  that  such  trustee  be  required  or  empowed 
to  lay  out  such  portions  of  said  trust  property  as  may  be 
proper,  in  lots,  blocks  and  additions  to  the  city  of  De- 
catur, if  it  shall  appear  to  the  court  by  so  doing  the  sale 
value  of  said  lands  may  be  substantially  increased;  and 
that  such  trustee  be  also  empowered  by  the  final  decree 
herein  to  execute  all  deeds  of  conveyance  for  such  por- 
tions of  said  trust  property  as  may  be  sold  by  him,  make 
all  such  plats  and  acknowledgments  thereof  as  may  be 
necessary  to  complete  the  execution  of  such  trust;  that 
such  trustee  be  empowered  to  make  sales  of  said  trust 
property  in  part  for  money  and  in  part  on  credit,  all 
deferred  payments  to  be  secured  by  mortgage  on  the 
property  sold.  Oratrix  further  prays,  that  the  court 
will  retain  jurisdiction  over  this  cause  for  the  purpose 
of  supervising  the  complete  execution  of  the  decree  to 
be  ren.dered  herein,  and  give  to  such  trustee  Instructions 
from  time  to  time,  as  he  may  require." 

The  issues  made  by  the  bill  and  the  various  answers 
thereto  were  submitted  to  the  court  for  decision  upon 
proofs  presented  by  the  respective  parties,  and  a  decree 
was  entered,  in  substance  as  follows:  The  court  finds 
all  the  material  allegations  of  the  bill  of  complaint,  as 
therein  stated,  are  true;  that  the  value  of  the  land  is 
about  $200,000;  that  such  land  is  ordinary  farming  land, 
suited  for  pasturage  purposes;  that  the  gross  annual  in- 
come was,  last  year,  only  $1440  and  the  net  income  $640; 
recites  the  history  of  the  city  of  Decatur  and  the  building 
up  of  the  city  about  the  premises  on  the  north,  west  and 
south  sides,  and  that  while  the  value  has  increased  to 
$200,000  the  income  has  not  increased;  that  the  income 
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from  the  land  will  remain  wholly  inadequate  for  the  sup- 
port and  maintenance  of  complainant  and  Fannie  Sedg- 
wick and  Laura  Johns;  that  at  the  time  of  the  filing  of 
this  bill  Harvey  C.  Johns  was,  and  is  still,  in  bad  health, 
and  that  the  complainant  and  Harvey  C.  Johns  require 
greater  ease  and  comfort  than  can  be  obtained  from  the 
limited  net  income  derivable  from  the  trust  property; 
that  Harvey  C.  Johns  has  no  property  in  his  own  name, 
and  no  means  of  support  except  that  which  is  derived 
from  the  trust;  that  the  necessities  of  complainant  and 
her  daughters,  Fannie  and  Laura,  and  of  Harvey  C.  Johns, 
require  that  the  trust  property  created  by  the  trust  deed 
be  broken  in  upon,  and  the  trust  instrument  be  so  far 
modified  as  to  allow  sufficient  of  the  trust  property  spe- 
cified to  be  sold  and  the  proceeds  re-invested,  to  the  end 
that  a  sufficient  income  may  be  obtained  for  the  suitable 
support  and  maintenance  of  complainant  and  her  daugh- 
ters, Fannie  and  Laura,  and  for  the  maintenance  and  sup- 
port of  Harvey  C.  Johns  and  the  future  necessities  of 
Helen;  that  the  said  trust  deed  should  be  so  far  modified 
as  to  permit  a  sale  of  so  much  of  said  trust  estate  as  may 
be  necessary  to  produce  a  fund  sufficient  for  the  repairs 
and  improvements  on  the  dwelling  house  and  other  build- 
ings now  on  said  trust  property,  and  that  the  costs  of 
such  improvements  should  be  paid  out  of  the  principal 
obtained  by  and  through  the  sale  of  a  portion  of  the  trust 
estate;  that  the  improvements  for  the  preservation  of  the 
buildings  will  cost  about  $3000,  and  that  such  sum  should 
be  set  out  as  part  of  the  principal  which  may  arise  from 
the  sale;  that  it  will  be  for  the  benefit  of  all  parties  to 
have  the  land  sold  and  the  proceeds  re-invested,  and  the 
income  devoted  to  the  purposes  contemplated  by  the  trust 
deed  until  the  death  of  the  complainant;  that  it  is  ab- 
solutely necessary  for  the  repair  of  the  buildings  on  the 
premises  that  $3000  should  be  expended,  and  that  for  the 
maintenance  of  complainant  and  the  members  of  her 
family  who  live  with  her  it  is  necessary  that  complainant 
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have  an  annual  income  of  ?3000,  and  that  out  of  said  in- 
come she  should  pay  all  expenses  incident  to  the  keeping* 
and  maintaining  of  the  house  as  a  home  for  herself;  that 
Fannie  and  Laura  should  each  have  an  income  of  $500  a 
year,  to  be  paid  to  them  out  of  the  income  derived  from 
the  investment  of  the  proceeds  of  the  sale.  And  it  is 
therefore  ordered,  adjudg^ed  and  decreed  that  the  trust 
deed  be  modified  so  as  to  permit  the  sale  by  the  trustee 
named  in  said  instrument,  and  a  co- trustee,  of  so  much  of 
the  premises  as  may  be  necessary  to  produce  the  sum  of 
$3000,  to  be  expended  in  improvements  on  the  dwelling 
house  and  appurtenances  thereto  and  outbuilding's,  and 
to  produce  a  further  fund  the  annual  income  of  which 
shall  be  sufiicientto  enable  the  trustees  to  p'ay  complain- 
ant $3000  annually  and  Fannie  and  Laura  each  $500,  and 
Helen  Moore  such  amount  as  she  may  be  allowed  here- 
after by  this  court  for  the  purpose  of  the  education  of  her 
children;  and  that  Helen,  at  such  future  time  as  she  may 
think  necessary,  be  empowered. to  apply  to  this  court  in 
this  case,  or  by  any  other  proper  proceeding,  for  an  allow- 
ance out  of  the  income  of  said  trust  estate  sufiicient  to 
meet  the  suitable  education  of  her  children  or  other  of 
her  necessities,  and  in  the  event  of  such  allowance  being 
granted  her  hereafter,  the  trustees  who  shall  execute  this 
decree  shall  pay  to  her  the  amount  of  such  allowance  out 
of  the  income  of  said  trust  estate;  that  Albert  Barnes  be 
appointed  trustee  to  act  with  Harvey  C.  Johns,  and  that 
Johns  and  Barnes  be  authorized  and  empowered  to  sell 
so  much  of  said  trust  estate  as  may  be  necessary  to  pro- 
duce the  sums  above  mentioned,  and  out  of  the  proceeds 
of  the  sales  they  shall  make  the  improvements  upon  the 
house  for  heating  appliances,  for  lighting  the  house,  con- 
ducting the  water  mains  of  the  city  up  to  the  house  and 
conducting  the  water  into  a  bath-room  and  such  other 
places  as  may  be  required,  the  cost  of  the  improvements 
not  to  exceed  $3000  and  to  be  paid  out  of  the  principal 
derived  from  the  sale;  that  the  trustees  shall  have  such 
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compensation  as  shall  be  allowed,  from  time  to  time, 
by  order  of  the  court,  and  a  reasonable  attorneys'  fee  be 
paid,  and  the  same  is  allowed,  to  Crea,  Ewing"  &  Walker 
for  their  services  as  solicitors  in  this  case,  the  amount  of 
such  fee  to  be  hereafter  determined  by  this  court,  and  the 
same,  when  so  determined,  together  with  the  costs  and 
expenses  of  this  proceeding,  to  be  paid  by  said  trustees 
first  out  of  the  proceeds  of  the  sale  of  portions  of  said 
trust  property  to  be  made  by  theni;  that  the  trustees  re- 
invest the  proceeds  of  the  sale  of  real  estate  remaining 
after  the  payment  of  said  sum  of  ^000  for  improvements 
and  the  costs  of  this  proceeding  and  solicitors'  fees,  at 
the  highest  rate  of  interest  obtainable  consistent  with  the 
safety  of  such  fund,  all  loans  to  be  secured  by  first  mort- 
gage on  improved  real  estate;  that  out  of  the  income 
arising  from  such  investment  said  trustees  shall  pay  to 
complainant  the  sum  of  §3000  annually  and  to  Fannie  and 
Laura  each  the  sum  of  $500,  said  several  suihs  to  be  paid 
to  such  persons  in  semi-annual  or  quarterly  payments,  if 
such  persons  shall  respectively  so  desire,  the  payments 
to  Fannie  and  Laura  to  cease  on  the  death  of  complainant. 
This  is  a  writ  of  error  prosecuted  to  bring  the  pro- 
ceedings and  decree  before  this  court  for  review. 

W.  C.  Johns,  pro  se  and  for  plaintiff  in  error  Sheridan 
W.  Johns. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

The  record  in  this  case  presents  two  questions:  First, 
has  a  court  of  equity  jurisdiction  and  power  to  break  in 
upon  this  trust  and  order  the  real  estate  to  be  sold  and 
converted  into  money;  and  second,  if  it  has  the  power, 
is  such  a  case  presented  as  should  move  the  court  to  ex- 
ercise such  jurisdiction  and  power. 

The  first  question  has  received  the  attention  of  this 
court  in  the  cases  of  Curtiss  v.  Brown,  29  111.  201,  Voris  v. 
Sloariy  68  id.  588,  Dodge  v.  Cole,  97  id.  338,  Longwith  v.  Riggs, 
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123  id.  258,  Hale  v.  Eale,  146  id.  227,  and  Gavin  v.  Curtin,  171 
id.  640,  and  on  the  authority  of  those  cases  it  must  be 
answered  in  the  affirmative.  It  remains  however  to  be 
determined  whether  such  power  should  be  exercised  in 
this  instance. 

When  the  trust  deed  was  executed  the  lands  were 
devoted  to  purposes  of  agriculture  and  the  grazing  of 
animals.  It  is  now  equally  well  adapted  to  those  pur- 
poses and  is  not  shown  to  be  less  productive  than  when 
the  trust  was  created.  It  has  increased  in  salable  value 
by  reason  of  the  growth  of  the  city  of  Decatur  and  of  its 
proximity  to  the  extended  limits  of  that  city.  If  divided 
into  city  lots,  the  premises,  or  a  portion  of  them,  could  be 
disposed  of  at  such  prices  that  the  proceeds  of  such  sale 
would  create  a  fund  which,  if  put  at  interest,  would  pro- 
duce a  mucll  greater  annual  income  than  can  be  realized 
from  the  sales  of  the  products  of  the  land  if  farmed  or 
by  devoting  it  to  the  grazing  of  animals.  The  argument 
seems  to  be,  the  trust  should  be  administered  with  the 
sole  view  of  making  it  yield  the  greatest  possible  yearly 
income  for  the  benefit  of  the  defendant  in  error  and  her 
children,  or,  at  least,  that  as  the  trust  property  would, 
if  sold,  produce  a  very  large  sum  of  money,  their  condi- 
tion in  life  should  be  deemed  by  the  courts  to  be  that 
of  persons  possessing  life  interests  in  property  of  such 
great  value,  and  they  consequently  entitled  to  live  in  a 
style  and  manner  corresponding  to  such  condition  of  life. 
Upon  this  theory  defendant  in  error  insists  the  dwelling 
house  on  the  premises  should  be  piped  for  water  and  sup- 
plied with  fixtures  for  lighting  it  with  electricity,  and 
that  a  bay  window  be  added,  and  such  other  modern  im- 
provements made  as  would  convert  it  into  a  residence 
suitable  to  the  condition  of  persons  having  a  life  estate 
in  property  of  such  great  value  as  this  land,  and  further, 
that  they  should  be  deemed  entitled  to  an  annual  income 
sufficient  to  maintain  a  position  in  life  commensurate  to 
the  money  value  of  the  trust  estate.     Evidence  was  pro- 
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duced  with  reference  to  the  sum  necessary  to  so  improve 
the  dwelling"  house  and  to  defray  the  expenses  of  so  main- 
taining" a  family,  and  on  this  basis  the  decree  in  question 
was  entered  and  the  proposed  sale  of  the  lands,  or  a  por- 
tion of  them,  justified.  The  position  of  the  defendant  in 
error  therefore  is,  that  the  fact  that  the  best  interests  of 
the  cestuis  que  timstent  would  be  subserved  by  selling"  the 
lands  amply  justifies  the  court  in  breaking  in  upon  the 
trust  and  disposing  of  the  subject  matter  thereof. 

It  is  beyond  controversy  it  was  the  intention  of  the 
said  William  Martin,  deceased,  the  donor  of  the  trust, 
that  the  tract  of  land  which  is  the  subject  matter  of  the 
trust  should  not  be  aliened  during  the  continuation  of 
the  trust,  but  that  the  title  thereto  should  remain  in  the 
said  trustee, — that  is,  the  land  itself  should  be  preserved 
intact, — until  all  the  purposes  of  the  trust  had  been  fully 
fulfilled,  and  that  when  such  purpose  had  been  accom- 
plished the  possession  of  the  identical  land  should  pass 
and  the  title  thereto  vest  in  accordance  with  his  wishes, 
as  explicitly  declared  by  the  provisions  of  the  trust  deed. 
The  question  then  relates  to  the  propriety  of  exercising 
the  power  of  the  court  to  defeat  the  manifest  desire  and 
intention  of  the  donor,  by  ordering  the  tract  of  land,  or 
a  portion  thereof,  disposed  of  contrary  to  his  expressed 
will  and  intention.  Undoubtedly  it  is  the  duty  of  the 
court  to  observe  the  wish  of  the  donor,  and  to  aid  in  up- 
holding the  trust  and  causing  it  to  be  administered  in 
accordance  with  the  will  of  him  who  created  it. 

Many  of  the  adjudicated  cases  relied  upon  to  support 
the  view  that  the  court  should  break  in  upon  the  trust 
here  involved  and  dispose  of  the  title  to  the  subject  mat- 
ter thereof  are  cases  where  the  trusts  were  created  for 
the  purpose  of  devoting  the  subject  matter  of  the  trust 
to  the  benefit  of  infants  or  lunatics,  or  persons  under 
other  disabilities,  during  the  continuance  of  such  dis- 
ability, and  only  because  of  the  existence  of  the  disabil- 
ity.    Therefore  the  holdings  in  such  decisions  that  the 
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best  interest  of  the  cestui  que  trust  is  a  sufficient  consid- 
eration to  warrant  the  court  in  changing  the  character 
of  the  trust  property  from  real  to  personal  estate  is  not 
sufficient,  within  itself,  to  warrant  a  decree  ordering"  the 
sale  of  real  estate  the  title  to  which  has  been  placed  in 
trust  for  the  express  purpose  of  preserving  such  title  for 
the  use  of  persons  other  than  those  to  be  benefited  by 
the  income  arising  from  the  land,  as  in  this  case.  The 
donor  in  this  case  created  the  trust  for  the  purpose  of 
devoting  the  income  from  the  land  to  the  use  of  certain 
persons  and  of  preserving  the  title  to  the  land, — that  is, 
the  land  itself, — intact  during  the  continuation  of  the 
trust,  and  vesting  such  title,  after  the  purposes  of  the 
trust  had  been  fully  accomplished,  in  persons  designated 
by  the  donor  to  receive  it.  The  duty  of  the  court  in  such 
instance  is  to  regard  the  express  wish  of  the  donor  and 
to  lend  its  aid  to  the  accomplishment  of  his  desires,  and 
the  best  interest  of  those  entitled  to  the  annual  income 
of  the  subject  matter  of  the  trust  is,  it  is  believed,  never 
considered  as  a  sufficient  reason  for  breaking  in  upon 
such  a  trust  and  disposing  of  the  subject  matter  thereof 
in  violation  of  the  intention  and  purpose  of  the  donor. 
In  the  late  case  of  Gavin  v.  Curtin,  supra,  speaking  with 
relation  to  the  circumstances  which  ought  to  authorize 
courts  to  defeat  the  will  of  a  donor  in  such  instance,  we 
said:  "Th^  exercise  of  that  power  can  only  be  justified 
by  some  exigency  which  makes  the  action  of  the  court, 
in  a  sense,  indispensable  to  the  preservation  of  the  inter- 
ests of  the  parties  in  the  subject  matter  of  the  trust,  or, 
possibly,  in  case  of  some  other  necessity  of  the  most  ur- 
gent character."  And  in  Voris  v.  Sloan,  supra,  it  was  said 
that  it  is  only  in  cases  of  the  most  urgent  necessit3''  that 
the  terms  of  the  trust  will  be  changed. 

In  the  case  of  Curtiss  v, Brown,  supra,wheve  the  subject 
was  brought  to  the  attention  of  this  court,  the  circuit 
court  entered  a  decree  ordering  land  which  was  the  sub- 
ject matter  of  a  trust  of  this  character  to  be  sold  upon 
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the  ground,  mainly,  that  the  interest  of  the  immediate 
beneficiary,  who  was  entitled  to  the  annual  income  from 
the  land,  would  be  best  subserved  by  a  sale  of  the  land, 
and  the  decree  was  affirmed,  and  this  case  is  relied  upon 
by  the  defendant  in  error  as  authority  to  support  the 
decree  of  the  circuit  court  in  the  case  at  bar.  An  exam- 
ination of  that  case  will  disclose  that  the  decision  should 
not  be  given  such  weight,  but  that,  in  fact,  upon  the  con-  * 
trary,  the  principles  announced  are  in  entire  harmony 
with  our  holdings  in  the  later  cases  hereinbefore  cited. 
In  Ourtiss  v.  Broipn,supra^  the  decree  was  rendered  in  1852. 
Certain  real  estate  which  had  been  conveyed  to  Brown 
as  trustee  for  Mrs.  Curtiss,  a  feme  covert,  to  hold  during 
the  lifetime  of  her  husband  free  from  his  interference  or 
control,  was  ordered  to  be  sold  while  the  husband  was 
still  living.  The  land  was  sold  under  the  decree  and  the 
proceeds  of  the  sale  paid  to  Mrs.  Curtiss.  Some  years 
after,  Mrs.  Curtiss  prosecuted  a  writ  of  error  to  reverse 
the  decree.  The  court  held  that  the  circuit  court  had 
jurisdiction  to  break  in  on  the  trust  and  power  to  sell  the 
land,  but  with  reference  to  the  propriety  of  exercising 
the  power,  in  the  course  of  the  opinion  it  was  said:  "If 
the  record  had  been  brought  before  us  before  the  de- 
cree had  been  executed  and  while  a  reversal  of  it  would 
have  afforded  any  practical  remedy  to  the  beneficiary  by 
preserving  the  estate  from  being  wasted,  according  to 
her  own  request,  we  should,  no  doubt,  have  reversed  it." 
And  in  the  further  course  of  the  opinion  it  was  said: 
"And  we  repeat,  were  the  decree  unexecuted  we  should 
not  hesitate  to  reverse  it  at  once."  But  the  decree  was 
affirmed  upon  the  ground  that  it  was  inequitable  to  re- 
verse it,  and  thereby  cloud  the  title  of  the  purchaser 
under  it,  after  it  had  been  executed  and  after  Mrs.  Curtiss 
had  obtained,  at  her  own  request,  through  the  medium 
of  the  decree,  the  proceeds  from  the  sale  of  the  land. 

In  Dodge  v.  Cole,  supra,  relied  upon  by  the  defendant  in 
error,  the  question  presented  was  as  to  the  propriety  of 
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decreeing  that  certain  lands  which  belonged  to  the  insane 
ward  of  the  conservator  should  be  sold,  for  the  reason 
the  interests  of  the  insane  person  would  be  conserved 
by  disposing  of  the  land  and  converting  it  into  personal 
property  and  appropriating  the  proceeds  to  the  support 
and  maintenance  of  the  insane  person.  There  the  title 
vested  in  the  insane  person,  and  hence  the  best  interest 
of  such  insane  person  was  of  controlling  importance,  and 
no  reason  appeared  why  the  interest  of  any  person  should 
be  consulted. 

In  Longwith  v.  Biggs,  supra,  also  relied  upon  by  the  de- 
fendant in  error,  the  beneficiary  was  an  imbecile  daughter 
of  the  donor,  and  there  was  a  gift  over  to  other  children 
of  the  donor.  The  trust  was  created  by  will,  and  the  in- 
tention of  the  testator,  as  gathered  by  the  court  from  the 
will,  was  to  raise  the  trust  for  the  protection  and  main- 
tenance of  the  idiotic  beneficiary,  and  that  the  title  to 
the  land  was  placed  in  a  trustee,  and  not  in  the  cestui  qu^ 
trust,  only  because  the  latter  was  incapable  of  managing 
her  share  of  the  estate.  The  view  of  the  court  therefore 
was,  that  the  central  idea  of  the  testator  was  to  place  the 
share  of  the  imbecile  daughter  in  secure  hands  for  her 
benefit,  and  that  the  direction  of  the  testator  as  to  the 
gift  over  was  subordinate  in  his  mind  to  the  maintenance 
of  the  beneficiary,  and  for  such  reasons  the  court  was 
moved  to  approve  a  decree  of  the  circuit  court  which 
broke  in  upon  the  corpus  of  the  trust  fund  for  the  purpose 
of  paying  physician's  bill,  funeral  expenses,  and  other 
claims  of  like  character  incurred  in  the  necessary  sup- 
port and  maintenance  of  the  cestui  que  trust. 

The  doctrine  of  these  cases  and  that  of  Dodge  v.  Cole 
is,  that'a  court  of  equity,  in  dealing  with  a  trust  created 
for  the  benefit  of  an  insane  person,  an  infant  or  one  oth- 
erwise under  some  disability,  and  because  of  such  disa- 
bility, will  exercise  the  power  to  convert  the  real  estate 
into  personal  property  or  break  in  upon  the  corpus  of  the 
trust  if  the  best  interest  of  the  beneficiary  demands  that 
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course.  But  those  cases  are  not  to  be  understood  as  au- 
thority for  the  proposition  that  the  court,  in  the  case  of 
a  trust  such  as  appears  at  bar,  is  justified  in  breaking*  in 
upon  the  trust  and  disposing  of  the  subject  matter  against 
the  will  of  the  donor,  on  the  ground  the  immediate  benefi- 
ciaries will  receive  greater  benefit  by  reason  of  the  pro- 
posed change  in  the  trust  than  would  accrue  to  them  if 
the  trust  is  administered  according  to  the  will  of  the  do- 
nor. The  trust  in  the  case  at  bar  was  not  made  or  created 
because  any  beneficiary  was  of  unsound  mind  or  under 
any  disability,  but  in  pursuance  of  a  matured  plan  of  the 
donor  to  which  he  devoted  the  use  of  the  property.  True, 
certain  of  those  intended  to  be  benefited  by  the  trust 
were  minors  at  the  time  of  its  creation;  but  it  is  manifest 
the  controlling  purpose  of  the  trust  was  not  to  preserve 
and  secure  the  estate  for  the  maintenance  of  the  minors 
until  they  should  reach  the  age  of  maturity,  but  the  cen- 
tral idea  was  to  preserve  the  estate  itself  until  all  the 
purposes  of  the  trust  had  been  subserved  and  then  to 
devolve  the  title  upon  the  said  beneficiaries,  should  they 
be  living.  The  mere  fact  that  a  sale  of  the  land  might 
benefit  the  beneficiaries  more  than  the  compliance  with 
the  terms  of  the  trust  does  not  furnish  a  reason  for  a 
decree  ordering  the  title  of  the  land  to  be  disposed  of  in 
opposition  to  the  manifest  wish  of  the  donor.  The  duty 
of  the  court  in  dealing  with  such  a  trust  is  to  observe  and 
carry  out  the  purposes  and  plans  of  the  donor,  unless  the 
preservation  of  the  subject  matter  of  the  trust,  or  some 
other  like  necessity,  demands  interference  with  his  will 
and  intention.  The  evidence  does  not  disclose  a  condition 
of  such  urgency  or  necessity.  The  decree  is  grounded 
solely  upon  the  interest  and  convenience  of  the  immediate 
beneficiaries.  This  is  not  enough  to  justify  a  decree  nul- 
lifying the  expressed  wish  and  purpose  of  the  creator  of 
such  a  trust  as  the  one  under  consideration. 

The  decree  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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The  People  ex  rel  William  Mooney 

V, 

William  P.  Hutchinson. 

Opinion  filed  April  29,  1898. 

1.  Statutes — in  construing  a  statute  the  presumption  is  in  favor  of 
its  constitutionality.  In  construing"  a  statute  the  presumption  is  in 
favor  of  its  constitutionality,  and  it  will  be  set  aside  only  in  case 
it  clearly  infringres  the  constitution. 

2.  Same— to/ie^/i€r  law  is  just  or  unjust  does  not  contivl  its  constitution- 
ality. A  statute  cannot  be  held  unconstitutional  because  of  unjust 
differences  not  prohibited  by  the  constitution  and  within  the  legfis- 
lative  discretion;  nor  t:an  a  law  be  sustained  because  it  is  wise  and 
just,  if  there  is  an  absence  of  power  to  enact  it. 

3.  Same — application  of  maxim  ''expressio  unius  est  exclvsio  alterius.^ 
Where  a  law  is  in  the  affirmative  that  a  thing  shall  be  done  by  cer- 
tain persons  or  in  a  certain  manner,  the  affirmative  matter,  upon 
the  maxim  ^'expressio  unius  est  excluMo  alterius,**  carries  a  negative 
that  it  shall  not  be  done  by  other  persons  or  in  another  manner. 

4.  Constitutional  law — rules  ujicd  in  construing  statutes  are  used 
in  construing  constitutions.  The  general  principles  governing"  the 
construction  of  statutes  apply  in  the  construction  of  constitutions. 

5.  Same — absence  of  negative  words  is  not  conclxisioe  that  no  limitaiion 
is  intended.  The  use  of  negative  words  by  the  constitution  with 
reference  to  a  legislative  power  is  conclusive  of  an  intent  to  limit 
such  power,  but  an  absence  of  such  words  is  not  conclusive  that  no 
limitation  was  intended. 

6.  Same — limitation  on  exerdse  of  power  implied  from,  words  of  regu- 
lation. A  power  g^iven  the  legislature  in  general  terms,  without 
regulation,  may  be  exercised  in  any  manner  chosen  by  the  legis- 
lature; but  where  the  constitution  fixes  the  time  and  mode  of  ex- 
ercising a  particular  power,  a  limitation  against  other  times  and 
modes  is  necessarily  implied.     (Wilkin,  J.,  dissenting.) 

7.  Same — special  provision  relating  to  particidar  subject  controls.  A 
special  provision  relating  to  a  particular  subject  controls  that  sub- 
ject, although  there  may  be  a  general  provision  under  which  such 
subject  would* be  included. 

8.  Sawe— power  to  apportion  State  into  Senatorial  districts — where 
derived.  Section  6  of  article  4  of  the  constitution,  providing  that 
"the  General  Assembly  shall  apportion  the  State  every  ten  years," 
etc.,  into  Senatorial  districts,  is  creative  in  its  nature,  and  con- 
trols the  matter  of  such  apportionment  as  against  the  general  grant 
of  legislative  power.    (Wilkin,  J.,  dissenting.) 
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9.  Same— f/w  maxim  **expre8sio  unius  est  exchmo  altcrius"  applies  to 
section  6  of  article  4  of  constitution.  Section  6  of  article  4  of  the  con- 
Btitution,  providing  for  the  apportionment  of  the  State  into  Sena- 
torial districts,  affirmatively  fixes  the  time  for  exercising  the  power 
thereby  conferred,  and  contains  an  implication  that  such  power 
shall  not  be  exercised  at  any  other  time.   (Wilkin,  J.,  dissenting.) 

10.  SAMS—legislatiire  can  apportion  State  but  once  after  each  Federal ' 
census.  Section  6  of  article  4  of  the  constitution  creates  a  continu- 
ing power,  under  which  the  legislature  may  apportion  the  State 
into  Senatorial  districts  after  each  Federal  census;  but  that  power 
once  exercised  is  final,  and  excludes  another  apportionment  until 
after  the  succeeding  census.     (Wilkin,  J.,  dissenting.) 

11.  Sam^— Apportionment  act  of  1898  is  unconstitiUional.  The  Sen- 
atorial Apportionment  act  of  1898  (Laws  of  1898,  p.  3,)  is  unconsti- 
tutional and  void,  as  the  passage  of  the  Apportionment  act  of  1893, 
based  on  the  Federal  census  of  1890,  exhausted  the  power  of  the 
legislature  to  again  apportion  the  State  into  Senatorial  districts 
until  after  the  Federal  census  of  1900.     (Wilkin,  J.,  dissenting.) 

Original  petition  for  mandamxis, 

Moloney  &  Scofield,  for  petitioner: 

Where  a  particular  construction  has  been  generally 
accepted  as  correct,  and  especially  when  this  has  occurred 
contemporaneously  with  the  adoption  of  the  constitu- 
tion and  by  those  who  had  an  opportunity  to  understand 
the  intention  of  the  instrument,  it  is  not  to  be  denied  a 
strong  presumption  exists  that  the  construction  rightly 
interprets  the  intention.  Black's  Interpretation  of  Laws, 
31,  32;  Cooley*s  Const.  Lim.  82;  Martin  v.  Hunter^ s  Leasee, 
1  Wheat.  304;  Stuart  v.  Laird,  1  Cranch,  299;  United  States 
v.ffalstead,  10  Wheat.  51;  Miner  v.  Ilap2Jerset,  21  Wall.  162; 
Cohens  v,  Virginia,  6  Wheat.  364;  Ogden  v.  Saunders,  12  id. 
290;  McPherson  v.  Blacker,  146  U.  S.  1. 

The  first  census  in  the  United  States  was  taken  in 
1790,  since  which  time  it  has  been  repeated  regularly 
every  ten  years.  Of  this  the  court  will  take  judicial 
notice.  People  v.  Thompson,  155  111.  451;  State  v.  Cunning- 
ham, 81  Wis.  178;  Parker  v.  State,  133  Ind.  178. 

In  order  to  arrive  at  the  reason  and  purpose  of  the  con- 
stitution it  is  permissible  to  consult  the  debates  and  pro- 
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ceedings  of  the  constitutional  convention  which  formed 
the  constitution;  but  it  must  be  remembered  that. these 
are  never  of  binding  force  and  never  of  more  than  per- 
suasive value.  The  courts  are  at  liberty  to  avail  them- 
selves of  any  liji^ht  derivable  from  such  sources,  but  are 
not  bound  to  adopt  it  as  the  sole  g'round  of  their  deci- 
sion. Black's  Interpretation  of  Laws,  p.  30;  Springfield  v. 
Edwards,  84  111.  626;  Coutant  v.  People,  11  Wend.  511;  People 
V.  May,  9  Colo.  80;  People  v.  Gies,  25  Mich.  83;  Taylor  v.  Tay- 
lor, 10  Minn.  107. 

Where  the  words  employed,  when  taken  in  their  ordi- 
nary, natural  signification  and  the  order  of  their  gram- 
matical arrangement  given  them  by  the  framers,  embody 
a  definite  meaning  which  involves  no  conflict  with  other 
parts  of  the  same  instrument,  then  that  meaning  which 
is  apparent  upon  the  face  of  the  instrument  is  the  only 
one  we  are  at  liberty  to  say  was  intended  to  be  conveyed, 
and  there  is  no  room  for  construction.  That  which  the 
words  declare,  is  the  meaning  of  the  instrument;  and 
neither  courts  nor  legislatures  have  a  right  to  add  to  or 
take  away  from  that  meaning.  Newell  v.  Peojyle,  7  N.  Y.  97; 
Dew  V.  Reld,  10  Pet.  524;  Speiwer  v.  State,  5  Ind.  76;  id.  569; 
People  V.  Purdy,  2  Hill,  35;  Hills  v.  Chicago,  60  111.  90. 

The  framers  who  prepared  and  the  people  who 
adopted  the  constitution  must  be  presumed  to  have  un- 
derstood the  force  of  the  language  used,  and  it  is  to  be 
presumed  that  language  has  been  employed  with  sufficient 
precision  to  convey  the  intent,  and  unless  examination 
demonstrates  that  the  presumption  does  not  hold  good 
in  the  particular  case,  nothing  will  remain  but  to  enforce 
it.  Cooley's  Const.  Lim.  55;  Gibbons  v.  Ogden,  9  Wheat.  188; 
Beardstown  v.  Virginia,  76  111.  40;  McClusky  v.  Cromwell,  11 
N.  Y.  601;  Newell  v.  People,  3  Seld.  97. 

In  construing  a  constitution  the  thing  to  be  sought  is 
the  thought  expressed.  Newell  v.  People,  7  N.  Y.  97;  State 
V.  Doran,  5  Nev.  399;  Prigg  v.  Pennsylvania,  16  Pet.  612. 
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After  the  enumeration  provided  for  in  the  constitu- 
tion, and  an  apportionment  thereunder,  the  apportion- 
ment so  enacted  cannot  be  altered  or  changed  until  the 
next  enumeration  has  been  made.  When  the  State  has 
been  once  constitutionally  apportioned  and  the  appor- 
tionment has  become  a  law,  it  cannot  be  amended  so  as 
to  change  the  boundaries  of  a  single  district  until  after 
the  next  succeeding  enumeration  period.  Denny  v.  Stxite^ 
144  Ind.  503;  Slaussm  v.  Racine^  38  Wis.  398. 

Joseph  W.  Fifer,  for  respondent: 

Any  legislative  act  which  does  not  encroach  upon 
the  powers  apportioned  to  the  other  departments  of  the 
government,  being  prima  facie  valid,  must  be  enforced, 
unless  restrictions  upon  the  legislative  authority  can  be 
pointed  out  in  the  constitution  and  the  case  shown  to 
come  within  them.    Cooley 's  Const.  Lim.  (6th  ed.)  200,  201. 

In  every  sovereign  State  there  resides  an  absolute 
and  uncontrolled  power  of  legislation.  In  the  American 
States  it  rests  in  the  i)eople  themselves,  as  an  organic 
body  politic.  The  people  create,  by  their  State  consti- 
tution, a  legislative  department  upon  which  they  confer 
this  power,  and,  granting  it  in  general  terms,  they  must 
be  understood  to  grant  the  whole  power  which  they  pos- 
sessed, except  so  far  as  at  the  same  time  they  saw  fit  to 
impose  restrictions.  Cooley's  Const.  Lim.  (6th  ed.)  205. 

The  law-making  power  of  the  State  recognizes  no 
restraints,  and  is  bound  by  none,  except  such  as  are  im- 
posed by  the  constitution.  That  instrument  has  been 
aptly  termed  a  legislative  act  by  the  people  themselves, 
in  their  sovereign  capacity,  and  is  therefore  the  para- 
mount law.  The  object  is  not  to  grant  legislative  power, 
but  to  confine  and  restrain  it.  Without  the  constitu- 
tional limitations  the  power  to  make  laws  would  be  ab- 
solute.   Cooley's  Const.  Lim.  (6th  ed.)  206. 

The  constitution  is  not  a  grant,  but  a:  limitation  upon 
the  power  of  the  legislature.  {People  v.  WilsoUy  15  111.  388.) 
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On  the  other  hand,  it  is  to  be  regarded  as  a  gprant  of 
powers  to  the  other  departments,  and  neither  the  execu- 
tive nor  the  judiciary  can  exercise  any  authority  or  power 
except  such  as  is  clearly  granted  by  the  constitution. 
Field  V.  People,  2  Scam.  79;  Peqple  v.  &  Toole,  164  111.  344. 

The  legislature  can  do  any  act  not  prohibited  by  the 
constitution,  and  without  and  beyond  these  limitations 
and  restrictions  it  is  as  absolute,  omnipotent  and  uncon- 
trollable as  parliament.     Mason  v.  Wait,  4  Scam.  127. 

The  legislative  power,  except  wherein  it  is  limited  or 
restrained  by  constitutional  provision,  confers  all  legis- 
lative power,  and  authorizes  the  law-makers  to  pass  any 
laws  and  do  any  acts  which  are  embraced  in  the  broad 
and  general  word  "legislation;"  and,  with  the  exception 
noted,  it  authorizes  the  passage  of  any  law  which  could 
be  enacted  in  the  most  despotic  government,  or  which 
the  people  could  enact  in  their  primary  capacity.  Fire- 
mens'  Ben,  Ass.  v.  Lounsbury,  21  111.  511;  Winch  v.  ToMn,  107 
id.  212;  Haxvthorn  v.  People,  109  id.  302;  Wilson  v.  Trustees, 
133  id.  443;  People  v.  Hill,  163  id.  186. 

The  constitution  itself  contains  all  the  inhibitions 
that  exist  against  legislative  action.  If  the  courts  can 
add  to  these  they  alter  this  fundamental  instrument, 
which  they  are  not  authorized  to  do,  and  themselves  be- 
come aggressors,  and  violate  both  the  letter  and  spirit 
of  that  organic  law  as  grossly  as  the  legislature  would. 
Potter's  Dwarris,  368. 

Courts  may  resort  to  implication  to  sustain  a  statute, 
but  not  to  destroy  it.     23  Am.  &  Eng.  Ency.  of  Law,  353. 

There  is  no  rule  of  construction  that  will  allow  a  court 
to  presume  that  something  else  was  intended,  and  thus 
deprive  the  legislature,  by  implication,  of  its  power  to 
legislate  upon  a  given  subject.  People  v.  Wilson,  15  111.  393. 

As  the  subject  is  one  of  legislative  cognizance  the 
power  of  the  legislature  must  be  considered  plenary,  un- 
less restricted  by  clear  and  express  language.  People  v. 
Marshal,  1  Gilm.  672. 
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Lang-uage  restricting  a  legislative  power  of  the  Gen- 
eral Assembly  must  be  construed  strictly,  and  unless  it 
shall  then  clearly  appear  that  the  legislation  in  question 
is  within  the  terms  of  the  restriction  it  must  be  sustained. 
Wilson  V.  Trustees,  133  111.  443. 

The  courts  can  enforce  only  those  limitations  which 
the  constitution  imposes,  and  not  those  implied  restric- 
tions which,  resting  in  theory  only,  the  people  have  been 
satisfied  to  leave  to  the  patriotism  and  sense  of  justice 
of  their  representatives.     People  v.  Thompson,  155  111.  451. 

Prohibitions  are  only  important  when  they  are  in  the 
nature  of  exceptions  to  a  general  grant  of  power,  and  if 
the  authority  to  do  an  act  has  not  been  granted  by  the 
sovereign  to  its  representative,  it  cannot  be  necessary  to 
prohibit  it.    Cooley's  Const.  Lim.  (6th  ed.)  206,  207. 

The  right  of  local  self-government  cannot  be  taken 
away,  because  all  our  constitutions  assume  its  continu- 
ance as  the  undoubted  right  of  the  people  and  as  an  in- 
separable incident  to  republican  government.  Cooley's 
Const.  Lim.  (6th  ed.)  207. 

The  legislature  has  all  the  power  of  the  people  over 
the  apportionment  of  the  State  into  Senatorial  and  Rep- 
resentative districts  not  denied  to  it  by  the  constitution. 
People  V.  TJiompson,  155  111.  451. 

When  the  legislative  and  executive  branches  of  the 
government,  by  the  adoption  of  an  act,  give  a  construc- 
tion to  a  provision  of  the  constitution,  if  the  construction 
thus  given  is  only  doubtful  the  courts  will  not  hold  the 
act  void.    People  v.  Hatcli,  33  111.  9. 

If  doubt  exists  as  to  the  constitutionality  of  the  stat- 
ute, the  benefit  of  the  doubt  is  to  be  given  to  the  law. 
The  doubt  upon  which  the  court  is  to  act  may  arise  either 
from  an  endeavor  to  arrive  at  a  true  interpretation  of  the 
constitution,  or  from  a  consideration  of  the  law  after  the 
meaning  of  the  constitution  has  been  judicially  deter- 
mined. 23  Am.  &  Eng.  Ency.  of  Law,  351;  Cooley 's  Const. 
Lim.  (6th  ed.)  218;  Gaines  v.  Williams,  146  111.  450. 
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The  party  who  wishes  to  pronounce  a  law  unconsti- 
tutional takes  upon  himself  the  burden  of  proving  it 
beyond  a  reasonable  doubt.  People  v.  Nelson,  133  111.  565; 
Qaines  v.  WilUanis^  146  id.  450;  Insurance  Co,  v.  Swigerty  104 
id.  653;   Wulffv,  Aldrich,  124  id.  591. 

Courts  never  interfere  to  declare  a  law  unconstitu- 
tional in  cases  of  doubt.  To  authorize  such  action  by  the 
court  it  must  be  clear  that  the  act  violates  some  provi- 
sion of  the  organic  law.  Hawthorn  v.  People^  109  111.  302; 
Bunn  V.  People,  45  id.  897. 

It  may  be  mischievous  in  its  effects,  burdensome  upon 
the  people,  conflict  with  our  conception  of  natural  right, 
abstract  justice  or  pure  morality,  and  be  of  doubtful  pro- 
priety in  numerous  respects,  and  yet  we  would  not  be 
justified  to  hold  that  it  was  not  within  the  scope  of  legis- 
lative authority  for  such  reasons.  Railroad  Co.  v.  Smith, 
62  III.  268. 

Whatever  the  people  might  do  the  courts  cannot  pre- 
vent their  representatives  from  doing,  unless  the  people 
have  positively  and  expressly  forbidden  it;  and  such  re- 
strictions and  limitations  ought  to  be  clear  and  explicit. 
People  V.  Supervisors,  27  Barb.  562. 

We  are  not  at  liberty  to  inquire  into  the  motives  of  the 
legislature.  We  can  only  examine  into  its  power  under 
the  constitution.  As  one  of  the  departments  of  the  State 
government  the  General  Assembly,  composed  of  the  im- 
mediate representatives  of  the  people,  should  be  pre- 
sumed to  act  from  patriotic  motives.  People  v.  TJiompsoUy 
155  111.  451. 

John  M.  Palmer,  also  for  respondent: 

There  are  certain  matters  which  each  house  deter- 
mines for  itself  and  with  which  no  other  authority  is  at 
liberty  to  interfere.  Cooley's  Const.  Lim.  158,  and  au- 
thorities cited. 

The  constitution  is  a  limitation  upon  the  power  of  the 
legislature,  and  the  legislature  has  every  power  not  dele- 
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gated  to  some  otier  department  or  expressly  denied  to  it 
by  the  constitution.  Wi7ich  v.  Ib&m,  107  111.  212;  People  v. 
Thompson^  155  id.  451;  Harris  v.  Whiteside  County^  105  id.  445. 

In  Potter's  Dwarris  on  Statutes  and  Constitutions 
(p.  368)  the  learned  writer,  in  speaking  of  the  constitution 
of  the  State  of  New  York,  which  contains  a  provision 
similar  to  ours,  that  "the  legislative  power  of  the  State 
is  vested  in  the  Senate  and  Assembly,"  says:  "This  means 
the  whole  legislative  power,  because  the  words  are  gen- 
eral and  unlimited.  The  people  have  thus  parted  with  all 
the  power  of  legislation  (which  was  originally  in  them) 
except  such  as  is  prohibited.  Where,  therefore,  the  con- 
stitution is  silent  and  the  legislature  are  guilty  of  no 
usurpation  of  power  distributed  to  the  other  departments 
of  the  government,  their  power,  humanly  speaking,  is 
omnipotent." 

The  people  must,  of  course,  possess  all  legislative 
power  originally.  They  have  committed  this  in  the  most 
general  and  unlimited  manner  to  the  several  legislatures, 
saving  only  such  restrictions  as  are  imposed  by  the  con- 
stitution of  the  United  States  or  of  the  particular  State 
in  question.  Tliorpe  v.  Hunter^  19  N.  Y.  445;  People  v.  Mor- 
gan, 21  Wend.  563;  Cochran  v.  Van  Surlay,  20  id.  365;  Sears 
V.  Cottrelly  5  Mich.  251;  Mason  v.  Wait,  4  Scam.  134;  Taylor  v. 
Porter,  4  Hill,  144;  People  v.  Supervisors,  27  Barb.  593. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

The  relator,  William  Mooney,  of  Joliet,  in  Will  county, 
in  pursuance  of  leave  of  the  court  granted  for  that  pur- 
pose, has  filed  his  petition  for  a  writ  of  mandamus,  di- 
rected to  the  defendant,  William  F.  Hutchinson,  county 
clerk  of  said  Will  county,  commanding  him  to  receive 
and  file  a  certificate  of  nomination  of  the  relator  for  the 
office  of  State  Senator  from  the  twenty- fifth  Senatorial 
district.  The  petition  alleges  that  relator  has  been  duly 
nominated  by  a  convention  held  at  Joliet,  in  said  county, 
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March  12,  1898,  as  the  candidate  of  the  democratic  party 
for  Senator  from  said  Senatorial  district,  consisting  of 
said  county  of  Will,  as  created  by  the  act  of  the  legis- 
lature approved  June  15,  1893,  in  force  July  1,  1893,  ap- 
portioning the  State  into  Senatorial  districts;  that  a 
certificate  of  said  nomination  has  been  duly  made  and 
presented  to  said  defendant,  and  that  defendant  refuses 
to  receive  and  file  the  same  for  the  reason  that  said 
Senatorial  district  has  been  changed  by  the  addition  of 
DuPage  county,  by  an  act  of  the  legislature  approved 
January  11,  1898,  entitled  "An  act  to  amend  sections  1 
and  2  of  an  act  entitled  *An  act  to  apportion  the  State 
of  Illinois  into  Senatorial  districts  and  to  repeal  certain 
acts  therein  named,'  approved  June  15,  1893,  in  force 
July  1,  1893,"  and  that  defendant  claims  that  by  virtue 
of  said  act  of  January  11,  1898,  said  twenty-fifth  Sena- 
torial district  now  consists  of  Will  and  DuPage  counties. 
The  defendant  has  entered  his  appearance  waiving  ser- 
vice of  process,  and  the  parties  have  each  waived  all 
formalities  and  submit  the  cause  for  decision  upon  a 
stipulation  that  the  facts  stated  in  the  petition  are  true. 
The  question  thus  raised  is,  whether  the  election  for 
Senators  and  Representatives  to  be  held  in  November, 
1898,  is  to  be  held  in  the  districts  as  created  by  the  law 
approved  June  15,  1893,  in  force  July  1,  1893,  or  in  the 
districts  as  fixed  by  said  amendatory  act  approved  Janu- 
ary llj  1898,  and  which,  if  valid,  will  go  into  effect  July  1, 
1898.  The  latter  act  was  passed  with  all  the  formalities 
required  by  law  and  was  duly  approved,  and  the  decision 
depends  upon  the  question  whether  its  enactment  was 
within  the  power  of  the  legislature.  It  is  agreed  that 
we  shall  make  a  final  order  dismissing  the  petition  or 
granting  a  peremptory  writ  of  viandamus^  according  as 
we  shall  find  the  one  or  the  other  of  these  acts  in  force. 
The  duty  of  passing  upon  the  constitutionality  of  an 
act  of  the  legislature  has  always  been  regarded  as  a 
delicate  one,  to  be  entered  upon  with  hesitation  and 
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caution,  and  to  call  for  most  deliberate  and  careful  at- 
tention. The  legislative,  and  executive  branches  of  the 
government  have  necessarily  construed  the  constitution 
and  determined  that  they  may  rightfully  exercise  the 
power  assumed  by  the  passage  of  the  apt,  and  their  de- 
cision is  entitled  to  the  highest  respect.  In  the  consid- 
eration of  the  question  involved  the  presumption  is  in 
favor  of  the  constitutionality  of  the  act,  and  it  will  only 
be  set  aside  in  case  of  a  clear  infringement' of  the  consti- 
tution. It  is  to  be  assumed  that  the  legislature  has  not 
only  considered  the  question  of  power,  but  has  also  acted 
from  patriotic  motives,  and  that  in  this  case  the  amend- 
atory act  was  prompted  by  a  sense  of  duty  and  justice 
toward  the  people,  in  an  attempt  to  secure  for  them  a 
nearer  approach  to  equality  of  representation  in  making 
the  laws  by  which  they  are  governed.  It  so  happens 
that  this  twenty-fifth  district  selected  for  the  settlement 
of  the  controversy  was  one  of  those  used  in  the  case  of 
People  V.  Thompson,  155  111.  451,  to  illustrate  the  difference 
of  population  of  different  districts  and  the  want  of  equal- 
ity under  the  act  of  June  15,  1893.  This  district  was 
made  to  consist  of  Will  county  alone,  with  a  population 
24,376  less  than  the  adjoining  twenty-ninth  district,  com- 
posed of  the  four  counties  of  Lee,  DeKalb,  Kendall  and 
Grundy.  The  presumption  is  that  it  was  for  the  purpose 
of  a  better  adjustment  of  rights  of  representation  that 
DuPage  county  was  added,  and  that  the  amendatory  act 
was  passed  with  a  view  to  make  the  legislative  branch 
of  the  government  more  nearly  representative  of  the 
people  in  their  sovereign  capacity.  This,  however,  can 
not  influence  the  determination  of  the  case  if  there  was 
a  want  of  power  to  make  the  change,  for  it  has  always 
been  held,  as  it  was  in  Peojjle  v.  Thompson,  siipra,  that  the 
court  cannot  declare  a  statute  unconstitutional  and  void 
on  the  ground  of  unjust  differences  not  prohibited  by  the 
constitution  and  within  the  legislative  discretion,  and 
neither  can  the  court  sustain  a  law  where  there  is  a  want 
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of  power  to  enact  it,  merely  because  it  is  wise  in  policy 
or  just  in  its  provisions.  The  parties  have  properly 
raised  and  presented  the  question  of  the  validity  of  the 
act  of  1898,  and  however  grave  we  may  regard  the  re- 
sponsibility we  cannot  decline  the  duty  imposed  upon  us, 
and  if  the  act  is  found  to  be  in  conflict  with  the  provisions 
of  the  constitution  we  cannot  hesitate  to  so  declare. 

The  constitution  divides  the  powers  of  the  govern- 
ment into  three  distinct  departments,  and  for  the  exercise 
of  legislative  power  creates  a  legislative  department, 
to  be  elected  by  the  people  in  Senatorial  districts.  The 
provision  authorizing  the  apportionment  of  the  State  into 
such  Senatorial  districts  is  section  6  of  article  4,  which 
provides  as  follows:  "The  General  Assembly  shall  ap- 
portion the  State  every  ten  years,  beginning  with  the 
year  1871,  by  dividing  the  population  of  the  State,  as 
ascertained  by  the  Federal  census,  by  the  number  51,  and 
the  quotient  shall  be  the  ratio  of  representation  in  the 
Senate.  The  State- shall  be  divided  into  fifty-one  Sena- 
torial districts,"  etc.  Acting  under  the  provisions  of 
said  section,  the  legislature,  by  the  act  of  June  15,  1893, 
divided  the  State,  according  to  the  last  Federal  census, 
into  fifty-one  Senatorial  districts,  and  by  that  act  the 
county  of  Will  was  made  the  twenty-fifth  district.  The 
act  of  January  11, 1898,  was  in  form  an  amendment,  which 
remodeled  and  changed  forty-three  of  these  Senatorial 
districts,  and  in  the  case  of  the  twenty-fifth  district  added 
to  Will  county  the  county  of  DuPage.  Section  1  of  the 
same  article  of  the  constitution  is  as  follows:  "The  leg- 
islative power  shall  be  vested  in  a  General  Assembly, 
which  shall  consist  of  a  Senate  and  House  of  Representa- 
tives, both  to  be  elected  by  the  people;"  and  there  are 
further  provisions  of  the  constitution  that  three  Repre- 
sentatives and  one  Senator  shall  be  elected  in  each  dis- 
trict, and  they  constitute  the  two  houses. 

The  passage  of  an  apportionment  act  is  the  exercise 
of  a  legislative  power,  {State  v.  Wrightson,  56  N.  J,  L.  126; 
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State  V.  Cunningham^  81  Wis.  440;)  and  if  there  were  no 
other  provisions  relating  to  apportionment  than  the  gen- 
eral legislative  authority  conferred  by  section  1,  the  legis- 
lature might  apportion  the  State  at  its  pleasure,  at  any 
time.  There  is  no  express  denial  in  the  constitution  of 
the  right  to  exercise  this  power  whenever  the  legislature 
may  see  fit,  and  it  is  therefore  argued,  for  the  defendant, 
that  it  may  be  exercised  at  any  time  and  that  the  legis- 
lature may  make  an  apportionment  whenever  it  chooses. 
This  does  not  follow,  however,  and  it  is  not  essential,  in 
order  that  the  constitution  may  operate  as  a  prohibition, 
that  it  shall  contain  a  specific  provision  that  apportion- 
ments shall  not  be  made  otherwise  than  according  to  its 
provisions.  The  general  principles  governing  the  con- 
struction of  constitutions  are  the  same  as  those  that 
apply  to  statutes.  (Potter's  Dwarris  on  Statutes  and 
Constitutions,  654;  6  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 
921.)  The  use  of  negative  words  would  be  conclusive  of 
an  intent  to  impose  a  limitation,  and  they  are  used  in 
some  instances  in  the  constitution,  but  their  absence  is 
not  conclusive  of  the  opposite.  Where  there  are  provi- 
sions inserted  by  the  people  as  to  the  time  when  a  power 
shall  be  exercised,  there  is  at  least  a  strong  presumption 
that  they  designed  it  should  be  exercised  at  that  time  and 
in  the  designated  mode  only,  and  such  provisions  must 
be  regarded  as  limitations  upon  the  power.  (Cooley's 
Const.  Lim. — 6th  ed. — 94.)  If  legislative  power  is  given 
in  general  terms,  and  is  not  regulated,  it  may  be  exer- 
cised in  any  manner  chosen  by  the  legislature;  but  where 
the  constitution  fixes  the  time  and  mode  of  exercising 
a  particular  power  it  contains  a  necessary  implication 
against  anything  contrary  to  it,  and  by  setting  a  particu- 
lar time  for  its  exercise  it  also  sets  a  boundary  to  the 
legislative  power.  If  a  power  is  given  and  the  mode  of 
its  exercise  is  prescribed,  all  other  modes  are  excluded. 
(Sedgwick  on  Construe,  of  Stat,  and  Constitutions,  31.) 
The  legislature  must  keep  within  the  legislative  powers 
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granted  to  it,  and  observe  the  directions  of  the  constitu- 
tion. (Sutherland  on  Stat.  Const,  sec.  26.)  This  doctrine 
was  applied  in  State  v.  WrigJttson,  supra,  where  an  appor- 
tionment of  assembly  districts  in  New  Jersey  was  in  ques- 
tion, and  it  was  said:  "In  the  construction  of  statutes  it 
is  a  cardinal  rule,  which  applies  as  well  to  constitutional 
provisions,  that  when  the  law  is  in  the  affirmative  that 
a  thing  shall  be  done  by  certain  persons  or  in  a  certain 
manner,  this  affirmative  matter  contains  a  negative  that 
it  shall  not  be  done  by  other  persons  or  in  another  man- 
ner, upon  the  maxim  expressio  unius  est  exclusio  alter  ins.'' 
In  Page  v.  Allen^  58  Pa.  338,  which  involved  the  consti- 
tutionalit}'^  of  the  reg-istry  law  of  that  State,  it  was  held 
that  the  inhibitions  of  the  constitution  as  to  legislation 
are  to  be  regarded  as  well  when  they  arise  by  implica- 
tion as  by  expression,  and  that  the  expression  of  one 
thing  in  the  constitution  is  the  exclusion  of  things  not 
expressed.  It  is  here  admitted,  as  it  necessarily  must  be, 
that  the  provisions  for  apportionment  are  all  exclusive 
except  the  particular  one  as  to  time.  It  is  not  denied  that 
the  basis  for  apportionment  must  be  the  population  of  the 
State  as  ascertained  by  the  last  Federal  census;  that  the 
population  can  only  be  divided  by  the  number  51,  and  that 
the  quotient  must  be  the  ratio  of  representation  in  the 
Senate.  The  only  claim  is,  that  the  provision  as  to  time 
is  not  exclusive,  and  we  cannot  see  any  substantial  ground 
for  establishing  a  different  rule  respecting-  the  time  than 
the  mode  of  doing  the  act.  In  Wisconsin  the  constitu- 
tion provided  for  an  apportionment  and  organization  of 
assembly  districts  once  in  five  years,  but  contained  no 
express  prohibition  against  their  alteration  between  the 
periods  fixed  for  apportionment,  and  in  Slausen  v.  City  of 
Racine^  13  Wis.  398,  it  was  said,  that  whatever  limitation 
existed  upon  the  power  of  the  legislature  in  that  respect 
was  to  be  derived  from  the  general  scope  and  object  of 
the  provisions  of  the  constitution  concerning  the  appor- 
tionment of  Senators  and  Representatives,  but  that  it 
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might  well  be  said  that  this  furnished  such  limitation, 
and  it  was  held  that  the  pfovision  implied  that  appor- 
,tionments  should  not  be  made  at  any  other  time  than 
that  fixed  by  the  constitution.  The  constitution  of  Indi- 
ana fixes  the  time  once  in  six  years  when  an  enumeration 
of  the  voters  of  the  State  shall  be  taken  and  an  appor- 
tionment iShall  be  made  by  law.  In  Denney  v.  State,  144 
Ind.  503,  an  apportionment  act  passed  in  1895  was  in  ques- 
tion, and  the  main  dispute  was  whether,  under  the  con- 
stitution, any  apportionment  act  could  be  passed  at  that 
time.  It  was  insisted  in  support  of  the  act,  that  the 
constitution  committed  to  the  legislative  department,  by 
a  general  grant  of  legislative  power,  the  authority  to 
make  apportionments,  and  that  the  provision  requiring 
the  enactment  of  an  apportionment  law  at  the  beginning 
of  each  period  of  six  years  was  not  intended  as  a  pro- 
hibition upon  the  legislature  from  making  other  appor- 
tionments whenever  that  body  might  think  best.  This 
question  was  determined  against  the  claim  made,  and  it 
was  held  that  if  there  were  no  particular  provisions  in 
regard  to  the  subject  of  legislative  apportionment,  the 
legislature  might,  under  the  full  and  unrestricted  vesting 
of  legislative  power,  enact  apportionment  laws  at  their 
pleasure,  but  that  the  fixing  by  the  constitution  of  a  time 
and  mode  for  the  doing  of  such  act  was  by  necessary  im- 
plication a  forbidding  of  any  other  time  or  mode  and  a 
prohibition  of  the  exercise  of  the  power  in  any  other  way. 
The  eminent  counsel  who  have  argued  this  case  for  the 
defendant  with  great  learning  and  ability,  have  failed  to 
find  any  decisions  contrary  to  the  foregoing  or  any  au- 
thorities conflicting  with  those  given,  but  insist  that  there 
is  a  difference  between  the  constitutions  of  Indiana  and 
this  State,  which  makes  the  decision  in  Denney  v.  State, 
supra,  inapplicable  here.  The  distinction  attempted  to  be 
shown  we  are  compelled  to  regard  as  unsubstantial,  and 
cannot  consider  it  a  ground  of  difference  that  the  enu- 
meration which  was  made  the  basis  of  the  apportionment 
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in  Indiana  is  taken  by  the  State  once  in  six  years,'  while 
the  census  which  is  .made  a  like  basis  in  this  State  is 
taken  by  the  United  States  and  once  in  ten  years.  The 
Federal  constitution,  which  was  adopted  in  1787,  provides 
in  section  2  of  article  1  for  an  enumeration  within  three 
years  after  the  first  meeting"  of  Congress,  and  within  every 
subsequent  term  of  ten  years,  as  a  basis  for  the' apportion- 
ment of  Representatives  and  direct  taxes.  Under  that 
constitution  a  census  has  been  taken  in  every  period  of 
ten  years,  commencing  with  1790,  and  under  it  there  will 
be,  at  every  period  of  ten  years  provided  for  by  the  con- 
stitution of  this"  State,  a  census  taken  as  a  basis  for  di- 
vision of  the  State  into  Senatorial  districts. 

The  decisions  are  also  criticised  by  counsel  for  de- 
fendant under  the  rule  that  what  is  expressed  is  exclusive 
only  where  it  is  creative,  and  that  the  maxim  applies 
only  to  a  provision  which  grants  originallj'  a  power  but 
does  not  limit  or  destroy  a  pre-existing  right.  It  is  con- 
tended that  the  power  to  apportion  does  not  originate 
with  the  provision  of  the  constitution,  but  is  a  pre-exist- 
ing right  independent  of  the  provision,  and  that  there- 
fore the  rule  is  not  to  be  applied.  To  this  we  qannot 
assent.  The  legislature  is  the  creature  of  the  constitu- 
tion, and  the  provisions  in  respect  to  the  two  houses,  the 
division  of  the  State  into  Senatorial  districts  by  a  par- 
ticular plan  and  the  membership  of  each  of  the  houses, 
are  creative  in  their  nature.  They  relate  to  the  frame- 
work, the  membership  and  the  organization  of  the  leg"- 
islative  department  of  the  government  created  by  the 
constitution  for  the  exercise  of  legislative  powers.  They 
prescribe  the  manner  in  which  districts  shall  be  created, 
that  a  Senator  and  three  Representatives  shall  be  elected 
in  each  district,  and  provide  for  the  constitution  and  or- 
ganization of  the  department  which  shall  exercise  leg-is- 
lative  power.  The  conditions  for  the  exercise  of  this 
power  of  apportionment  are  particularly  prescribed,  and 
we  think  that  those  acting  under  it  cannot  vary  the  con- 
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ditions.  (Endlich  on  Int.  of  Statutes,  533.)  Another  rule 
is,  that  where  there  is  a  general  provision  which  would 
include  a  particular  subject  and  there  is  a  special  pro- 
vision relating  to  that  subject,  the  special  provision  con- 
trols and  the  particular  subject  is  not  governed  by  the 
general  provision.  In  this  rule  we  found,  as  we  conceived, 
a  substantial  ground  for  holding  the  Judicial  Appor- 
tionment act  of  1897  in  force  from  its  passage,  and  not 
included  in  the  general  provision  as  to  when  laws  shall 
take  effect.  {People  v.  Rose,  166  111.  422.)  Here  there  is  a 
general  delegation  of  legislative  power,  with  subsequent 
provisions  giving  specific  and  precise  directions  to  make 
the  apportionment  at  a  particular  time  and  in  a  desig- 
nated way,  and  these,  we  think,  manifest  an  intention  to 
impose  a  negative  upon  the  exercise  of  the  power  at  any 
other  time. 

We  have  already  said  that  if  there  were  no  further 
provision  than  the  general  grant  of  legislative  power 
the  legislature  might  apportion  the  State  at  its  will, — 
and  this  was  the  situation  under  the  constitution  of  1818, 
which  contained  no  restriction  except  the  single  one  in 
section  8  of  the  schedule  to  that  instrument,  fixing  the 
apportionment  until  the  first  enumeration  directed  to  be 
taken  in  1820  and  every  five  years  thereafter.  The  ap- 
portionment after  the  first  census  was  not  made  to  depend 
upon  any  subsequent  enumeration  or  event,  and  after  the 
first  enumeration  the  legislature  not  only  apportioned 
the  State  every  five  years,  but  made  changes  during  in- 
tervals. A  change  in  the  practice  commenced  with  the 
adoption  of  the  constitution  in  force  April  1,  1848.  In 
that  constitution  was  first  introduced  a  provision  for 
re-apportionment  at  particular  times,  according  to  the 
number  of  white  inhabitants  at  the  first  regular  session 
after  returns  were  made.  Under  that  constitution  the 
legislature  made  its  first  re-apportionment  in  1854,  based 
on  the  census  of  1850.  This  apportionment  continued 
in  force  until  the  Federal  census  was  taken  in  1860,  and 
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then  a  new  apportionment  was  made  in  1861.  The  pres- 
ent constitution  was  adopted  in  1870,  containing  a  sim- 
ilar provision,  now  under  consideration.  After  that  time 
the  legislature  apportioned  the  State  in  the  years  1872, 
1882  and  1893.  From  the  time  of  the  adoption  of  the 
constitution  of  1848  for  a  period  of  fifty  years,  up  to  the 
act  of  January  11,  1898,  apportionments  were  made  at 
the  intervals  stated,  based  upon  the  census  taken  by  the 
United  States,  and  there  was  no  change  made  between 
such  periods.  This  practical  construction  of  the  consti- 
tution re- enforces  the  conclusion  at  which  we  have  ar- 
rived .  Such  a  legislative  interpretation,  long  established 
and  acquiesced  in,  is  regarded  as  of  great  force  in  deter- 
mining the  true  construction,  and  raises  a  strong  pre- 
sumption that  it  is  correct.  Bruce  v.  Schuyler^  4  Gilm.  221; 
Mattkeios  v.  Shores,  24  111.  28;  People  v.  Morgan,  90  id.  558; 
Cooley's  Const.  Lim.  (6th  ed.)  82;  Sedgwick  on  Construe, 
of  Stat,  and  Const.  Law,  412. 

Attention  has  been  called  by  counsel  to  the  fact  that 
the  legislature  of  1893  passed  an  apportionment  act 
which  was  approved  May  16,  1893,  and  also  passed  the 
subsequent  act  of  June  15,  1893,  repealing  the  same  and 
apportioning  the  State.  This  act  of  May  16,  1893,  is 
conceded  to  have  been  an  unconstitutional  and  void  act, 
which  never  became  a  law  for  the  reason  that  it  omitted 
the  town  of  Riverside,  a  populous  town  in  Cook  county, 
which  was  not  included  in  any  of  the  Senatorial  districts 
and  was  deprived  of  representation.  The  validity  of  the 
act  of  June  15,  1893,  was  therefore  not  affected  by  it, 
since  the  power  to  apportion  the  State  was  not  thereby 
exercised.  The  validity  of  the  act  of  June  15  passed  be- 
yond the  field  of  controversy  by  the  decision  in  People  v. 
TJiom2)so7i,  supra^  and  is  now  conceded.  The  act  of  May 
16,  1893,  has  no  force,  as  affecting  the  question  of  con- 
struction by  the  legislative  body  of  the  legislative  power, 
because  it  was  incomplete  and  void.  Its  passage  and 
repeal  do  not  in  any  manner  weaken  the  force  of  the 
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construction  of  the  constitution  given  by  the  legislature 
and  acquiesced  in  for  a  period  of  about  fifty  years. 

It  is  also  argued  that  a  fair  construction  of  the  pro- 
vision in  question  is,  that  it  was  to  secure  to  the  people 
a  re-apportionment  at  least  once  in  ten  years,  rather 
than  to  fix  the  time  for  the  exercise  of  the  power  or 
to  operate  as  an  exclusion  of  apportionments  at  other 
times.  The  same  argument  was  insisted  upon  in  Denney 
V.  State,  supra,  but  did  not  prevail,  and  it  was  held  that 
the  apportionment  could  only  be  made  after  the  taking 
of  an  enumeration,  and  that  when  a  valid  apportionment 
was  once  made  it  must  stand  until  after  the  making  of 
the  next  enumeration.  If  the  purjiose  had  been  as  con- 
tended, it  is  probable  that  the  constitution  would  have 
expressed  that  intent  which  is  lacking.  Furthermore,  it 
does  not  seem,  from  the  history  of  legislative  apportion- 
ments prior  to  the  adoption  of  the  provision,  that  there 
was  any  occasion  to  provide  for  securing  apportionments 
as  often  as  such  periods,  or  that  a  neglect  to  apportion 
was  regarded  as  an  evil  to  be  provided  against.  The 
legislatures  during  the  thirty  years  under  the  constitu- 
tion of  1818  had  been  in  the  habit  of  making  frequent 
apportionments.  The  courts  may  alwaj'S  look  to  ascer- 
tain the  evil  intended  to  be  remedied;  but  this  provision 
could  not  have  been  aimed  at  an  evil  which  did  not  exist, 
and  it  would  rather  seem  that  the  object  was  to  establish 
definite  periods  for  re-apportionments.  When  the  legis- 
lature of  1893  made  the  api3ortionment  of  that  year  the 
conditions  existed  which  authorized  the  exercise  of  the 
power,  and  the  legislative  discretion  was  exercised  based 
upon  the  Federal  census  of  1890, — a  division  of  the  pop- 
ulation by  51  and  the  resulting  quotient  as  the  ratio  of 
representation.  That  power  and  discretion,  when  fully 
exercised,  were  exhausted,  and  the  power  will  not  again 
arise  until  the  conditions  provided  for  in  the  constitution 
shall  again  exist.  The  power  and  discretion  are  to  be 
exercised  at  stated  intervals  and  in  certain  modes,  and 
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that  legislature,  upon  a  consideration  of  the  facts,  ex- 
ercised the  power  and  the  discretion.  A  subsequent  re- 
apportionment based  upon  the  same  census,  the  same 
division  and  the  same  quotient,  which  it  is  admitted  must 
be  used,  would  be  nothing:  but  reversing  the  judgment 
and  discretion  of  that  legislature,  exercised  upon  the 
same  facts  at  the  time  expressly  authorized  by  the  con- 
stitution; and  we  cannot  think  that  it  was  in  the  con- 
templation of  those  who  adopted  the  constitution  that 
succeeding  legislatures  should  set  aside  the  action  of  the 
first  by  changing  and  remodeling  districts,  where  no  new 
condition  contemplated  by  the  constitution  exists.  The 
power  to  make  apportionments  has  not  alwaj^s  been  ex- 
ercised at  exact  periods  of  ten  years,  but  the  power  con- 
ferred by  the  constitution  is  a  continuing  one  from  the 
time  it  is  constitutionally  devolved  upon  the  legislature 
until  it  is  performed.  {People  v.  Tliompson,  supra;  State  v. 
Cunningham^  supra.)  Twelve  States,  having  a  general 
plan  of  apportionment  similar  to  our  own,  have  by  their 
constitutions  forbidden  a  change  between  the  periods 
fixed  in  such  constitutions.  These  prohibitions  are  con- 
clusive of  that  which,  in  our  case,  must  be  the  subject  of 
construction,  and  which  has  been  practically  construed 
by  the  legislature  for  a  long  period  of  time,  as  we  have 
already  seen.  The  absence  of  such  an  express  prohi- 
bition in  our  constitution  is  not,  as  before  stated,  at  all 
conclusive  that  the  prohibition  was  not  intended. 

Plausible  reasons  may  be  given  for  sustaining  the 
power, — and  especially  in  this  particular  instance, — 
which  would  naturally  appeal  with  force  to  those  who 
believe  that  the  apportionment  of  1893  was  prompted  by 
some  other  motive  than  the  public  good  or  a  desire  to 
secure  to  the  people,  as  nearly  as  possible,  equality  of 
representation;  but  this  consideration  cannot  have  force 
as  against  the  provisions  of  the  constitution,  and  it  is  to 
be  remembered  that  the  same  rule  which  would  permit 
a  correction  of  inequality  would  also  permit  the  setting 
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aside  of  a  just  and  fair  apportionment  made  at  the  time 
fixed  by  the  constitution,  and  the  substitution  of  unjust 
and  oppressive  conditions  within  the  latitude  allowed  by 
the  constitution  to  the  legislature. 

We  are  convinced  that  the  construction  we  have  given 
to  the  constitution  is  the  correct  one,  and  we  feel  our- 
selves under  the  necessity  of  declaring  the  apportionment 
act  of  1898  unconstitutional  and  invalid.  A  peremptory 
writ  of  mandamus  is  awarded,  according  to  the  prayer  of 
the  petition.  Writ  awarded. 

Mr.  Justice  Wilkin,  dissenting: 

In  the  limited  time  at  my  disposal  I  can  only  state 
in  a  general  way  why  I  think  the  foregoing  opinion  and 
.conclusion  unsound. 

The  propositiop,  *'the  provision  authorizing  the  appor- 
tionment of  the  State  into  such  Senatorial  districts  is  sec- 
tion 6  of  article  4,"  is,  in  my  opinion,  a  misconception,  and 
forms  the  basis  of  the  wrong  conclusion  reached.  That 
section  does  not  empower  the  General  Assembly  to  make 
apportionment  laws,  nor  does  its  language  purport  to  do 
so.  It  only  declares  how  the  power  already  existing  in 
the  legislature  shall  be  exercised.  Nor  can  I  see  how  the 
fact  that  the  legislative  body  of  the  State  is  provided  for 
in  the  constitution, — "is  the  creature  of  the  constitution," 
— in  any  way  gives  support  to  the  assertion  that  section 
6  is  creative  of  the  power  in  that  body  to  apportion  the 
State.  It  is  admitted  that  the  power  to  pass  such  laws 
is  a  legislative  power.  It  is  inherent  in  the  General  As- 
sembly, and  can  be  exercised  by  it  at  such  times  and  in 
such  manner  as  it  may  deem  wise  and  proper,  except  in 
so  far  as  it  is  limited  by  the  constitution.  It  has  often 
been  said  by  this  court:  "No  proposition  is  better  settled 
than  that  a  State  constitution  is  a  limitation  upon  the 
power  of  the  legislature,  and  that  the  legislature  pos- 
sesses every  power  not  delegated  to  some  other  depart- 
ment or  expressly  denied  to  it  by  the  constitution."   The 
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rule  is  nowhere  more  clearly  stated  than  by  Judge  Cooley 
in  his  work  on  Constitutional  Limitations,  quoted  with 
approval  in  People  v.  Thompson^  155  111.  451,  as  follows: 
"Whatever  the  people  mig^ht  do  the  courts  cannot  prevent 
their  representatives  from  doing,  unless  the  people  have 
positively  and  expressly  forbidden  it.  Such  restrictions 
and  limitations  ought  to  be  clear  and  explicit.  Where  the 
power  which  is  exercised  is  legislative  in  its  character 
the  courts  can  enforce  only  those  limitations  which  the 
constitution  imposes,  and  not  those  implied  restrictions 
which,  resting  in  theory  only,  the  people  have  been  sat- 
isfied to  leave  to  the  judgment,  patriotism  and  sense  of 
justice  of  their  representatives." 

The  question  here  is,  does  the  language,  "the  General 
Assembly  shall  apportion  the  State  every  ten  years,  be- 
ginning with  the  year  1871,  by  dividing  the  population," 
etc.,  prohibit  the  passage  of  such  statutes  oftener  than 
once  in  each  period  of  ten  years.  The  language  as  to 
when  an  apportionment  shall  be  made,  it  will  be  seen, 
is  very  general  and  indefinite,  and  does  not  warrant  the 
assumption  throughout  the  majority  opinion  that  it  fixes 
the  time  when  it  shall  be  done.  It  does  not  require  the 
first  apportionment  to  be  made  in  the  year  1871,  or  at  the 
first  session  after  the  Federal  census  of  1870,  and  every 
ten  years  thereafter,  and  in  this  respect  is  peculiar.  It 
is  unlike  our  constitution  of  1848,  or  that  of  the  States  of 
Indiana  and  Wisconsin,  referred  to  in  the  cases  cited  from 
those  States.  They  expressly  provide  for  apportionments 
at  fixed  intervals,  but  no  such  requirement  is  found  in  our 
present  constitution.  It  does  no  more  than  fix  decennial 
periods,  beginning  with  the  year  1871,  and  requires  an 
apportionment  to  be  made  within  each  of  those  periods. 
Any  session  of  the  legislature  during  the  period  can  law- 
fully divide  the  State  into  Senatorial  districts,  if  it  has 
not  been  done  at  a  prior  session  in  the  perio'd,— and  this, 
not  because  it  was  the  duty  of  a  prior  session  to  do  so  and 
the  duty  a  continuing  one,  but  because  the  duty  devolves 
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upon  one  session  as  much  as  another.  It  could  not  be 
claimed  that  the  act  in  questioji  is  unconstitutional  be- 
cause passed  in  the  year  1898.  The  contention  must  be 
that  power  is  only  given  to  make  one  apportionment  in 
the  period  beginning"  with  the  year  1891  and  ending  with 
the  year  1901,  and  that  the  legislature  of  1893,  by  the  pas- 
sage of  the  act  at  that  session,  had  exhausted  that  power. 
Is  it  true  that  the  authority  of  the  General  Assembly 
is  by  this  indefinite  language  limited  to  the  passage  of  a 
single  act  during  each  ten  years?  That  there  is  no  ex- 
press language  to  that  effect  is  admitted,  but  the  theory 
of  the  foregoing  opinion  is  that  the  prohibition  arises  by 
necessary  implication.  I  do  not  so  understand  the  lan- 
guage. The  power  to  apportion  the  State  every  ten  years 
is  not,  in  my  opinion,  so  incompatible  or  inconsistent 
with  the  right  to  do  so  oftener  as  to  amount  to  an  im- 
plied prohibition.  The  assertion  that  there  is  no  substan- 
tial ground  for  establishing  a  different  rule  respecting 
the  time  when  apportionments  may  be  made  than  that 
which  applies  to  the  mode  of  doing  the  act  is  certainly 
unwarranted.  It  is  conceded  by  the  respondent  that  an 
apportionment  must  be  made  every  ten  years;  but  the 
insistence  is  that,  consistently  with  that  duty,  it  may  be 
done  oftener, — and  this  raises  the  question  of  construc- 
tion. It  is  impossible,  however,  that  a  mode  other  than 
that  prescribed  could  be  followed  consistently  with  the 
provision  in  question, — that  is,  the  population  must  be 
divided  by  51,  the  quotient  to  be  the  ratio  of  represen- 
tation. Certainly  the  ratio  cannot  be  obtained,  consist- 
ently with  that  express  requirement,  by  using  any  other 
number  as  a  divisor,  and  hence  there  is  no  room  what- 
ever for  construction  in  that  regard.  And  so  as  to  the 
other  requirements  in  the  mode  prescribed.  The  holding 
here  is,  that  because  the  constitution  says  the  General 
Assembly  shall  apportion  the  State  every  ten  years  it 
cannot  do  so  more  than  once  in  any  period  of  ten  years, 
no  matter  what  may  be  the  emergency  therefor.   It  seems 
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to  me  no  such  conclusion  can  be  reasonably  drawn,  much 
less  arise  by  necessary  implication.  It  is  the  duty  of 
courts  to  so  construe  constitutional  provisions  and  acts 
of  the  .legislature  as  to  harmonize  the  two,  and  sustain 
the  law  if  it  is  possible  to  do  so.  The  rule  is:  "Lan- 
guage restricting  the  legislative  power  of  the  General 
Assembly  must  be  construed  strictly,  {People  ex  rel.  v.  Wil- 
son, 15  111.  388,)  and  unless  it  shall  then  clearly  appear 
that  the  legislation  in  question  is  within  the  terms  of  the 
restriction  it  must  be  sustained.  If  it  only  be  doubtful 
whether  it  is  or  not,  the  doubt  must  be  in  favor  of  the 
validity  of  the  action  of  the  General  Assembly."  {Wilson 
V.  Board  of  Trustees,  133  111.  443.)  "If  doubt  exists  as  to 
the  constitutionality  of  the  statute,  the  benefit  of  the 
doubt  is  to  be  given  to  the  law.  The  doubt  upon  which 
the  court  is  to  act  may  arise  either  from  an  endeavor 
to  arrive  at  a  true  interpretation  of  the  constitution,  or 
from  a  consideration  of  the  law  after  the  meaning  of  the 
constitution  has  been  judicially  determined."  23  Am.  & 
Eng.  Ency.  of  Law,  351,  and  cases  cited  in  note. 

The  constitution,  considered  as  a  whole,  shows  that 
its  framers  did  not  intend  the  effect  given  to  the  language 
of  section  6  by  this  decision.  If  the  purpose  had  been 
to  prohibit  apportionments  oftener  than  once  every  ten 
years,  it  is  reasonable  to  suppose  that  language  would 
have  been  used  clearly  expressing  that  intention,  as  is 
done  in  section  9  of  article  4,  fixing  the  sessions  of  the 
General  Assembly  at  the  time  named  ''and  at  no  other  timer 
and  in  section  5  of  article  6,  providing  for  the  division  of 
the  State  into  districts  for  the  election  of  Supreme  Judges, 
wherein  it  is  said  "the  boundaries  of  the  districts  may  be 
changed  at  the  sessions  of  the  General  Assembly  next 
preceding  the  election  for  judges  therein,  and  at  no  oilier 
time;'^  and  again  in  section  13  of  the  same  article,  author- 
izing the  apportionment  of  the  State  into  judicial  circuits, 
the  language  being,  "new  circuits  may  be  formed  and  the 
boundaries  of  the  circuits  changed  by  the  General  As- 
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sembly  at  its  session  next  preceding  the  election  for  cir- 
cuit judges,  but  at  no  other  time,'*  It  is  also  a  significant 
fact  that  no  less  than  twelve  other  States  of  the  Union, 
in  the  frame  of  their  constitutions,  have  deemed  it  neces- 
sary, by  the  use  of  different  terms  of  expression,  to  pro- 
vide that  apportionments  should  be  made  at  fixed  periods 
and  at  no  other  time. 

There  is  to  my  mind  no  force  in  the  argument  at- 
tempted to  be  drawn  from  what  is  said  to  be  the  con- 
struction placed,  upon  the  constitution  by  the  legislature 
in  making  apportionments  of  the  State  every  ten  years, 
and  not  oftener.  In  dividing  the  State  into  Senatorial 
districts  once  in  each  period  of  ten  years  the  legislature 
did  so  not  under  a  construction  of  the  constitution  thereby 
placed  upon  it,  but  by  simply  following  its  plain  require- 
ment. That  it  did  not  do  so  oftener  cannot  be  said  to 
amount  to  a  construction  by  it  that  no  power  existed  to 
do  so.  It  cannot  be  assumed  that  it  refrained  from  exer- 
cising the  power  because  it  understood  it  did  not  possess 
it,  rather  than  because  it  found  no  occasion  for  its  exer- 
cise. The  only  necessity  for  a  re-apportionment  more 
than  once  in  a  decennial  period,  which  is  here  shown, 
arose  at  the  session  of  1893,  as  stated  in  the  foregoing 
majority  opinion,  and  that  legislature  did  not  hesitate 
to  make  it.  The  attempt  to  weaken  the  force  of  that 
action  as  indicating  the  construction  placed  upon  the 
constitution  by  the  legislature,  upon  the  ground  that  the 
first  act  was  unconstitutional,  is,  I  think,  futile.  With- 
out reference  to  the  question  as  to  the  power  of  the  leg- 
islature to  pass  upon  the  constitutionality  of  statutes 
enacted  by  it,  it  is  illogical  to  say  that  the  legislature 
could  review  its  own  acts  by  repealing  the  former  stat- 
ute at  the  same  session,  or,  as  I  suppose  would  be  ad- 
mitted, at  the  next  session  of  the  legislature,  on  the 
ground  that  it  was  unconstitutional  because  some  small 
part  of  the  territory  was  attached  to  no  district,  but 
would  have  no  power  to  do  so  upon  a  discovery  that  the 
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apportionment  was  grossly  unjust  to  the  people  of  one 
or  many  portions  of  the  State  by  reason  of  a  disregard 
of  the  requirement  that  the  districts  shall  be  formed  of 
compact  and  contiguous  territory,  etc. ,  and  as  nearly  as 
practicable  containing  an  equal  number  of  inhabitants. 

No  good  purpose  will  be  served  by  a  review  of  the 
authorities  cited  in  the  majority  opinion.  Unless  it  must 
be  held  that  the  power  of  the  General  Assembly  to  ap- 
portion the  State  is  derived  from  section  6,  supra,  of  the 
constitution,  or,  rather,  unless  there  is  no  reasonable 
ground  for  holding  otherwise,  none  of  them,  properly 
understood,  support  the  conclusion  announced.  The  Wis- 
consin case  does  not  decide  the  question  here  involved 
nor  purport  to  do  so,  and  the  Indiana  decision  does  so 
only  incidentally,  the  question  not  being  of  controlling 
importance  in  that  case.  But  as  already  said,  the  con- 
stitutional provisions  of  these  States  and  those  of  our 
own  are  materially  different,  and  the  decisions  for  that 
reason  should  not  be  given  the  force  of  authority  here. 
Tlie  fact  that  counsel  for  the  defendant  have  been  able 
to  cite  no  decisions  in  conflict  with  them  signifies  noth- 
ing. As  already  said,  the  language  of  our  constitution 
is  peculiar,  and,  so  far  as  I  have  been  able  to  discover, 
is  found  in  no  other  State  constitution.  It  is  before  this 
court  for  the  first  time  to  be  construed,  and  it  is  not 
strange  that  decided  cases  are  not  to  be  found  bearing 
on  the  issue  here.  It  is  not  for  the  defendant  to  show 
that  the  act  in  question  is  constitutional,  but  for  those 
who  chall"enge  its  validity  to  point  out  and  make  clear 
its  invalidity. 

For  the  reason  already  stated,  that  the  power  to  make 
apportionments  is  inherent  in  the  legislature  and  not 
created  by  the  constitution,  the  maxim  ''expressio  unius 
est  exclusio  alterius"  is  not  properly  applicable  in  the  con- 
struction of  section  6.  It  is  a  rule  only  to  be  applied 
where  the  intention  of  the  law-maker  is  not  otherwise 
manifest,  and  as  said  by  Mr.  Sutherland  in  his  work  on 
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Statutory  Construction,  (sec.  325,)  "under  these  condi- 
tions it  leads  to  sufficient  and  satisfactory  conclusions, 
but  otherwise  the  expression  of  one  or  more  things  is  not 
a  negation  or  exclusion  of  other  things;"  and  he  adds: 
"What  is  expressed  is  exclusive  only  when  it  is  creative, 
or  in  derogation  of  some  existing  law  or  of  some  provi- 
sion in  the  particular  act." 

In  my  opinion  the  Apportionment  act  of  January  11, 
1898,  entitled  "An  act  to  amend  sections  1  and  2  pi  an 
act  to  apportion  the  State  of  Illinois  into  Senatorial  dis- 
tricts, and  to  repeal  certain  acts  therein  named,  approved 
June  15,  1893,"  is  a  valid  and  constitutional  enactment, 
and  that  the  writ  in  this  case  should  be  denied. 


Amanda  Taylor 

V. 

The  Metropolitan  Accident  Association. 

Opinion  filed  April  Sly  1898, 

1.  Appeals  and  errors — Appellate  CourVs  finding  of  facta  is  con- 
clusive on  Supreme  Court,  A  finding  of  facts  recited  in  the  judg'ment 
of  the  Appellate  Court  on  appeal  in  a  suit  at  law  is  conclusive  on 
the  Supreme  Court. 

2.  Insurance— «ttiY  07i  accident  insurance  certificate— effect  of  Appel- 
late CourVs  finding  facts  in  alternative.  A  finding  of  facts  by  the  Appel- 
late Court,  on  appeal  in  a  suit  on  an  accident  insurance  certificate, 
that  the  death  of  plaintifif's  intestate  resulted  either  from  natural 
causes  or  unnecessary  exposure  to  danger,  both  of  which  causes 
were  excepted  from  insurance  by  the  certificate,  is  a  valid  finding 
though  in  the  alternative,  and  bars  a  recovery  on  the  certificate. 

Metropolitan  Accident  Ass,  v.  Taylor,  71  111.  App.  132,  affirmed. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Macon  county;  the  Hon.  Edward  P.  Vail, 
Judge,  presiding. 
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DuNDAS  &  O'Hair,  and  Sydney  A.  Eads,  for  plaintiff 
in  error. 

Smith,  Shedd,  Underwood  &  Hall,  for  defendant  in 
error. 

Mr.  Chief  Justice  Phillips  delivered  the  opinion  of 
the  court: 

Defendant  is  a  mutual  benefit  association,  organized 
under  the  act  of  July,  1883.  On  January  9, 1894,  it  issued 
its  certificate  of  membership  to  Homer  E.  Taylor,  making 
plaintiff,  his  mother,  the  beneficiary  in  case  of  his  death. 
Taylor  was  found  dead  beside  the  tracks  of  the  Chicago 
and  Northwestern  Railroad  Company,  near  the  city  of 
Clinton,  in  the  State  of  Iowa,  on  the  fifth  day  of  August, 
1894,  whilst  said  certificate  was  in  force,  with  evidence 
that  he  had  been  struck  by  an  engine  of  a  railroad.  The 
plaintiff  brought  this  action,  which  was  tried  by  the  court 
without  a  jury  and  without  written  pleadings,  and  a  find- 
ing and  judgment  were  entered  in  her  favor  for  $1053.33, 
which  were  excepted  to  by  the  defendant,  who  prosecuted 
an  appeal  to  the  Appellate  Court  for  the  Third  District. 

In  the  trial  court  the  case  was  submitted  on  a  stipu- 
lation, together  with  the  depositions  of  the  engineer  and 
coroner,  which  showed,  substantially,  that  about  seven 
o'clock  in  the  morning  of  the  fifth  day  of  August,  1894, 
Homer  E.  Taylor,  with  two  companions,  started  from 
Clinton,  Iowa,  to  go  to  the  next  village,  walking  upon 
the  railroad  track  for  about  three  miles,  when  his  com- 
panions desired  to  visit  a  farm  house  about  an  eighth 
of  a  mile  distant,  and  left  him  upon  the  track,  as  he  de- 
clined to  go  with  them  and  said  he  would  await  their  re- 
turn, when  they  would  continue  their  journey.  They  left 
him  about  the  same  place  where  a  few  minutes  afterwards 
he  was  struck  by  a  locomotive.  At  the  time  his  compan- 
ions left  him  he  appeared  to  be  in  good  health.  The  place 
of  the  accident  was  on  the  main  line  between  Clinton  and 
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Council  Bluffs,  which  was  double  tracked,  and  over  which 
thirteen  reg"ular  trains  each  way  passed  daily,  and  often 
as  many  extras.  For  a  mile  each  way  from  the  placQ 
where  the  accident  occurred  the  tracks  are  straigfht, 
without  anything  to  obstruct  the  view  for  that  distance 
in  either  direction.  The  track  was  fenced  on  both  sides, 
the  nearest  opening  being  a  highway  crossing  five  or 
six  hundred  feet  distant.  A  train  on  the  north  track 
approached  the  place  of  the  accident,  and  when  about 
three-quarters  of  a  mile  away  the  engineer  first  observed 
something  on  the  track,  but  did  not  know  it  was  a  man 
until  within  about  four  hundred  feet.  The  assured  was 
then  sitting  on  the  north  rail  and  facing  south-east,  with 
his  back  partially  turned  in  the  direction  from  which  the 
train  on  that  track  approached.  His  legs  were  stretched 
out,  his  arms  were  on  his  knees  and  his  bead  was  hang- 
ing down  between  his  knees.  The  engineer  could  not  say 
that  he  looked  towards  the  engine  or  raised  his  head 
or  moved  in  any  way.  His  body  was  struck  and  thrown 
from  the  track.  The  coroner,  a  physician  of  twenty-two 
years'  practice,  within  three  hours  thereafter  made  a  per- 
sonal examination  of  the  deceased,  and  found  both  his 
legs  and  back  broken,  his  skull  crushed,  his  bowels  ex- 
posed and  other  injuries,  and  that  at  the  time  his  person 
and  system  were  entirely  free  from  any  intoxicating  bev- 
erage. The  injuries  resulting  from  the  collision  were 
clearly  sufficient  to  cause  death. 

By  the  terms  of  the  certificate  of  membership,  the 
application  therefor  and  the  by-laws  of  the  association, 
i,t  is  declared  that  the  certificate  shall  provide  against 
all  forms  of  bodily  injuries  induced  by  external,  violent 
and  accidental  means,  except  as  follows:  *'The  benefits 
under  the  certificate  *  *  *  shall  not  extend  to  *  *  * 
death  or  disability  happening  directly  or  indirectly  in 
consequence  of  disease  or  bodily  infirmity,  *  *  *  or  by 
voluntary  exposure  to  any  unnecessary  danger."  The  by- 
laws of  the  association  contained  the  following  provision: 
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"The  following  hazards  are  risks  not  contemplated  or 
covered  by  this  insurance,  and  no  sum  whatever  shall  be 
paid  for  any  injury  received  while  thus  exposed,  or  in 
consequence  of  such  exposure,  to- wit:  Walking  on  the 
road-bed  or  bridge  of  any  railroad,"  etc. 

The  Appellate  Court,  on  the  facts  thus  presented  by 
the  record,  reversed  the  judgment  of  the  circuit  court 
without  remanding  the  cause,  and  made  a  special  finding 
of  facts,  which  was  incorporated  in  the  judgment  of  re- 
versal, as  follows;  "Upon  consideration  of  the  evidence 
contained  in  the  record  herein,  this  court  finds  the  de- 
ceased, Homer  E.  Taylor,  came  to  his  death  in  conse- 
quence of  bodily  disease  or  infirmity,  or  by  reason  of  his 
voluntary  exposure  to  unnecessary  danger."  Prom  that 
judgment  of  the  Appellate  Court  the  plaintiff  in  the  cir- 
cuit court,  who  recovered  judgment,  sued  out  a  writ  of 
error  from  this  court. 

It  is  insisted  by  the  plaintiff  in  error  that  the  special 
findings  of  fact  as  made  by  the  Appellate  Court  are  con- 
tradictory and  not  absolute,  and  that  the  finding  was  one 
of  law,  and  was  made  in  the  alternative,  and  therefore 
not  authorized  or  valid.  The  finding  as  made  by  the  Ap- 
pellate Court  is  an  alternative  finding  of  fact,  and  is,  that 
Homer  E.  Taylor  came  to  his  death  in  consequence  of 
bodily  disease  or  infirmity,  or  came  to  his  death  by  reason 
of  his  voluntary  exposure  to  unnecessary  danger,  and  by 
the  terms  of  the  certificate  of  membership  in  the  defend- 
ant association  either  alternative  would  be  a  bar  to  recov- 
ery. If  the  exposure  to  unnecessary  danger  by  placing 
himself  in  a  position  where  he  was  liable  to  be  struck 
at  any  moment  by  the  passing  trains  was  the  proximate 
cause  of  death,  (if  the  accident  was  the  cause  of  his 
death,)  or  if  death  resulted  from  natural  causes,  the  case 
is  excepted  by  the  certificate  of  membership,  and  in  either 
event,  on  the  facts  as  found,  was  a  bar  to  a  recovery. 
By  the  provisions  of  the  statute  the  finding  of  facts  as 
made  by  the  Appellate  Court  is  conclusive  on  this  court, 
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and  the  terms  of  the  certificate,  if  death  resulted  from 
either  of  the  causes  found  by  the  Appellate  Court  in  the 
alternative,  would  bar  a  recovery. 

The  judgment  of  the  Appellate  Court  is  affirmed.    . 

Judgment  affirmed. 

Mr.  Justice  Boggs  took  no  part  in  the  decision  of 
this  case. 


Franklin  MacVeagh  &  Co. 

V.  ,    

^    ^    ^  „    ^  ,  172      515 

P.  E.  Roysten  &  Co.  et  al  |i9i    hs\ 

Opinion  filed  April  21,  iS98, 

1.  Appeals  and  errors — appeal  from  order  distributing  proceeds 
of  execution  sale—how  amount  involved  is  determined.  The  amount  in- 
volved in  an  appeal  from  an  order  entered  upon  the  petition  of  an 
execution  creditor  askings  a  distribution,  according-  to  priorities,  of 
a  fund  in  the  sheriff's  hands  derived  from  a  sale  under  various  exe- 
cutions against  the  same  defendant,  is  determined  by  the  amount 
of  the  fund  necessarily  disposed  of  by  the  order,  and  not  by  the 
amount  of  the  petitioner's  claim. 

2.  Attachment— rigf/i<  of  creditor  whose  diligence  secured  property,  to 
priority.  Under  the  proviso  to  section  37  of  the  Attachment  act, 
(Rev.  Stat.  1874,  p.  158,)  when  property  is  attached  while  the  owner 
is  removing  the  same,  or  after  its  removal,  or  when  secreted  or  put 
out  of  his  hands  to  defraud  creditors,  the  creditor  whose  diligence 
secured  the  property  is  entitled  to  priority  of  payment,  and  the 
judgment  of  the  Appellate  Court  as  to  that  question  is  final. 

3.  SAME-^^cd  of  proviso  to  sectimi  S7  on  right  of  other  creditors  to  share 
pro  rata.  Where  two  judgments  by  attachment  are  recovered  at  the 
same  term  against  the  same  defendant,  and  the  court  orders  the 
first  attaching  creditor  to  be  paid  in  full  under  the  proviso  to  sec- 
tion 37  of  the  Attachment  act,  the  other  attaching  creditor  is  not 
entitled  to  priority  over  attachments  and  executions  issued  by  jus- 
tices of  the  peace  before  his  attachment  was  levied,  as  he  is  not 
entitled  to  share  pro  rata  with  the  first  attaching  creditor. 

4.  Same — when  distribution  of  proceeds  of  sale  must  be  under  section  61 
of  ad  on  judgments,  decrees  and  executions.  Where  the  only  attachment 
which  could  operate,  under  section  37  of  the  Attachment  act,  to 
advance  the  lien  of  a  subsequent  attachment  over  the  liens  of 
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intervening  attachments  and  executions  issued  by  justices  is  pre- 
vented from  so  doing  by  being  entitled  to  priority  under  the  proviso 
to  that  section,  the  distribution  of  the  proceeds  of  the  sale  after 
paying  the  first  attachment  in  full  must  be  according  to  section  51 
of  the  act  on  judgments,  etc.     (Rev.  Stat.  1874,  p.  627.) 

Franklin  MacVeagh  d-  Co,  v.  Roysten  &  Co, 71  111.  App.  617,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Kane  county;  the  Hon.  Henry  B.  Willis,  Judge, 
presiding". 

MoRAN,  KuAus  &  Mayer,  and  Alschuler  &  Murphy, 
for  appellants. 

Aldrich,  Winslow  &  Worcester,  John  M.  Ray- 
mond, Lee  Mighell,  G.  C.  Van  Osdel,  and  Hopkins, 
Thatcher  &  Dolph,  for  appellees.  , 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  a  petition  by  appellants,  Franklin  Mac- 
Veagh &  Co.,  to  the  circuit  court  of  Kane  county,  for  an 
order  to  the  sheriff  of  Kane  county  to  turn  over  the  pro- 
ceeds of  a  certain  sale,  made  by  him  of  a  stock  of  gro- 
ceries on  various  executions  in  his  hands  ag^ainst  White 
Dawson,  to  the  circuit  clerk,  and  for  an  order  distribut- 
ing the  fund  and  adjusting  the  priorities  of  the  several 
claimants  and  execution  creditors. 

From  the  finding  of  the  court  and  the  evidence  it  ap- 
pears that  Dwinell,  Wright  &  Co.  sued  out  an  execution 
for  $61  from  a  justice  of  the  peace  of  Kane  county  against 
White  Dawson,  and  placed  the  same  in  the  hands  of  a 
constable  September  26, 1896;  that  no  levy  was  then  made 
by  such  constable,  but  that  the  execution  was  subse- 
quently delivered  to  F.  H.  Hotz,  another  constable,  who 
was  also  deputy  sheriff  of  Kane  county;  that  an  attach- 
ment writ  was  issued  by  the  circuit  clerk  of  Kane  county 
September  28,  1896,  in  favor  of  F.  E.  Eoyston  &  Co.  and 
against  Dawson,  for  $567.64,  in  aid  of  a  suit  previously 
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commenced,  and  returnable  to  the  October  term,  1896,  of 
the  Kane  county  circuit  court,  and  placed  in  the  hands 
of  the  deputy  sheriff  at  8:10  A.  M.  of  the  same  day;  that 
subsequently,  on  the  same  day,  other  attachment  writs 
against  Dawson,  and  in  favor  of  Jameson,  Sheets  &  Co., 
Fred  Holmes,  Durand  &  Kasper  and  Eby  &  Michels,  is- 
sued by  various  justices  of  the  peace  and  by  the  city 
court  of  Aurora,  came  into  the  hands  of  the  same  officer, 
as  constable;  that  on  the  same  day  he  levied,  under  these 
various  writs,  on  the  stock  in  trade  of  Dawson,  which  had 
theretofore  been  assigned  and  transferred  by  Dawson  to 
John  H.  Shay  &  *Co.  for  the  purpose  of  hindering,  delay- 
ing and  defrauding  his  creditors;  that  afterwards  Frank- 
lin MacVeagh  &  Co.  sued  out  their  writ  of  attachment 
against  Dawson  from  the  circuit  court  of  Kane  county  in 
aid  of  a  suit  which  they  had  brought  to  said  October  term 
of  said  Kane  county  circuit  court,  which  writ  came  into 
the  officer's  hands  October  31, 1896,  and  was  levied  by  him 
on  the  stock  already  in  his  possession.  Judgments  were 
rendered  in  all  these  suits  and  executions  issued.  Judg- 
ments in  all  of  said  suits  in  the  circuit  court  were  ren- 
dered at  said  October  term.  The  officer  subsequently  sold 
the  goods  attached,  giving  a  notice  of  such  sale  as  sheriff 
and  another  as  constable,  and  there  was  left  in  his  hands 
for  distribution,  after  paying  the  costs  of  sale,  the  sum 
of  $1290.  The  court  ordered  that  Dwinell,  Wright  &  Co. 
should  be  first  paid,  then  F.  E.  Royston  &  Co.,  then  the 
other  creditors  in  the  order  of  their  priority,  and  lastly 
appellants.  The  total  amount  of  the  executions  having 
priority  of  appellants,  exclusive  of  costs,  was  $1281.73, 
thus  entirely  disposing  of  the  fund  and  leaving  appellants 
nothing.  The  court  also  found  that  the  stock  of  goods 
seized  under  these  writs  had  been  recovered  and  levied 
upon  through  the  diligence  of  F.  E.  Royston  &  Co.,  and 
that  because  thereof  they  were  entitled  to  the  priority 
and  to  the  full  amount  of  their  claim  before  any  creditors 
whose  writs  were  posterior  to  theirs  in  point  of  time. 
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From  the  judgment  of  the  court  appellants  appealed  to 
the  Appellate  Court,  where  the  judgment  was  affirmed, 
and  they  have  further  appealed  to  this  court. 

It  is  urged  on  behalf  of  some  of  the  appellees,  that 
as  appellants'  claim  was  only  for  $607.06  the  amount  in 
controversy  in  this  suit  is  less  than  $1000,  and  that  there- 
fore this  appeal  would  not  lie  without  a  certificate  of  im- 
portance from  the  Appellate  Court.  This  contention  can 
not  be  sustained.  The  petition  asked  that  the  whole 
fund  be  paid  to  the  clerk  of  the  court  and  the  priori- 
ties adjusted  by  the  court.  The  whole  fund  amounted  to 
$1290.  Appellants  admit  that  Royston  &  Co.  should  be 
paid  in  full,  as  having  the  first  lien,  and  that  the  ques- 
tion as  to  priority  arises  between  appellants  and  the 
other  attaching  creditors  besides  Royston  &  Co.  If  their 
contention  were  sustained  it  would  result  in  postponing 
claims  amounting  to  $714.09  to  the  appellants*  claim  of 
$607.06,  and  would  be  an  adjudication  as  to  the  dispo- 
sition of  the  whole  fund.  In  Longioith  v.  Riggs,  123  111. 
258,  plaintiff  in  error  only  questioned  the  application  of 
$951.67  out  of  a  fund  of  $2214.50,  and  this  court  held  that 
the  decree  of  the  circuit  court  disposed  of  the  whole 
fund;  that  the  appeal  to  the  Appellate  Court  brought 
before  that  court  for  review  such  decree,  and  that  when 
the  affirmance  of  the  Appellate  Court  of  such  decree  was 
brought  to  this  court  for  review,  the  amount  involved 
here  in  controversy  was  the  amount  in  the  trustee's  hands 
subject  to  disposition  under  the  decree.  The  circum- 
stances are  similar  here.  It  is  the  disposition  of  the 
whole  fund  in  the  sheriff's  hands  that  was  sought  for  and 
ordered  by  the  court. 

Appellants  contend  that  they  are  entitled  to  share 
with  Ro3^ston  &  Co.  in  the  proceeds  of  the  sale  because 
their  judgment  was  rendered  at  the  same  term  of  the  same 
court  as  that  of  Royston  &  Co.,  and  that  the  other  cred- 
itors having  attachment  judgments  out  of  other  courts 
should  be  postponed  to  them.     The  37th  section  of  the 
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Attachment  act  provides  as  follows:  "All  judgements  in 
attachments  agfainst  the  same  defendant,  returnable  at 
the  same  term,  and  all  judgments  in  suits  by  summons, 
capias  or  attachment  against  such  defendant,  recovered 
at  that  term  or  at  the  term  when  the  judgment  in  the 
first  attachment  upon  which  judgment  shall  be  recovered 
is  rendered,  shall  share  pro  rata,  according  to  the  amount 
of  the  several  judgments,  in  the  proceeds  of  the  property 
attached,  either  in  the  hands  of  a  garnishee  or  otherwise: 
Provided,  when  the  property  is  attached  while  the  defend- 
ant is  removing  the  same  or  after  the  eame  has  been  re- 
moved from  the  county,  and  the  same  is  overtaken  and 
returned,  or  while  the  same  is  secreted  by  the  defendant 
or  put  out  of  his  hands  for  the  purpose  of  defrauding 
his  creditors,  the  court  may  allow  the  creditor  or  credit- 
ors through  whose  diligence  the  same  shall  have  been 
secured,  a  priority  over  other  attachments  or  judgment 
creditors."  It  will  be  perceived  that  the  proviso  in  this 
section  allows  the  creditor  through  whose  diligence  the 
property  has  been  secured  after  the  same  has  been  put 
out  of  the  debtor's  hands,  a  priority  over  other  attach- 
ment or  judgment  creditors.  The  circuit  court  found  that 
it  was  due  to  the  superior  diligence  of  Royston  <fe  Co.  that 
the  property  was  made  available  to  satisfy  the  creditors, 
and  this  finding  has  been  confirmed  by  the  judgment  of 
aflBrmance  of  the  Appellate  Court,  and  is  therefore  bind- 
ing on  this  court.  This  being  the  case,  there  was  no 
error  in  allowing  Royston  &  Co.  the  priority,  and  having 
such  priority  they  were  not  compelled  to  share  with  any 
subsequent  creditor. 

But  did  appellants,  by  subsequently  issuing  their  at- 
tachment out  of  the  same  court  in  aid  of  their  suit  and 
by  obtaining  judgment  at  the  same  term,  acquire  any 
priority  over  the  attachments  issued  by  the  justice's 
courts  and  the  city  court,  before  their  own  attachment? 
They  claim  they  did  by  virtue  of  this  37th  section,  but 
they  seem  to  ignore  the  proviso  altogether.    On  account 
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of  the  finding  of  superior  diligence  in  Royston  &  Co.  en- 
titling* them  to  a  priority,  there  was  no  other  judgment 
of  the  circuit  court  with  which  appellants  could  share, 
and  the  operation  of  the  37th  section  was,  as  to  them, 
suspended  in  this  case  by  the  operation  of  the  proviso. 
There  being  no  other  judgment  or  attachment  of  the  cir- 
cuit court  prior  to  the  other  attachment  and  judgment 
creditors  who  had  secured  liens  before  appellants,  there 
was  nothing  to  enable  appellants  to  ante-date  their  lien, 
as  it  is  only  by  virtue  of  the  statute  that  any  such  a  re- 
sult could  be  secured.  In  such  case  the  51st  section  of 
the  act  on  judgments,  decrees  and  executions  would  ap- 
ply, which  directs  that  the  proceeds  of  such  sale  "shall 
be  applied  to  the  discharge  of  the  several  judgments  in 
the  order  in  which  the  respective  writs  of  attachment  or 
executions  become  a  lien  or  are  entitled  by  law  to  share." 
{HancJiett  v.  Ives,  133  111.  332.)  In  Paltzer  v.  National  Bank  of 
Illinois,  145  111.  177,  a  prior  attachment  suit  was  dismissed 
without  any  judgment  having  been  entered  thereon,  and 
it  was  held  that  a  junior  attachment  creditor  thereby 
lost  the  benefit  of  the  lien  of  the  first  attachment.  In 
the  case  at  bar  the  first  attachment  was  entitled  to  a 
priority,  and  therefore  there  could  be  no  sharing  between 
it  and  a  junior  attachment,  as  the  fact  of  priority  must 
necessarily  exclude  the  idea  of  any  sharing  in  the  pro- 
ceeds. In  other  words,  the  only  attachment  that  could 
operate  to  advance  appellants'  lien  ahead  of  the  inter- 
mediate attaching  creditors,  under  said  section  37,  was 
prevented  from  having  such  operation  by  having  been 
brought  within  the  proviso  to  said  section. 

There  are  some  other  points  made  by  counsel,  but  it 
is  not  necessary  to  consider  them. 

The  judgment  of  the  Appellate  Court  is  afSrmed. 

Judgment  affirmed. 
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Ida  Seymour  et  al. 


Susan  Bowles  et  al. 
Opinion  filed  April  f  i,  1898, 

1.  Evidence— cwfmi«si6i7%  of  oral  testimony  in  construing  a  deed. 
Where  the  language  of  a  deed  is  indefinite  or  obscure,  oral  testi- 
mony is  admissible  to  show  the  circumstances  surrounding  the  par- 
ties, to  enable  the  court  to  read  the  deed  in  the  light  in  which  it 
was  written,  but  not  to  contradict  or  vary  the  language  used. 

2.  Mistake — mere  allegation  of  mistake  of  law  not  sufficient  to  warrant 
correction.  An  allegation  in  a  bill  for  partition,  to  the  effect  that 
in  drawing  up  the  deed  under  which  complainants  claim  the  word 
"heirs"  was  mistakenly  used  for  "children,"  presents  no  case  for  the 
correction  of  the  mistake  or  the  reformation  of  the  deed,  as  such 
a  mistake  is  one  of  law. 

3.  Deeds — nde  thai  word  "heirs"  may  mean  "children**  applies  to  deeds 
as  icell  as  wills.  The  rule  that  the  word  "heirs"  may  be  given  the 
meaning  of  "children,"  when  it  appears  such  was  the  intention  of 
the  party  using  it,  applies  In  construing  deeds  as  well  as  wills. 

4.  Same — wJien  word  "heirs,"  used  in  a  deed,  will  be  given  meaning  of 
"children.**  A  deed  to  a  named  grantee  "and  her  minor  heirs"  will 
be  construed  as  using  the  word  "heirs"  as  a  synonym  for  children, 
as  the  deed,  upon  its  face,  shows  the  ancestor  to  be  living,  and 
thereby  excludes  the  possibility  that  the  word  "heirs"  was  used  in 
its  technical  sense. 

5.  Same— deed  construed  as  passing  a  life  estate  xoith  remainder  to  the 
grantee*s  children.  A  deed  to  a  named  grantee  "and  her  minor  heirs, 
and  in  case  of  the  death  of  either  of  the  heirs  without  issue  the 
property  right  to  revert  back  to  the  surviving  heirs,"  will  be  con- 
strued as  passing  a  life  estate,  only,  to  the  grantee,  with  remain- 
der to  her  then  minor  children  who  should  survive  her,  or  if  any 
of  them  should  then  be  dead  leaving  issue,  to  such  issue. 

6.  Same— to/icn  deed  does  not  create  estate  in  co-tenancy.  A  deed  to 
a  named  grantee  "and  her  minor  heirs"  will  not  create  an  estate 
in  co-tenancy,  although  the  word  "heirs"  is  given  the  meaning  of 
"children,"  where  it  is  further  provided  that  in  case  of  the  death 
of  any  of  the  heirs  without  issue  the  property  right  shall  revert 
back  to  the  surviving  heirs. 

7.  Partition— partition  cannot  he  had  before  ijiterests  of  parties  are 
definitely  ascertained.  Remainder-men  are  not  entitled  to  partition  of 
lands  subject  to  the  interest  of  the  life  tenant,  where,  by  the  terms 
of  the  deed  under  which  they  claim,  the  interests  of  the  parties 
cannot  be  definitely  ascertained  until  the  death  of  the  life  tenant. 
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Appeal  from  the  Circuit  Court  of  Montgomery  count}'; 
tbe  Hon.  Jacob  Fouke,  Judge,  presiding. 

William  Bowles,  and  Susan,  his  wife,  on  January  4, 
1878,  conveyed  certain  real  estate  to  William  Beatty, 
their  son-in-law.  On  the  same  day  Beatty  and  wife  exe- 
cuted a  deed,  as  follows: 

"The  grantor,  William  A.  Beatty  and  Sarah  A.  Beatty, 
of  the  town  of  Raymond,  in  the  county  of  Montgomery 
and  State  of  Illinois,  for  and  in  consideration  of  one  dol- 
lar in  hand  paid,  convey  and  warrant  to  Susan  Bowles 
and  her  minor  heirs,  and  in  case  of  the  death  of  either  of 
the  heirs  without  issue  the  property  right  to  revert  back 
to  the  surviving  heirs,  of  the  town  of  Raymond,  county 
of  Montgomery  and  State  of  Illinois,  the  following  de- 
scribed real  estate:"  (Here  follows  a  description  of  the 
property,  the  deed  concluding  in  the  usual  form.) 

At  the  January  term,  1896,  of  the  circuit  court  of 
Montgomery  county,  Ida  Seymour,  William  A.  Bowles 
and  Irene  Mason,  alleging  that  they  were  three  of  the 
minor  children  of  Susan  Bowles  at  the  date  of  the  last 
mentioned  deed,  filed  their  bill  in  chancery  against  Susie 
H.  Parrott,  the  other  of  said  minor  children,  and  Susan 
Bowles,  their  mother,  for  the  partition  of  the  said  lands. 
They  alleged  that  at  the  time  of  the  execution  of  the 
deed  William  Bowles  had  three  adult  children  and  the 
four  above  mentioned  minor  children;  that  he  had  pre- 
viously provided  for  the  adults  by  making  advancements 
to  them,  and  intended  by  this  deed  to  give  the  minors  an 
equal  share  of  his  estate;  that  he  employed  one  Carter 
to  prepare  the  deed,  who,  in  doing  so,  "named  Susan 
Bowles  and  her  minor  heirs  as  grantees,  when,  as  a  mat- 
ter of  fact,  it  was  the  intention  of  William  Bowles  to 
have  said  lands  conveyed  to  Susan  Bowles  and  her  minor 
children,  the  complainants,  Ida  Seymour,  William  Bowles 
and  Irene  Mason,  and  also  the  defendant  Susie  H.  Par- 
rott, who  were  the  minor  children  of  the  said  William 
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Bowles;"  that  William  Bowles  was  uneducated,  and 
Carter  did  not  distinguish  the  difference,  in  legal  effect, 
between  the  words  "heirs"  and  "children,"  and  used  the 
word  "heirs"  as  a  synonym  of  "children;"  "that  by  using 
the  word  *heirs'  as  a  synonym  for  'children,'  as  was  done 
by  said  parties,  the  deed  becomes  intelligible,  otherwise 
it  is  not  so  and  is  without  meaning;"  that  by  the  deed 
complainants  and  Susie  H.  Parrott  and  Susan  Bowles 
became  seized,  as  tenants  in  common,  in  equal  shares; 
that  Susan  Bowles  has  received  rents  and  profits  from 
the  lands  to  the  amount  of  $5000.  The  prayer  is  for 
partition  and  an  accounting,  and  for  the  reformation  of 
the  deed  to  carry  out  the  intention  of  William  Bowles 
and  William  Beatty  in  its  execution.  The  circuit  court 
sustained  a  demurrer  to  the  bill,  and,  the  complainants 
electing  to  abide  by  the  same  without  amendment,  it  was 
dismissed  at  their  cost.  To  reverse  that  decree  this  ap- 
peal is  prosecuted. 

James  M.  Truitt,  and  Ho wett  &  Jett,  for  appellants. 

Lane  &  Cooper,  for  appellees. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 

The  correctness  of  the  decision  of  the  court  below  de- 
pends entirely  upon  the  question  whether,  upon  a  proper 
construction  of  the  deed  from  Beatty  and  wife,  the  bill 
of  appellants  showed  on  its  face  that  they  were  entitled 
to  the  relief  prayed.  In  construing  that  deed  it  should 
be  given  the  same  effect  as  though  it  had  been  executed 
by  William  Bowles,  it  appearing  from  the  bill  to  have 
been  made  at  his  instance  and  to  accomplish  his  purpose. 

When  the  language  used  by  the  parties  to  a  contract 
or  deed  is  indefinite  or  obscure,  oral  testimony  is  ad- 
missible to  show  the  surrounding  circumstances  of  the 
parties,  for  the  purpose  of  enabling  the  court  to  view 
the  instrument  and  construe  its  language  from  the  same 
standpoint  which  they  occupied  when  executing  it,  but 
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for  that  purpose  only,  and  never  to  contradict,  change  or 
vary  the  language  used.  The  allegation  in  the  bill  that 
in  drafting  the  deed  the  word  "heirs"  was  mistakenly 
used  for  "children,"  presents  no  case  for  the  correction 
of  a  mistake  or  reformation  of  the  deed.  The  alleged 
mistake  is  one  of  law,  and  cannot  be  corrected.  (Fowler 
V.  Black,  136  111.  363.)  Looking  at  the  deed  itself,  with 
such  allegations  of  the  bill  as  show  the  surrounding  cir- 
cumstances of  its  execution,  for  the  purpose  of  constru- 
ing it,  we  will  consider  all  its  language  and  give  effect 
thereto,  unless  we  find  some  part  of  it  so  repugnant  or 
meaningless  that  we  cannot  do  so. 

If  the  word  "heirs,"  as  used  in  the  granting  clause, 
be  given  its  technical  meaning,  no  extended  argument 
is  necessary  to  show  that  it  must  be  rejected  as  without 
force  or  meaning,  because  it  is  a  rule  of  the  common  law 
that  no  inheritance  can  vest,  nor  any  person  be  the  ac- 
tual, complete  heir  of  another,  till  the  ancestor  be  pre- 
viously dead.  Nemo  est  hceres  viventis.  (Coke's  Litt.  22 &; 
2  Blackstone's  Com.  70,  107,  208.)  Susan  Bowles,  being 
alive  when  the  deed  was  executed,  could  have  no  "minor 
heirs."  But  is  the  word  "heirs"  here  used  in  its  technical 
sense?  In  answering  this  question  we  may  properly  con- 
sider the  facts  pleaded  in  the  bill,  which  show  the  motive 
of  William  Bowles  for  causing  the  deed  to  be  made  and 
the  circumstances  surrounding  its  execution.  We  are  of 
the  opinion,  however,  that  the  deed  shows  on  its  face 
that  by  "minor  heirs"  was  meant  "minor  children."  It  is 
well  understood  that  such  a  meaning  may  be  given  to 
the  term  "heirs,"  when  it  sufficiently  appears  that  such 
was  the  intention  of  the  party  using  it, — and  this  rule 
applies  to  deeds  as  well  as  to  wills.  {Griswold  v.  EickSy 
132  111.  494.)  In  Hei^d  v.  Norton,  1  Denio,  165,  which  was 
a  case  involving  the  construction  of  a  will,  it  was  said: 
"Where  the  will  recognizes  the  ancestor  as  living,  and 
makes  a  devise  to  his  heirs,  eo  nomine,  this  shows  that 
the  term  was  not  used  in  the  strict  sense,  but  as  meaning 
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the  heirs  apparent  of  the  ancestor  named."  In  Heath  v. 
Bewitty  127  N.  Y.  166,  the  conveyance  being  by  deed  from 
Benjamin  Heath  to  "the  heirs  of  Warren  Heath,"  reserv- 
ing^ to  the  grantor  and  his  wife  each  a  life  estate,  and 
after  their  death  to  the  said  Warren  Heath  for  life,  the 
court  quoted  the  foregoing  language  from  1  Denio,  and 
added:  "Now,  in  this  case  Warren  Heath  was  living  at 
the  time  of  making  the  deed,  which  fact  sufficiently  ap- 
pears in  the  deed,  because  the  grantor  reserved  to  him 
a  life  estate  in  the  lands  sought  to  be  conveyed,  and  he 
had  children  living,  among  whom  was  the  plaintiff  in 
this  action,"  and  it  was  held  that  the  word  "heirs"  was 
used  as  synonymous  with  "children."  On  principle  the 
case  is  like  the  one  at  bar,  and  we  think  is  well  sup- 
ported by  reason  and  authority. 

It  cannot  be  supposed  that  the  grantor  in  this  deed 
intended  to  make  a  present  conveyance  to  Susan  Bowles 
and  to  her  minor  heirs  at  the  same  time.  The  fact  that 
the  deed  shows  on  its  face  that  Susan  Bowles  was  then 
living  by  conveying  to  her,  refutes  all  idea  of  the  use  of 
the  words  "minor  heirs"  in  a  technical  sense.  The  mani-. 
fest  intention  of  the  grantor,  from  the  language  used, 
was  to  give  Susan  Bowles  a  life  estate,  with  remainder 
to  her  then  minor  children  who  should  survive  her,  or,  if 
any  of  them  should  then  be  dead  leaving  issue,  to  such 
issue.  By  the  terms  of  our  statute  the  conveyance  to 
Susan  Bowles,  though  containing  no  words  of  inherit- 
ance, would  be  sufficient  to  convey  the  fee  to  her,  were 
it  not  for  other  language  clearly  showing,  as  we  think, 
the  intention  to  give  her  but  a  life  estate.  But  if  we  read 
the  words  "her  minor  heirs"  as  "her  minor  children,"  it  is 
still  clear  there  was  no  intention  that  the  minors  should 
take  immediately,  because  it  is  expressly  stated  that  in 
case  of  the  death  of  either  of  them  without  issue  the  prop- 
erty right  shall  revert  back  to  the  surviving  children. 
If  the  intention  had  been  to  vest  an  interest  in  the  lands 
in  the  minor  heirs  with  their  mother,  Susan  Bowles,  as 
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tenants  in  common  with  her,  as  is  contended  by  com- 
plainants, the  conveyance  would  have  been  to  them  with- 
out any  reference  to  the  future;  whereas  the  langnag^e 
used  clearly  shows  that  as  to  them  it  was  only  to  take 
effect  in  the  future,  the  future  period  meant  clearly  being 
the  death  of  the  mother,  and  vest  the  title  in  the  chil- 
dren then  living",  or  if  any  should  be  then  dead  leaving 
issue,  in  such  issue.  We  see  no  legal  reason  why  effect 
cannot  be  given  to  that  intention  when  the  proper  time 
arrives. 

If  it  be  said  there  is  a  lack  of  clearness  in  the  use  of 
the  terms  employed,  still  we  are  of  the  opinion  that  the 
phrase,  "in  case  of  the  death  of  either  of  the  heirs  with- 
out issue,"  as  used  in  the  deed,  means  the  death  of  either 
of  such  minor  heirs  (or  children)  without  issue,  before 
the  death  of  Susan  Bowles;  that  by  the  words  "property 
right,"  in  the  connection  in  which  the}''  are  used,  the 
grantor  meant  the  right  which  such  child  would  have,  at' 
its  death,  in  the  property,  subject  to  the  prior  estate  of 
Susan  Bowles,  the  mother, — in  other  words,  its  interest 
in  the  remainder. 

This  view  does  not,  however,  sustain  appellants'  bill. 
Counsel  insist  that  on  this  bill  they  are  at  least  entitled 
to  a  partition  of  the  lands  subject  to  the  life  interest  of 
Susan  Bowles.  The  bill  seeks  no  such  relief,  as,  mani- 
festly, it  could  not  at  this  time.  Who  will  be  entitled  to 
take  the  property  at  the  death  of  Susan  Bowles,  if  the 
construction  we  place  upon  it  be  the  correct  one,  can  only 
be  determined  at  her  death.  One  or  more  of  these  com- 
plainants, or  the  defendant  Susie  H.  Parrott,  may  then 
be  dead  without  issue,  in  which  event  his,  her  or  their 
interests  would,  under  the  terms  of  the  deed,  vest  in  the 
survivors,  and  hence  the  rights  or  interests  of  the  re- 
spective parties  cannot  be  determined  now,  and  so,  in 
any  view  of  the  case,  the  decree  of  the  circuit  court  was 
proper.     It  will  accordingly  be  afl&rmed. 

Decree  ajjirmed. 
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The  Chicago  and  Alton  Railroad  Company 

V. 

Timothy  O'Neil,  Admr. 

Opinion  filed  April  21^  1898, 

■1.  Ralroads — when  a  verdict  finding  defendant  guilty  of  gross  negli- 
gence will  not  be  set  aside.  A  verdict  finding  the  defendant  railroad 
company  guilty  of  gross  negligence  upon  the  plaintiflf's  uncontra- 
dicted evidence  that  the  servants  of  the  company,  after  nightfall, 
uncoupled  a  car  from  a  backing  train  while  moving  and  "kicked"  it 
in  upon  a  siding,  unattended  by  a  brakeman  and  without  a  light, 
at  a  time  when  such  servants  knew  that  a  great  many  people  were 
walking  upon  such  siding,  will  not  be  set  aside,  on  appeal. 

2.  Evidence— when  dty  ordinance  regulating  movement  of  trains  is 
admissible.  A  city  ordinance  providing  that  railroad  trains,  when 
backing,  shall  "have  a  conspicuous  light  in  the  rear  car  or  en- 
gine," etc.,  is  admissible  under  evidence  that  the  servants  of  the 
defendant  railroad  company,  in  the  night  time,  uncoupled  the  rear 
car  of  a  switching  train  w^hile  moving  backward  and  "kicked"  it  in 
"upon  a  siding  without  a  light. 

Chicago  and  Alton  B,  R.  Co.  v.  O'Neil^  64  111.  App.  623,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  R.  S.  Tuthill,  Judge, 
presiding". 

Prank  O.  Lowden,  and  Robert  Mather,  for  ap- 
pellant. 

P.  O'Neil  Byrne,  and  Michael  E.  Ames,  (Edward 
J.  Walsh,  of  counsel,)  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Appellee  recovered  a  judg'ment  against  appellant  in 
an  action  on  the  case  for  the  alleged  negligent  or  wrong- 
ful killing  of  Mrs.  Ellen  O'Neil,  and  the  Appellate  Court 
has  affirmed  that  judgment. 

Mrs.  O'Neil  was  employed  in  labeling  cans  at  the  pack- 
ing house  of  Nelson  Morris  &  Co.,  at  the  stock  yards  in 
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Chicago,  and  on  quitting^  work  for  the  day,  about  5:45 
o'clock,  January  19,  1892,  left  that  place  for  her  home,  it 
being"  then  dark.  The  packing  house  was  situated  on  the 
north-west  corner  of  Forty-third  street  (a  street  running 
east  and  west)  and  an  open  space  extending  north  and 
south,  upon  which  open  space  several  railroad  tracks 
were  laid  and  in  use.  This  open  space  was  called  by  two 
of  the  witnesses  "Loomis  street."  Upon  this  open  space, 
north  of  Forty-third  street,  were  standing  some  freight 
cars.  A  switch  engine  was  attached  and  these  cars  were 
backed,  and  one  of  them  was  switched  south  soon  after 
Mrs.  O'Neil  left  her  place  of  work.  She  crossed  Portj»^- 
third  street  and  proceeded  south  on  Loomis  street,  so 
called,  walking  part  of  the  way  on  a  track  on  which  cars 
were  switched  to  the  platform  of  the  beef-house  of  her 
employer,  just  south  of  Forty-third  street.  She  was  in 
company  with  another  woman,  and  apparently  did  not 
observe  the  car  coming  behind  her  on  the  track  until  it 
was  within  a  few  feet  of  her,  when  she  stepped  off  the 
track  to  the  right,  next  to  the  platform,  while  the  other 
woman  stepped  to  the  left.  The  doors  of  the  car  were 
swinging  doors,  and  the  one  on  the  right  was  open,  and 
for  that  reason  projected  outward  some  nine  inches  fur- 
ther than  when  closed.  Owing  to  this  fact  there  was  not 
sufficient  room  between  this  projecting  door  and  the  plat- 
form, which  was  about  four  feet  high,  for  the  car  to  pass 
without  injuring  the  deceased,  and  the  consequence  was 
she  was  struck  and  killed.  There  was  no  brakeman  upon 
the  car,  and  no  light  upon  it,  although  it  was  then  quite 
dark.  The  car  had  been  sent  down  the  track  by  what  is 
known  as  "kicking," — that  is,  it  was  uncoupled  from  the 
other  cars  while  in  motion  imparted  by  the  switch  en- 
gine, and  under  the  impulse  of  this  motion  ran  but  a  few 
feet  beyond  the  place  where  it  struck  Mrs.  O'Neil.  She 
could  have  gone  home  by  another  route,  but  not  so  con- 
veniently and  not  without  passing  over  other  railroad 
tracks.     There  were  a  great  many  people  employed  in 
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the  various  establishments  about  this  part  of  Loomis 
street,  so  called,  who  passed  back  and  forth  over  this 
space  at  pleasure  in  going  to  and  returning  from  their 
several  employments.  One  witness  testified:  "It  was 
about  a  quarter  to  six;  there  would  be  hundreds  of  peo- 
ple on  the  tracks  at  that  time,  because  it  was  just  after 
quitting  time." 

The  engineer  who  had  charge  of  the  engine  when  this 
car  was  "kicked"  down  on  the  track  in  question,  testified: 
"A  person  could  uncouple  cars  going  three  or  four  or  five 
miles  an  hour.  When  I  got  the  signal  in  this  case  to  stop, 
my  locomotive  was  about  Forty-third  street.  When  the 
pin  was  pulled  I  do  not  remember  the  rate  of  speed  I  was 
running, — probably  six  or  eight  miles  an  hour.  The  car 
that  was  let  go  would  lessen  its  speed.  There  is  no  way 
of  getting  out  of  the  building  without  crossing  the  rail- 
road track,  either  to  the  north,  south,  east  or  west.  The 
employees  there  came  from  all  directions.  I  did  not  know 
of  the  accident  until  a  few  seconds  after  it  happened.  I 
did  not  see  the  woman.  I  saw  people  going  back  and 
forth.  There  is  a  swarm  of  people  at  that  time  of  the 
evening.  I  did  not  know  anything  of  the  accident  until 
the  night  engineer  stepped  on  the  engine  and  said,  *You 
have  killed  a  woman.'  The  employees  of  the  factories 
were  coming  from  Armour's  from  the  east,  coming  from 
Nelson  Morris'  towards  the  east,  and  a  great  many  peo- 
ple coming  right  up  south  between  these  tracks.  There 
is  quite  a  space  between  the  tracks,  and  they  take  that 
way  in  getting  home.  In  fact,  they  come  from  all  direc- 
tions. There  are  hundreds  of  people  in  that  vicinity  at 
that  tiitie  of  the  evening.  They  never  use  head-lights  on 
cars.  There  was  no  light  of  any  kind  upon  that  car,  un- 
less the  switchman  was  hanging  on  the  car."  He  also 
testified  that  at  the  time  of  the  accident  he  was  in  the  em- 
ploy of  the  Chicago  Railway  Switching  Association,  (an 
association  for  switching  purposes,  formed  by  mere  agree- 
ment between  different  railroad  companies,  including  ap- 
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pellant,)  which  switched  cars  for  these  various  companies, 
and  that  he  was  then  handling"  an  engine  of  appellant. 
He  further  testified:  "On  January  19, 1892,  we  were  doing 
work  tor  Nelson  Morris  &  Co.  We.  were  switching*  on 
Nelson  Morris'  beef-house  track  at  the  time  of  the  acci- 
'dent, — switching^  out  loads  and  throwing  empties  into 
Nels  Morris'  track.  *  *  *  There  is  but  one  rail  oft  on 
the  main  tracks  that  leads  to  three  different  rails.  Nels 
Morris'  track  runs  north  and  south  after  it  gets  one  hun- 
dred feet  from  Forty- third  street.  There  is  a  curve  in 
the  platform.  The  cars  that  we  were  switching  upon 
Nels  Morris'  track  we  were  switching  south." 

The  vice-president  and  general  manager  of  the  ap- 
pellant company  testified:  "The  stock  yards  company 
owned  the  tracks  in  and  about  the  stock  yards,  and  to  a 
connection  with  nearly  all  the  railroads  in  the  city  of 
Chicago,  for  which  they  charged  the  railroad  companies 
a  trackage.  Every  car  that  passes  over  those  tracks 
pays  to  the  stock  yards  company  revenue.  When  they 
get  to  the  stock  yards  they  must  be  delivered  to  the  pack* 
ing  houses  and  different  industries,  and  it  was  for  that 
purpose  that  this  association  was  formed.  The  stock 
yards  company  receive  their  revenue  from  the  trackage, 
and  give  to  the  railroad  company  the  right  to  come  there 
and  use  their  tracks  by  this  association,  by  reason  of  get- 
ting that  revenue." 

There  was  no  other  evidence  as  to  the  ownership  or 
possession  of  the  particular  track  or  ground  where  Mrs. 
O'Neil  was  killed,  nor  as  to  the  question  whether  she  was 
at  the  time  a  trespasser  or  not.  The  court  ordered  to  be 
stricken  from  the  record  so  much  of  the  testimony  of  one 
of  the  witnesses  as  implied  that  what  the  witness  called 
"Loomis  street"  was  a  public  street 

At  the  close  of  plaintiff's  evidence  the  defendant  asked 
the  court  to  instruct  the  jury  that  the  plaintiff  had  failed 
to  make  a  case  against  the  defendant,  and  that  they 
should  find  the  defendant  not  guilty.     This  instruction 
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was  refused,  but,  the  defendant  not  offering  any  evidence, ' 
the  court  upon  its  own  motion  gave  to  the  jury  the  fol- 
lowing instruction; 

1.  "The  jury  are  instructed  that  in  order  to  find  a  ver- 
dict against  the  defendant  in  this  case,  and  under  the 
pleadings  in  the  case,  you  must  believe,  from  the  evi- 
dence, that  the  injury  to  and  the  death  of  said  Ellen 
O'Neil  was  caused  as  stated  in  the  declaration,  or  in  some 
one  or  more  of  the  counts  thereof,  by  the  defendant,  and 
that  in  so  causing  such  injury  at  the  time  and  place 
thereof,  as  appears  from  the  evidence,  the  defendant  was 
then  and  there  guilty  of  a  degree  of  negligence  so  gross 
as  to  amount  to  a  willful,  reckless  and  wanton  disregard 
of  the  rights  and  safety  of  said  Ellen  O'Neil.  It  is  not 
necessary  that  the  action  of  the  defendant  shall  be  shown, 
by  the  evidence,  to  have  been  willful,  in  the  sense  that 
it  was  intentional  on  the  pfeirt  of  the  defendant  or  its  ser- 
vants, but  before  you  can  render  a  verdict  against  the 
defendant  in  this  case  you  must  believe,  from  a  fair  and 
impartial  consideration  of  all  the  evidence  in  the  case, 
that  the  injury  to  and  the  death  of  said  Ellen  O'Neil  was 
the  proximate  result  of  such  a  want  of  care  and  regard 
for  the  rights  and  safety  of  others  (in  other  words,  of 
such  gross  negligence,)  as  justifies  the  presumption  of 
willfulness  or  wantonness  on  the  part  of  the  defendant." 

The  principal  contention  of  appellant  is,  that  the  evi- 
dence, giving  full  effect  to  it  and  to  all  reasonable  and 
just  inferences  arising  therefrom,  was  not  sufiicient  to 
authorize  a  verdict  against  appellant,  and  that  the  court 
erred  in  refusing  appellant's  motion,  made  at  the  close 
of  the  testimony,  to  instruct  the  jury  to  find  the  defend- 
ant not  guilty.  This  question  is  thus  presented  as  a 
question  of  law,  and  we  have  above  recited  more  of  the 
evidence  than  would  otherwise  have  been  necessary. 

The  declaration,  consisting  of  nine  counts,  did  not 
allege  in  any  of  them  that  Mrs.  O'Neil  was  killed  on  a 
public  street,  but  in  some  of  the  counts  the  allegation 
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was  that  it  was  at  a  "public  place,"  in  others  "a  public 
place  open  to  the  public,"  in  others  these  allegations 
were  omitted,  but  all  of  the  counts  alleged  that  the  sev- 
eral acts  of  the  defendant  set  out  as  the  cause  of  the 
killing-  were  done  negligently,  recklessly,  wantonly  and 
willfully.  There  was  no  other  evidence  than  as  above 
stated  to  support  the  counts  in  the  declaration  that  the 
deceased,  when  killed,  was  at  a  "public  place,"  except 
that  a  great  many  people  passed  back  and  forth  over 
this  place  mentioned  as  Loomis  street  Nor  is  it  at  all 
clear  from  the  record  who  owned  or  had  possession  of 
the  track  or  the  locus  in  quo  where  the  deceased  was 
killed.  The  jury  could  not,  from  the  evidence,  believe 
otherwise  tban  that  the  place  was  used  by  hundreds  of 
pedestrians,  and  that  the  engineer  knew  when  he  "kicked" 
the  car  down  the  track  without  any  brakeman  or  light 
upon  it,  that  "swarms"  of  people  were  then  passing  over 
the  tracks  in  every  direction.  In  this  view  of  the  evi- 
dence we  do  not  think  the  case  turns  on  the  question 
whether  or  not  the  locus  in  quo  was  a  public  street  or  a 
"public  place  open  to  the  public;"  but  if  it  did,  in  the 
absence  of  any  evidence  that  it  was  the  exclusive  right 
of  way  of  the  railroad  companies  or  of  appellant,  we 
are  not  prepared  to  say  that  there  was  no  evidence  upon 
which  the  jury  could  base  a  finding  that  it  was  a  "public 
place  open  to  the  public."  In  the  one  case  the  defend- 
ant's liability  would  depend  on  the  question  whether  the 
injury  was  caused  by  its  negligence,  as  alleged,  while  the 
deceased  was  using  due  case  for  her  own  safety,  while  in 
the  other  the  defendant  would  not  be  liable  unless  the 
negligence  of  its  engineer  or  trainmen  in  "kicking"  the 
car  down  the  track  at  the  time,  in  the  manner  and  under 
all  of  the  attending  circumstances,  was  so  gross  as  to 
amount  to  a  reckless,  wanton  or  willful  disregard  of  the 
safety  of  others  or  of  the  deceased,  as  the  court  charged 
the  jury  in  the  instruction  above  set  out. 
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We  think  it  would  have  been  an  invasion  of  the  pro- 
vince of  the  jury  had  the  court  g^iven  the  instruction  to 
the  jury  to  find  the  defendant  not  g'uilty.  It  must  be 
noted  that  the  defendant  submitted  no  evidence  what- 
ever, and  left  wholly  unexplained  the  evidence  tending 
to  prove  that  the  locus  in  quo  was  openly  used  jointly 
by  the  railroads  and  the  public,  and  left  unexplained  the 
doubt  arising  from  the  evidence  as  to  its  ownership.  It 
is  true,  one  of  the  witnesses  for  plaintiff  testifi^ed  that 
the  stock  yards  company  owned  the  tracks  in  and  about 
the  stock  yards,  and  then  when  the  cars  get  to  the  stock 
yards  they  must  be  delivered  to  the  packing  houses;  but 
whether  it  owned  this  track  mentioned  by  one  witness 
as  Nelson  Morris'  beef-house  track,  or  whether  it  was  on 
its  exclusive  right  of  way,  the  evidence  is  uncertain. 

In  Pittsburg,  Fort  Wayne  and  Chicago  Railioay  Co,  v.  Cal- 
laghan,  157  111.  406,  (a  case  in  some  respects  similar  to 
this,)  we  said  (p.  412):  "Whether  the  place  of  the  occur- 
rence of  this  accident  was  a  street  or  not  is  not  material 
to  this  case.  It  is  not  shown  to  have  been  private  prop- 
erty of  plaintiff  in  error.  It  appears  that  for  at  least 
three  years  before  the  accident  it  had  been  used  as  a 
passageway  and  crossing  by  hundreds  of  people  daily. 
It  was  on  a  curve,  where  the  view  of  those  operating  the 
trains  and  those  seeking  to  pass  over  was  obstructed. 
Under  such  circumstances  as  this  it  was  the  duty  of  those 
having  control  of  trains  to  use  care  commensurate  with 
the  danger. — Wabashy  St.  Louis  and  Pacific  Railway  Co.  v. 
Wallace,  110  111.  114;  Peoria,  Pekin  and  Jacksonville  Railroad 
Co,  V.  Siltman,  88  id.  529;  Patterson  on  Railway  Accident 
Law,  sec.  170." 

If  it  be  conceded  that  it  was  negligence  for  the  de- 
ceased to  walk  upon  the  railroad  track  in  question, 
whether  in  a  place  open  to  the  public  or  not,  still  it 
must  be  observed  that  she  was  not  struck  or  injured  on 
the  track,  but  after  she  had  stepped  aside  to  a  place 
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where  she  would  have  been  safe  had  the  swinging  car 
door  been  closed  and  fastened,  as  it  should  have  been. 

Again,  on  the  theory  that  the  jury  found  the  negli- 
gence of  the  defendant  was  of  that  character  as  to  amount 
to  a  reckless  disregard  of  the  safety  of  others,  under  the 
instruction  numbered  1,  above  mentioned,  we  cannot  say 
there  is  such  insufficiency^  of  evidence  to  support  the  ver- 
dict on  this  phase  of  the  case  as  to  justify  this  court  in 
reversing  the  judgment  on  that  ground  after  the  affirm- 
ance of  the  judgment  by  the  Appellate  Court.  The  cases 
cited  by  appellant  where  trespassers  upon  the  right  of 
way  of  the  railroad  company  have  been  injured  are  here 
only  remotely  in  point.  It  cannot  be  said,  as  a  matter 
of  law,  that  it  was  established  by  the  proof  that  the  de- 
ceased was  injured  while  she  was  trespassing  upon  the 
right  of  way  of  appellant,  or  of  its  agent,  the  associa- 
tion. If  the  jury  believed,  from  the  evidence,  that  the 
servants  of  the  appellant  uncoupled  this  car  while  it 
was  running  several  miles  an  hour,  and  sent  it  down  the 
track  ih  question  in  the  darkness  without  a  light  upon 
it  and  unattended  by  a  brakeman,  and  at  a  time  and 
place  when  and  where,  as  they  well  knew,  great  numbers 
of  people  employed  in  the  adjacent  establishments  were 
passing  in  all  directions  on  their  way  home,  their  find- 
ing that  the  injury  was  recklessly  and  wantonly  inflicted 
cannot,  on  this  record,  be  disturbed  by  this  court. 

It  is  next  urged  that  it  was  error  to  admit  in  evidence 
this  ordinance  of  the  city  of  Chicago:  "Every  locomo- 
tive engine,  railroad  car  or  train  of  cars  running  in  the 
night  time  on  any  railroad  track  in  said  city,  shall  have 
and  keep,  while  so  running,  a  brilliant  and  conspicuous 
light  on  the  forward  end  of  such  locomotive  engine,  car 
or  train  of  cars.  If  such  a  train  be  backing,  it  shall  have 
a  conspicuous  light  in  the  rear  car  or  engine,  so  as  to 
show  in  the  direction  such  car  is  moving."  Even  if  the 
car  could  not  be  regarded  as  a  railroad  car  running  in 
the  night  time,  if  it  was  the  rear  car  of  a  train  backing 
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in  the  night  time  the  ordinance  was  applicable  and  was 
properly  admitted. 

Some  other  questions  of  minor  importance  have  been 
discussed  by  counsel,  but  we  find  no  harmful  error  in  the 
decisions  of  the  court  respecting  them. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Jvdgment  affirmed. 


John  J.  Knickerbocker  et  al, 

V, 

The  McKindley  Coal  and  Mining  Company  et  al. 

Opinion  fled  April  £/,  1898. 

1.  Appeals  and  errors— /octo  recited  in  decree  presumed  proven  in 
the  absence  of  certificate  of  evidence.  Facts  recited  in  a  decree  will  be 
presumed,  on  appeal,  to  have  been  found  upon  sufficient  evidence, 
in  the  absence  of  a  bill  of  exceptions  or  certificate  of  evidence 
preserving  the  evidence  heard  by  the  trial  court. 

2.  Receivers— property  is  chargeable  vyith  necessary  expenses  for  pre- 
serving it.  Where  equity  takes  charge  of  property  through  a  re- 
ceiver, the  property  becomes  chargeable  with  necessary  expenses 
incurred  in  taking  care  of  it,  and  the  court  may  keep  matters 
under  its  control  until  such  expenses  have  been  paid  or  secured. 

3.  Same — oiw  acquiring  property  on  final  decree  in  receivership  takes 
it  cum  onere.  One  who,  under  the  final  decree  of  the  court,  acquires 
property  or  the  proceeds  of  property  which  has  been  under  the 
control  of  the  court  through  a  receiver,  takes  the  same  cum  onerCy 
and  chargeable  with  amounts  due  the  receiver  for  services  or  ad- 
vances for  necessary  expenses. 

4.  Same — court  may  make  expenses  of  receivership  a  charge  upon  the 
property.  Where  the  interests  of  all  parties  will  be  best  preserved 
by  having  the  receiver  continue  the  business  as  a  "going  concern," 
the  court  may  make  the  necessary  running  expenses  a  charge  up- 
on the  property  itself  or  the  proceeds  of  the  sale  thereof,  provided 
the  income  from  the  property  is  not  sufficient  to  pay  them. 

5.  Same — authority  of  a  receiver  to  incur  running  expenses  extends  to 
cases  other  than  railroads.  The  fact  that  the  authority  of  a  receiver 
to  incur  indebtedness  to  keep  the  business  a  "going  concern"  until 
the  final  adjustment  of  affairs  is  ordinarily  exercised  in  railroad 
receiverships  only,  does  not  prevent  the  exercise  of  such  authority 
in  other  cases  when  circumstances  require  it. 
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6.  SAyiiE,— effect  of  purchase,  07i  foreclosure  j  by  personal  representatives 
of  mortgagor.  The  purchase  of  property,  at  foreclosure  sale,  by  the 
personal  representatives  of  the  party  who  created  the  indebted- 
ness which  occasioned  the  receivership,  amounts  merely  to  a  pay- 
ment of  the  indebtedness,. and  does  not  free  the  property  in  their 
hands  from  necessary  expenses  of  the  receivership. 

7.  Same — when  purchasers  are  estopped  to  question  claims  against  re- 
ceiver. Parties  purchasing"  hotel  property  and  furniture  at  a  fore- 
closure sale,  who,  after  the  purchase  and  pending  an  appeal  from 
an  order  of  court  directing  the  receiver  of  the  property  to  turn  it 
over  to  them,  consent  to  the  receiver's  retaining  the  property  and 
keeping  the  business  a  "going  concern,"  are  estopped  to  deny  the 
validity  of  claims  against  the  receiver  for  coal  and  groceries  fur- 
nished for  that  purpose. 

Knickerbocker  v.  McKindley  Coal  Co.  67  111.  App.  291,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;—heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  John  Barton  Payne, 
Judge,  presiding. 

This  is  an  appeal  from  a  judgment  of  the  Appellate 
Court,  affirming  a  decree  in  chancery,  entered  by  the  Su- 
perior Court  of  Cook  county,  which  decree  is  hereinafter 
set  forth. 

The  appellees  are  intervening  creditors,  who  filed  an 
intervening  petition  on  July  6,  1895,  in  a  certain  proceed- 
ing originally  begun  by  one  James  J.  Gore  against  Patrick 
H.  Heffron  to  settle  and  adjust  their  partnership  inter- 
ests in  certain  property,  part  of  which  was  Gore's  Hotel 
in  Chicago  and  the  furniture  therein.  The  petitioners, 
who  are  the  appellees  here,  had  furnished  coal  and  gro- 
ceries to  the  receiver,  who  was  managing  said  hotel  under 
an  order  of  court.  The  petition  alleges,  that  the  receiver 
in  charge  of  the  hotel  had  refused  to  pajj-  petitioners  for 
the  sui^plies  so  furnished  by  them.  The  prayer  of  the 
petition  is,  that  the  receiver  may  be  required  to  sell  and 
dispose  of  so  much  of  the  furniture  and  fixtures  of  the 
hotel,  as  may  be  necessary  to  realize  sufficient  money  to 
pay  them  their  claims.     Answers  were  filed  to  the  inter- 
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vening  petition  by  the  receiver  and  by  the  appellants, 
executors  of  the  will  of  the  deceased  complainant  in  the 
original  suit,  and  by  Heffron  the  orig'inal  defendant.  Rep- 
lications were  filed  to  such  answers..  Upon  the  issue  thus 
made  the  decree  here  appealed  from  was  entered.  That 
decree  finds  and  adjudges  as  follows: 

"That  on  January  9,  1889,  James  J.  Gore  and  Patrick 
H.  Heffron  were  partners,  and  as  such  owned  and  con- 
ducted a  hotel  known  as  *Gore's  European  Fireproof 
Hotel,'  in  the  city  of  Chicago;  that  on  said  day  said  Gore 
filed  the  bill  of  complaint  in  this  suit,  against  said  Heif- 
ron,  and  therein  prayed  for  an  accounting  and  a  dissolu- 
tion of  said  partnership;  that  on  January  29,  1889,  upon 
agreement  of  the  parties  to  said  suit,  an  order  was  en- 
tered herein,  appointing  one  James  H.  Rice  receiver  of 
the  partnership  property,  and  by  said  order  said  receiver 
was  directed  to  operate  said  hotel  and  continue  the  said 
business;  that  thereupon  said  Rice  qualified  and  entered 
upon  the  discharge  of  his  duties  as  such  receiver,  and 
continued  as  such  until  on  or  about  July  16,  1889,  when 
he  resigned,  and  thereupon,  on  motion  of  said  Gore,  one 
Nicholas  D.  Laughlin  was  appointed  receiver  of  said  part- 
nership property,  and  by  said  order  of  appointment  said 
Laughlin  was  directed  to  continue  the  conduct  and  opera- 
tion of  said  hotel;  that  on  or  about  October  22,  1891,  the 
death  of  said  Gore  was  suggested  to  the  court,  and  there- 
upon an  order  was  entered  herein  substituting  John  J. 
Knickerbocker,  George  G.  Newbury  and  Ellis  Hagenbuck, 
executors  and  trustees  under  the  last  will  and  testament 
of  said  Gore,  as  complainants  in  the  cause;  that  upon  the 
date  of  his  appointment  said  Laughlin  qualified  and  gave 
bond  as  such  receiver,  and  entered  upon  his  duties  as 
such,  and  continued  to  conduct  said  hotel,  as  such  re- 
ceiver, from  the  date  of  his  appointment  until  December 
6, 1894,  and  continued  to  act  as  receiver  herein  until  Jan- 
uary 1,  1895,  at  which  time  he  resigned,  and  thereupon 
an  order  was  entered  herein  appointing  one  William  M. 
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Tabor  receiver  in  said  suit;  that  said  Tabor  qualified  and 
gave  bond  as  such  receiver,  and  entered  upon  the  dis- 
chargee of  his  duties,  and  continued  to  act  as  such  receiver 
until  February  20,  1895,  when  he  departed  this  life,  and 
thereupon  an  order  was  entered  herein  appointing"  one 
Walter  W.  Edsall  receiver  in  said  suit;  that  said  Edsall 
qualified  and  gave  bond  as  such  receiver,  and  entered 
upon  the  discharge  of  his  duties  as  such,  and  has  since 
continued  and  now  continues  to  act  as  such  receiver. 

"The  court  further  finds  that,  prior  to  the  filing  of 
the  bill  of  complaint  in  this  suit,  the  said  Gore  and  Heff- 
ron  had  become  indebted,  and  in  order  to  secure  said 
indebtedness  had  executed  a  trust  deed,  which  covered, 
among  other  property,  the  furniture  and  fixtures  in  said 
hotel;  that  thereafter  suit  was  commenced  to  foreclose 
said  trust  deed,  and  thereafter  a  decree  of  foreclosure 
was  entered  in  said  suit,  and  thereunder,  on  March  15, 
1894,  said  hotel  building  was  sold  to  complainants  for 
the  sum  of  195,000.00,  and  said  furniture  and  fixtures  were 
sold  to  complainants  in  this  suit  for  the  sum  of  $9250.00; 
that  thereafter  sard  sale  was  confirmed,  and  on  March 
28, 1894,  an  order  was  entered  in  this  cause  directing  said 
receiver  to  turn  said  furniture  and  fixtures  over  to  said 
complainants;  that  from  the  said  order  Heffron  appealed 
to  the  Appellate  Court  of  Illinois  for  the  First  District, 
where,  on  January  28, 1895,  said  order  was  affirmed;  that, 
pending  said  appeal,  said  furniture  and  fixtures  were  left 
in  the  possession  of  said  receiver,  and  by  the  consent  of 
complainants  and  said  defendants  said  receiver  contin- 
ued to  operate  and  conduct  said  hotel;  that  in  November, 
1894,  complainants,  desiring  to  lease  said  hotel  building 
to  Messrs.  Summerfield  and  Bedard,  petitioned  this  court 
for  an  order  directing  the  receiver  to  include  said  furni- 
ture and  fixtures  in  said  lease,  and  such  order  was  entered 
and  such  lease  was  made  to  take  effect  from  the  6th  day 
of  December,  1894,  at  which  time  the  receiver  ceased  to 
operate  said  hotel;  that  on  the  6th,  13th,  20th,  27th  and 
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30th  of  November,  1894,  and  on  the  3d  of  December,  1894, 
said  receiver  purchased  and  received  from  intervenor  the 
McKindley  Coal  and  Mining  Company,  coal  for  use  and 
consumption  in  the  conduct  of  said  hptel  to  the  amount 
of  $737.83;  that  said  coal  was  necessary  to  enable  said 
receiver  to  conduct  said  hotel,  and  was  so  used  by  said 
receiver,  and  the  purchase  thereof  was  proper,  and  was 
authorized  by  and  was  in  pursuance  of  the  order  appoint- 
ing^ said  receiver;  that  no  part  of  said  coal  has  been  paid 
for,  and  that  there  is  now  due  for  said  coal  to  said  in- 
tervenor the  McKindley  Coal  and  Mining  Company,  from  * 
the  said  receiver,  the  sum  of  $737.83,  with  legal  interest 
thereon  after  December  3, 1894;  that  on  the  5th,  9th,  14th, 
17th,  19th,  23d  and  28th  of  November,  1894,  and  on  Decem- 
ber 3,  1894,  said  receiver  purchased  and  received  from 
intervenor  the  Steele-Wedeles  Company,  groceries  to  the 
amount  of  $212.38;  that  said  groceries  were  necessary 
to  enable  said  receiver  to  conduct  said  hotel,  and  were 
so  used  by  said  receiver,  and  the  purchase  thereof  was 
proper,  and  was  authorized  by  and  was  in  pursuance  of 
the  order  appointing  said  receiver  and  was  in  discharge 
of  his  duties  as  such;  that  no  part  of  said  groceries  has 
been  paid  for,  and  there  is  now  due  to  said  intervenor 
the  Steele-Wedeles  Company  for  said  groceries,  from  said 
receiver,  the  sum  of  $212.38,  together  with  legal  interest 
thereon  from  and  after  December  3,  1894. 

"The  court  further  finds  that  said  sums  so  found  due 
from  said  receiver  to  said  intervenors  became  and  were, 
and  have  since  continued  to  be,  a  charge  and  lien  upon 
said  furniture  and  fixtures;  that  on  July  3,  1895,  the  said 
Summerfield  and  Bedard  surrendered  their  possession  of 
said  hotel  and  said  furniture  and  fixtures,  under  the  said 
lease,  to  the  receiver,  and  thereupon  said  complainants 
John  J.  Knickerbocker,  George  G.  Newbury  and  Ellis 
Hagenbuck  took  said  furniture  and  fixtures  out  of  the 
possession  of  the  receiver,  and  have  since  said  date  con- 
tinued to  withhold  said  property  from  said  receiver. 
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"The  court  further  finds  that  the  receiver  has  no  funds 
or  property  with  which  to  pay  said  claims  of  intervenors. 

"The  court  further  finds  that  on  the  20th  day  of  March, 
1895,  an  order  was  entered  in  this  suit  referring  the  ac- 
counts of  said  Laughlin,  as  such  receiver,  from  January 
1,  1892,  to  January  1, 1895,  to  master  in  chancery  James 
R.  Mann,  with  directions  to  take  the  testimony  and  state 
said  accounts,  and  report  the  same  to  the  court;  that  on 
May  11,  1895,  said  master  filed  his  report  showing  the 
accounts  owing  by  and  due  to  said  receiver,  among  which 
are  the  accounts  due  to  the  intervenors  herein  and  here- 
inbefore found. 

"Wherefore  it  is  ordered,  adjudged  and  decreed,  that 
the  said  John  J.  Knickerbocker,  George  G.  Newbury  and 
Ellis  Hagenbuck,  as  executors  and  trustees  of  the  last 
will  and  testament  of  James  J.  Gore,  deceased,  do,  within 
ten  days  from  the  entry  of  this  order,  pay  to  said  the 
McKindley  Coal  and  Mining  Company  said  sum  of  |737. 83, 
with  legal  interest  aforesaid,  and  to  said  Steele-Wedeles 
Company  $212.38,  with  legal  interest  as  aforesaid,  and 
in  default  of  so  doing,  restore  to  the  possession  of  the 
receiver  herein  the  furniture  and  fixtures  which  were  in 
the  hands  of  said  Nicholas  D.  Laughlin  as  receiver  herein 
on  December  3,  1894,  and  which  were  by  said  complain- 
ants taken  from  the  possession  of  the  receiver  herein  on 
July  3,  1895;  and  that  upon  receiving  said  property  the 
receiver  herein  shall  forthwith  proceed  to  sell  so  much 
of  said  property  at  public  sale  to  the  highest  bidder  for 
cash,  first  giving  ten  days'  notice  of  the  time  and  place 
thereof,  as  shall  be  sufficient  to  pay  to  the  McKindley 
Coal  and  Mining  Company  the  sum  of  $737.83,  with  in- 
terest thereon  at  the  rate  of  five  per  cent  from  and  after 
December  3,  1894,  and  to  the  Steele-Wedeles  Company 
the  sum  of  $212.38,  with  interest  thereon  at  the  rate  of 
five  per  cent  from  and  after  December  3,  1894,  and  the 
costs  of  said  sale;  that  the  balance  of  said  property, 
or  the  proceeds  thereof,  shall  be  held  by  said  receiver 
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subject  to  the  further  order  of  this  court.  It  is  further 
ordered,  adjudged  and  decreed,  that  if  said  John  J.  Knick- 
erbocker, George  G.  Newbury  and  Ellis  Hagenbuck,  as 
executors  and  trustees  as  aforesaid,  shall  fail  to  make 
said  payment  or  to  restore  said  furniture  and  fixtures  to 
the  receiver  herein  within  ten  days  from  the  entry  of  the 
order  as  aforesaid,  this  court  will,  upon  proper  applica- 
tion, make  such  further  order  for  the  enforcement  hereof 
as  may  be  necessary  and  proper,  and  for  the  purpose  of 
this  order  the  court  does  retain  jurisdiction  hereof  and 
of  all  the  parties  hereto." 

The  amount  involved  in  the  intervening  suit  being 
less  than  $1000.00,  the  Appellate  Court  has  granted  a 
certificate  of  importance. 

Knickerbocker  &  Smith,  for  appellants: 
When  it  becomes  necessary  for  a  court  of  chancery  to 
take  possession  of  property  which  is  the  subject  of  liti- 
gation by  placing  it  in  the  hands  of  a  receiver,  all  ex- 
penses incident  to  its  safe  keeping  and  preservation  are 
properly  chargeable  against  it;  and  if  there  be  no  income, 
such  expenses  will  be  paid  out  of  the  proceeds  of  the 
corjrus  before  distribution  to  lien  or  other  creditors.  It 
does  not  follow,  however,  because  property  of  a  private 
corporation  or  a  natural  person  may  be  thus  protected 
and  preserved  before  sale,  that  in  order  to  raise  money 
to  operate  it  for  profit  a  court  may  place  a  charge  upon 
it  in  advance  of  existing  liens.  Farmers'  Loan  Co,  v.  Coal 
Co,  16  L.  R.  A.  603. 

When  the  property  of  private  corporations  or  of  indi- 
viduals has  been  placed  in  the  hands  of  a  receiver,  all 
expenses  for  safe  keeping  and  preservation  are  properly 
payable  out  of  the  income,  if  there  be  any,  or  if  there  be 
none,  then  out  of  the  proceeds  of  the  corpus  of  the  estate 
when  sold.  But  this  necessary  power  by  no  means  in- 
cludes authority,  in  such  instances,  to  allow  the  creation 
of  liens  through  the  medium  of  receiver's  certificates, 
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which  will  take  priority  over  existing  antecedent  liens. 
Hooper  v.  Central  Trust  Co,  29  L.  R.  A.  272. 

A  court  of  equity  is  bound  to  respect  leg^al  rig^hts  and 
prior  acquired  liens.  Eoseboom  v.  Whitaker,  132  111.  81;  Trust 
Co.  V.  Smith,  158  id.  417. 

John  S.  Cooper,  also  for  appellants: 

The  receiver's  possession  is  subject  to  all  valid  and 
existing"  liens  upon  the  property  at  the  time  of  his  ap- 
pointment, and  does  not  divest  a  lien  previously  acquired 
in  good  faith.     High  on  Receivers,  sec.  138. 

A  sale  by  a  receiver  of  partnership  property  mort- 
gaged by  the  firm  gives  to  the  purchaser  only  such  in- 
terests as  the  firm  itself  had  in  the  property,  and  does 
not  divest  or  impair  the  paramount  liien  of  a  stranger  to 
the  action  in  which  the  receiver  was  appointed.  High  on 
Receivers,  sec.  191. 

A  judicial  sale  is  the  act  of  the  court.  The  master  is 
employed  to  carry  out  the  decree  of  the  court,  and  his 
acts  under  the  decree,  when  regular,  are  considered  those 
of  the  chancellor.     Bonza  v.  Howe,  30  111.  200. 

Unless  the  judicial  sale  shall  be  on  terms  which  re- 
quire the  purchaser  to  pay  the  debts  or  charges  of  the 
receiver,  the  purchaser  takes  the  property  freed  there- 
from. Hicks  V.  Railway  Co.  62  Tex.  38;  White  v.  Railroad  Co. 
52  Iowa,  97. 

Since  a  receiver  has  no  power  to  make  contracts  with- 
out the  authority  of  the  court,  all  persons  coniracting" 
with  him  are  chargeable  with  knowledge  of  his  functions 
in  this  regard,  and  contract  at  their  peril.  High  on  Re- 
ceivers, (2d  ed.)  sec.  186,  and  cases  cited. 

MoRAN,  Kraus  &  Mayer,  for  appellees: 

When  it  becomes  the  duty  of  a  court  of  equity  to  take 

property  under  its  own  charge,  through  a  receiver,  the 

property  becomes  chargeable  with  the  necessary  expense 

incurred  in  taking  care  of  and  saving  it,  including  the 


Digitized  by 


Google 


April,  '98.]    Knickerbocker  v.  McKindley  Coal.  Co.    543 

allowance  to  the  receiver  for  his  service.  Heise  v.  Starr^ 
44  111.  App.  406;  Beckwith  v.  Carroll,  56  Ala.  12;  Beach  on 
Receivers,  sec.  771;  2  Daniell's  Ch.  Pr.  1753;  High  on  Re- 
ceivers, sec.  796. 

Where  the  receiver's  appointment  was  unauthorized, 
the  courts  have  made  a  distinction  between  the  disburse- 
ments and  the  compensation  of  the  receiver,  taxing  the 
former  against  the  fund,  and  the  latter,  or  a  portion  of  it, 
against  the  party  who  procured  the  appointment.  French 
V.  Oiffoird,  31  Iowa,  428;  Brundage  v.  JJome  Savings  Ass,  39 
Pac.  Rep.  669;  St.  Lmiia  v.  Oas  Light  Co,  11  Mo.  App.  237; 
87  Mo.  233. 

The  expense  of  administering  and  preserving  prop- 
erty in  the  hands  of  a  receiver  is  to  be  charged  first  upon 
the  net  income,  and  if  that  be  not  sufiicient,  then  upon 
the  property  itself,  or  its  proceeds  upon  sale.  Ellis  v. 
Vernon  Ice  Co,  86  Tex.  109;  Espuella  Land  Co.  v.  Bindle,  11 
Tex.  App.  262;  Petersburg  Savings  Co.  v.  Dellatorre,  70  Fed. 
Rep.  643. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the 
court: 

The  question  in  this  case  relates  to  the  right  of  a 
party,  furnishing  supplies  to  a  receiver,  to  enforce  pay- 
ment for  such  supplies  against  the  fund  or  property  in 
the  hands  of  the  receiver. 

The  material  facts  are  set  forth  in  full  in  the  decree 
itself.  The  record  in  the  case  contains  no  certificate  of 
evidence.  It  must,  therefore,  be  assumed  that  the  find- 
ings of  the  decree  were  sustained  by  sufiicient  evidence 
upon  the  hearing  below.  "Where  the  evidence  is  not  pre- 
served in  the  record,  either  by  a  bill  of  exceptions  or  by 
a  certificate  of  evidence,  the  facts  recited  in  the  decree 
must  be  taken  to  have  been  found  upon  sufficient  evi- 
dence."   (Schuler  v.  Hogan,  168  111.  369). 

Among  the  facts  recited  in  the  decree  are  the  follow- 
ing:   Before  Gore  filed  the  bill  in  this  case  against  Heff- 
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ron  for  an  accounting,  and  to  dissolve  their  partnership, 
Gore  and  Heffron  had  executed  a  trust  deed  to  secure  a 
large  indebtedness  of  more  than  $100,000.00  upon  said 
hotel  and  the  furniture  and  fixtures  therein.  Under  pro- 
ceedings to  foreclose  said  trust  deed  a  decree  of  foreclos- 
ure was  entered,  and  thereunder  on  March  15,  1894,  said 
hotel  building  was  sold  to  appellants  for  $95,000.00,  and 
said  furniture  and  fixtures  were  sold  to  appellants  for 
$9250.00.  This  sale  was  afterwards  confirmed.  Prior 
thereto,  the  first  receiver,  appointed  in  the  suit  between 
the  partners,  was  appointed  by  agreement  of  both  par- 
ties. The  second  receiver  appointed  in  the  cause  was 
appointed  upon  the  motion  of  the  complainant,  Gore. 
The  receiver,  thus  appointed  on  the  motion  of  complain- 
ant, acted  as  such  from  about  October  1,  1891,  until  Jan- 
uary 1,  1895,  and  was  acting  as  such  when  appellees 
furnished  the  supplies  in  question. 

On  March  28,  1894,  after  the  sale  to  the  appellants 
under  the  for^losure  of  the  trust  deed,  an  order  was 
entered,  directing  the  receiver  to  turn  the  furniture  and 
fixtures  over  to  the  complainants.  Prom  this  order  thus 
entered  on  March  28,  1894,  Heffron  appealed  to  the  Ap- 
pellate Court,  where  the  order  was  affirmed,  but  not  until 
January  28, 1895.  While  this  appeal  of  Heffron  was  pend- 
ing, the  furniture  and  fixtures  were  left  in  the  possession 
of  the  receiver,  and  by  the  consent  of  the  appellants  and 
of  Heffron  the  receiver  continued  to  operate  and  conduct 
the  hotel.  It  was  while  the  receiver  was  thus,  with  the 
consent  of  the  appellants,  operating  and  conducting  the 
hotel,  and  while  the  furniture  and,  fixtures  were  in  his 
possession,  as  receiver,  that  the  appellees  furnished  to 
said  receiver  the  supplies  in  question.  The  appellee,  the 
McKindley  Coal  and  Mining  Compauy,  furnished  coal  to 
said  receiver  between  November  6  and  December  3,  1894. 
The  appellee,  the  Steele-Wedeles  Company,  furnished 
groceries  to  said  receiver  between  November  5  and  De- 
cember 3,  1894.    The  receiver  did  not  cease  to  operate  the 
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hotel  until  December  6, 1894.  The  decree  finds,  that  the 
coal  and  groceries,  furnished  by  the  appellees,  were  nec- 
essary to  enable  the  receiver  to  conduct  the  hotel,  and 
were  so  used  by. him,  and  that  the  purchase  thereof  was 
proper,  and  was  authorized  by,  and  was  in  pursuance  of, 
an  order  appointing  the  receiver. 

Under  the  facts  thus  stated  and  thus  found  in  the  de- 
cree, we  are  of  the  opinion,  that  the  court  below  decided 
correctly  in  ordering  the  claims  of  the  appellees  to  be 
paid  by  the  sale  of  the  furniture  and  fixtures,  in  default 
of  the  payment  thereof  by  the  appellants. 

It  is  contended  by  the  appellants,  that,  by  the  sale 
of  the  furniture  and  fixtures  to  them  in  March,  1894,  the 
property  was  placed  beyond  the  reach  of  any  charge  for 
the  receiver's  expenses.  Appellees  did  not  become  cred- 
itors of  the  receiver  before  the  sale  to  the  appellants, 
but  after  such  sale.  The  purchasers  of  the  property  at 
the  sale  made  in  March,  1894,  were  not  third  persons,  but 
were  the  executors  of  Gore,  who  was  a  party  to  the  pres- 
ent suit.  The  indebtedness  secured  by  the  trust  deed, 
under  which  the  sale  was  made,  was  the  indebtedness  of 
Gore  and  Heffron.  The  receiver  appointed  in  the  case 
was  appointed  by  agreement  between  Gore  and  Heffron. 
The  question  then  is  not  whether  the  court  has  the  power 
to  make  the  expenses  of  the  receivership  a  charge,  supe- 
rior to  prior  liens  owned  by  persons  not  parties  to  the 
suit,  in  which  the  receiver  was  appointed.  Gore  was  re- 
sponsible for  the  creation  of  the  indebtedness  secured  by 
the  trust  deed,  and  for  expenses  of  the  receiver.  There- 
fore, the  purchase  at  the  foreclosure  sale  by  the  appel- 
lants; who  stand  in  the  place  and  stead  of  Gore,  amounted 
merely  to  a  payment,  and  left  the  property  in  the  hands 
of  the  appellants,  subject  to  the  charge  of  the  receiver- 
ship expenses,  if  there  was  any  charge  for  such  expenses 
at  that  time.  Where  the  owner  of  the  equity  of  redemp- 
tion of  property  purchases  the  same  at  a  judicial  sale 

under  a  mortgage  created  by  himself,  he  does  not  there- 
in—bs 


Digitized  by 


Google 


546    ,  Knickerbocker  v,  McKindley  Coal  Co.     [172  III. 

by  acquire  a  new  title,  divested  of  liens  prior  to  the  lien 
under  which  he  purchases.  His  purchase  is  nothing  more 
than  a  payment  of  the  debt,  and  merely  relieves  the  prop- 
erty from  the  encumbrance  thereon.  "The  payment  by  a 
judgment  debtor  of  the  judgment,  after  a  sheriff's  sale, 
extinguishes  the  lien;  and  the  fact  that  he  takes  a  trans- 
fer of  the  certificate  and  the  sheriff's  deed,  instead  of  a 
certificate  of  redemption,  cannot  divest  the  lien  of  a  sub- 
sequent judgment."  {McCarthy  v.  Christie,  13  Cal.  80).  "If 
the  redemption  is  made  by  the  judgment  debtor,  who 
continues  to  hold  the  estate,  of  course  it  is  subject  to 
a  subsequent  judgment."  {McLagan  v.  Brown,  11  111.  519). 
When  Gore,  whom  appellants  represent,  procured  the 
appointment  of  a  receiver  over  the  property,  he  created 
a  charge  thereon  for  the  expenses  of  the  receivership. 
Hence,  the  appellants  cannot  relieve  the  property  of  that 
charge  by  purchasing  it  at  a  foreclosure  sale  under  an 
encumbrance  created  by  Gore,  and  for  the  payment  of 
which  he  and  his  representatives  are  liable. 

But,  independently  of  these  considerations,  it  must  be 
remembered  that  the  claims  of  these  appellees  accrued 
after  the  sale  to  appellants  in  March,  1894.  It  is  true 
that,  at  that  sale,  the  appellants  purchased  the  furniture 
and  fixtures  for  $9250.00  and  that  on  March  28,  1894,  an 
order  was  entered,  directing  the  receiver  to  turn  the  same 
over  to  appellants.  But,  pending  an  appeal  from  this 
order,  the  appellants  themselves  consented  that  the  fur- 
niture and  fixtures  should  remain  in  the  possession  pf  the 
receiver,  and  that  the  receiver  should  continue  to  operate 
and  conduct  the  hotel.  Not  only  so,  but  the  appellants, 
on  the  7th  or  8th  of  November,  themselves  filed  a  peti- 
tion before  the  court  for  an  order,  directing  the  receiver 
to  include  the  said  furniture  and  fixtures  in  a  lease  to  be 
thereafter  made,  which  lease  was  to  take  effect  on  De- 
cember 6,  1894.  This  was  a  recognition  of  the  right  of 
the  receiver  at  that  time  to  dispose  of  the  furniture  and 
the  fixtures  by  a  lease.     The  appellants  are  estopped 
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from  saying^,  that  appellees  should  not  be  paid  for  the 
coal  and  groceries,  furnished  by  them  to  the  receiver, 
when  the  receiver  was  running*  the  hotel  with  their  con- 
sent and  with  their  furniture  and  fixtures.  It  is  impos- 
sible to  conceive  how  a  hotel  can  be  operated  properly 
without  coal  and  without  g"roceries. 

Such  being  the  facts,  what  is  the  law  applicable  to 
them?  "When  it  becomes  the  duty  of  a  court  of  equity 
to  take  property  under  its  own  charg"e,  through  a  re- 
ceiver, the  property  becomes  chargeable  with  the  neces- 
sary expenses  incurred  in  taking"  care  of  and  saving"  it, 
including  the  allowance  to  the  receiver  for  his  services. 
He  is  the  officer  and  ag"ent  of  the  court,  and  not  of  the 
parties;  and  it  is  a  rig"ht  of  the  court,  essential  to  its 
own  efficiency  in  the  protection  of  things  so  situated, 
to  keep  them  under  its  control,  until  such  expenses  and 
allowances  are  paid  or  secured  to  be  paid."  (Beckioith  v. 
Carroll^  56  Ala.  12;  Beach  on  Receivers,  sec.  771;  High  on 
Receivers,  sec.  796).  Mr.  High,  in  his  work  on  Receivers, 
at  section  796,  after  stating  the  doctrine  that,  when  a 
court  of  equity  takes  property  under  its  charge  by  ap- 
pointing a  receiver,  the  property  itself  is  chargeable 
with  the  necessary  expenses  of  the  receivership,  says: 
"And,  in  such  case,  the  person,  who,  under  the  final  de- 
cree of  the  court,  acquires  the  property,  or  its  proceeds, 
acquires  it  cum  onere  and  chargeable  with  the  amounts 
due  to  the  receiver  for  services  and  advances." 

The  object  of  appointing  a  receiver  is  to  preserve  the 
property  for  the  benefit  of  all  parties  interested.  Some- 
times this  object  is  best  attained  by  continuing  a  busi- 
ness. When  this  is  done,  the  court  has  the  right,  although 
it  should  exercise  such  right  with  great  caution,  to  make 
the  expenses  of  such  business  chargeable  upon  the  corpus 
of  the  property,  if  the  income  is  not  sufficient  to  pay  the 
same.  Of  course,  such  expenses  must  be  charged  first 
upon  the  net  income,  but,  when  that  is  not  sufficient, 
they  may  be  charged  upon  the  property  itself,  or  upon 
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its  proceeds  after  sale.  It  has  been  held  that,  although 
this  authority  of  a  receiver  to  incur  indebtedness,  in  or- 
der to  keep  the  business  a  'Agoing  concern"  until  the  rights 
of  the  parties  are  adjusted  and  a  sale  is  effected,  ordi- 
narily arises  only  in  cases  of  railroad  companies;  yet  the 
same  rules  may  be  applied  in  other  cases  under  like  cir- 
cumstances. (Hojyfensack  v.  Hojifenaack^  61  How.  Pr.  498; 
Ellis  V.  Vernon  Ice,  Light  and  Water  Co,  86  Tex.  109;  Espuella 
Land  and  Cattle  Co.  v.  Bindle,  11  Tex.  Civ,  App.  262). 

In  TJiornton  v.  Highland  Avenue  and  Belt  Railroad  Co,  94 
Ala.  353,  a  receiver  was  appointed,  who  was  authorized 
to  conduct  and  run  a  hotel,  and,  while  he  was  operating 
the  hotel,  he  became  indebted  for  groceries;  and  it  was 
there  held,  that  such  debt  constituted  a  proper  charge, 
first  on  the  income  of  the  property,  and  then  upon  the 
corpus.  It  was  there  said:  "The  party  contracting  with 
the  receiver  looks  to  the  rem,  the  fund  or  property  in 
gremio  legis,  backed  by  a  pledge  of  the  court  that  it  shall 
be  liable  for  all  costs  and  expenses  legitimately  incurred 
in  pursuance  of  its  orders  and  decrees.  *  ♦  ♦  Under 
such  conditions,  the  court  should  never  surrender  its  cus- 
tody of  the  property,  or  discharge  the  receiver,  until  all 
obligations  incurred  by  him  in  the  proper  discharge  of 
his  duties  have  been  adjusted  and  provided  for.  *  ♦  • 
The  order  of  the  court,  made  in  pursuance  of  an  agree- 
ment made  between  the  original  parties,  as  averred  in 
the  petition,  by  which  the  property  was  placed  in  the 
hands  of  the  complainant,  did  not  deprive  the  court  of 
authority  to  resume  possession  and  control  of  it,  for  the 
purpose  of  enforcing  all  claims  to  or  liens  upon  it,  the 
result  of  its  own  orders  or  decrees."  {Highland  Avenue  and 
Belt  Railroad  Co,  v.  Thornton,  105  Ala.  225). 

The  judgment  of  the  Appellate  Court  and  the  decree 

of  the  Superior  Court  are  afSrmed, 

Judgment  affirmed. 
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Morris  Sellers  m  042 

Tna  54iil 

87a686| 

Howard  Greer.  ,         li^^    .^^ 

Opiru'on^Z€d  -4pn7  ;^i,  1898,  \^  »345 

1 .  Contracts — a  contract  may  he  mviualf  tfwugh  not  signed  hy  hoik 
parties,  A  contract  signed  by  only  one  of  the  parties  is  mutual,  if 
the  other  party,  upon  its  delivery  to  him,  assents  to  its  terms  and 
holds  and  acts  upon  it  as  a  valid  agreement. 

2.  Corporations — stockholders  cannot  dispose  of  or  encumber  corpo- 
rate property.  The  property  of  a  corporation  is  not  subject  to'the 
control  of  its  members  or  stockholders,  and  a  contract  by  a  stock- 
holder to  sell  of  dispose  of  the  corporate  property,  not  authorized 
or  ratified  by  the  corporation,  has  no  binding  effect. 

3.  Specific  performance — contract  must  be  such  that  the  court  can 
enforce  decree  when  made.  To  warrant  specific  performance  the  con- 
tract must  be  of  such  a  character  that  the  court  may  make  an 
efficient  decree  and  enforce  it  when  made. 

4.  Same — contract  hy  a  stockholder  to  sell  corporate  property  cannot  he 
specifically  enforced,  A  court  of  equity  cannot  enforce  specific  per- 
formance of  a  contract  by  a  stockholder  to  dispose  of  the  corporate 
property,  made  without  the  authority  of  the  corporation  and  not 
afterwards  ratified. 

5.  Same— tc/ten  equity  tcill  not  retain  hill  to  assess  damages  for  breach 
of  contract,  A  bill  for  specific  performance  of  an  agreement  to  sell 
property  will  not  be  retained  to  assess  damages  for  a  breach  of 
the  contract,  where  the  complainant  knew  when  he  filed  his  bill 
that  the  vendor  had  parted  with  the  title  to  the  property. 

Oreer  v.  Sellers^  64  111.  App.  505,  reversed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Theodore  Brent ano, 
Judge,  presiding". 

This  was  a  bill  for  specific  performance,  brought  by 
Howard  Greer,  against  Morris  Sellers,  in  the  Superior 
Court  of  Cook  county.  The  cause  proceeded  to  a  hearing 
on  the  pleadings  and  evidence,  and  the  court  entered  a 
decree  dismissing  the  bill.  To  reverse  the  decree  Greer 
appealed  to  the  Appellate  Court,  where  the  decree  was 
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reversed  and  the  cause  remanded  for  the  purpose  of  al- 
lowing Greer  to  recover  such  damag'es  as  he  may  have 
sustained  on  account  of  the  failure  of  Sellers  to  perform 
the  contract.  To  reverse  the  judgment  of  the  Appellate 
Court  Sellers  appealed  to  this  court. 

Upon  looking  into  the  record  it  appears  that  Morris 
Sellers  and  Howard  Greer  had  been  associated  together 
in  the  business  of  manufacturing  railroad  supplies  for 
several  years  prior  to  1891.  In  June,  1891,  they  formed 
a  corporation  under  the  laws  of  this  State,  and  adopted 
the  name  of  Morrjs  Sellers  &  Co. ,  incorporated.  The  cap- 
ital stock  of  the  corporation  was  fixed  at  $100,000,  each 
share  being  of  the  par  value  of  $100,  and  499  shares  were 
subscribed  for  and  owned  by  Morris  Sellers  and  Howard 
Greer,  respectively,  each  owning  that  number  of  shares 
from  the  formation  of  the  corporation  to  the  time  of  filing 
the  bill.  The  remaining  two  shares  were  owned  by  John 
M.  Sellers  and  Paul  E.  Greer,  who  were  sons  of  said  prin- 
cipal stockholders,  each  owning  one  share.  No  money 
was  paid  by  any  of  the  stockholders  for  their  stock.  The 
500  shares  belonging  to  Sellers  and  his  son  were  paid  for 
by  turning  over  the  plant  and  their  interest  in  certain 
patents  to  the  corporation;  and  the  500  shares  issued  to 
the  Greers  were  paid  for  by  turning  over  their  interest  in 
certain  patents  controlled  by  them.  All  four  of  the  above 
named  parties  were  stockholders  and  directors.  Morris 
Sellers  acted  as  president  and  treasurer  and  had  charge 
of  the  office  and  financial  department  of  the  concern. 
Howard  Greer  was  secretary  and  manager,  or  superin- 
tendent, and  had  charge  of  the  factory  and  manufactur- 
ing department  of  the  business. 

After  the  organization  of  the  corporation  it  did  a  fair 
business,  and  its  management  and  success  seemed  to  have 
been  satisfactory  to  the  parties  interested  until  the  latter 
part  of  1894,  when  trouble  arose  between  the  two  prin- 
cipal stockholders  in  regard  to  the  management  of  the 
business.     Greer  made  an  offer  to  purchase  the  Sellers 
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interest,  but  the  offer  was  not  accepted.  Negotiations 
continued,  however,  between  the  parties  until  September 
4,  1894,  when  Morris  Sellers  made  a  written  proposition 
to  buy  out  Greer.  The  proposition  was  written  and  exe- 
cuted by  Morris  Sellers  and  by  him  delivered  to  Greer. 
It  was  as  follows: 

*  ^Outline  of  proposition  between  Howard  Greer  and  Morris 
Sellers:  Greer  to  take  all  of  the  Greer  patents  and  all  of  the 
special  machinery  attached  to  punching"  machines;  all  other 
appliances  belonging  to  the  making  of  spikes;  he  surrendering 
all  of  his  stock  in  M.  S.  &  Co.  and  to  furnish  M.  S.  &  Co.  com- 
plete set  of  templates  for- splices;  M.  S.  &  Co.  to  loan  machine 
No.  4  for  six  mo.  and  pay  Howard  Greer  $1800  towards  a  new 
machine  for  cutting  spikes;  Howard  Greer  to  fill  all  of  the  pres- 
ent orders  so  far  as  the  material  now  on  hand  will  complete. 
This  agreement  to  be  put  in  proper  form  at  as  early  a  date  as 
possible,  pending  the  return  of  the  company's  att'y  to  draw  up 
the  necessary  releases,  etc.  ^^^^^^^  Sellers. 

Tuesday,  Sept.  4,  1894." 

The  bill  alleged  and  the  evidence  tended  to  prove  that 
the  Greer  mentioned  in  the  proposition  was  appellee,  and' 
the  letters  "M.  S.  &  Co."  meant  and  referred  to  the  cor- 
poration known  as  Morris  Sellers  &  Co. 

LoESCH  Bros.  &  Howell,  (Frank  J.  Loesch,  of  coun- 
sel,) for  appellant. 

Jones  &  Strong,  for  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

The  two  following  grounds  are  relied  upon  by  counsel 
for  appellant,  in  the  argument,  to  reverse  the  judgment 
of  the  Appellate  Court:  "We  claim,  firstly,  that  the  propo- 
sition is  not  a  contract  binding  upon  appellee  or  upon 
appellajit;  that  it  lacks  mutuality;  that  the  subject  mat- 
ter was  the  property  of  a  corporation,  and  not  of  either 
of  the  parties  named  in  the  proposition;  that  appellee  is 
in  nowise  bound,  and  so  acted  as  not  to  legally  bind  him- 
self, in  terms,  to  said  proposition;  that  it  was  made  under 


Digitized  by 


Google 


552  '  Sellers  v.  Greer.  tl72  III. 

such  circumstances  that  it  was  not,  and  was  not  intended 
to  be,  a  complete  or  binding  contract  or  agreement  upon 
either  appellant  or  appellee;  hence,  its  specific  enforce- 
ment was  not  only  impossible,  but  if  attempted  by  way 
of  assessment  of  damages  upon  appellant,  as  the  Appel- 
late Court  seeks  to  do,  would  contravene  equitable  prin- 
ciples. Secondly,  that  if  all  these  points  are  negatived, 
appellee  has  yet  barred  himself  of  all  relief  in  equity  by 
his  own  inequitable  conduct." 

It  will  be  observed  that  appellee  did  not  sign  the  con- 
tract, and  hence  it  is  contended  that  the  contract  is  not 
mutual.  It  appears,  however,  that  the  contract  was  de- 
livered by  Morris  Sellers,  appellant,  to  appellee,  on  the 
day  it  was  executed,  and  appellee  accepted  the  contract 
and  agreed  to  its  terms  and  conditions.  The  acceptance 
of  the  contract  by  appellee  assenting  to  its  terms,  hold- 
ing it  and  acting  upon  it  as  a  valid  instrument,  may  be 
regarded  as  equivalent  to  its  formal  execution  on  his 
part,  as  held  by  this  court  in  Jofinson  v.  Dodge,  17  111.  433, 
and  Vogel  v.  Fekoc,  157  id.  339. 

But  it  is  said  the  subject  matter  of  the  contract  was 
the  property  of  a  corporation,  and  not  of  either  of  the 
parties  named  therein,  and  as  the  corporation  never  exe- 
cuted or  ratified  the  contract  it  cannot  be  enforced  in  a 
court  of  equity.  Of  the  10t)0  shares  of  capital  stock  of 
the  corporation  Greer  and  Sellers  owned  equally  the  en- 
tire amount  except  two  sllares,  which  were  held  in  the 
names  of  the  respective  sons  of  the  two  parties.  These 
sons  never  paid  anything  for  the  stock  placed  in  their 
names,  and  were  mere  nominal  shareholders,  and  the  only 
inference  to  be  drawn  from  all  the  evidence  is,  that  the 
two  shares  were  placed  in  their  names  in  order  that  the 
concern  might  have  a  sufficient  number  of  stockholders 
to  make  up  a  board  of  directors.  In  the  management  of 
the  affairs  of  the  concern,  whatever  was  done  by  Greer 
was  assented  to  by  his  son,  and  whatever  action  was 
taken  by  Sellers  was  approved  by  his  son.     As  between 
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appellant  and  appellee  they  may  be  regarded  as  owners 
of  the  property  named  in  the  contract,  and  any  contract 
which  they  may  have  made  in  regard  to  the  property 
may,  as  between  them,  be  enforced  in  a  court  of  equity. 

But  it  is  said  the  proposition  was  not  intended  to  be 
a  complete  and  binding  contract.  There  is  nothing  ap- 
pearing on  the  face  of  the  contract,  nor  is  there  anything 
in  the  evidence  introduced  on  the  hearing,  which  will 
sustain  that  position.  The  contract  is  definite  and  spe- 
cific in  regard  to  what  was  to  be  done  by  each  of  the  par- 
ties. By  the  contract  Greer  was  to  do  three  things:  First, 
he  was  to  surrender  all  of  his  stock  in  the  Morris  Sellers 
&  Co.  establishment;  second,  he  was  to  furnish  a  complete 
set  of  templates  for  splices;  third,  he  was  to  fill  all  of  the 
present  orders,  so  far  as  the  material  then  on  hand  would 
permit.  Prom  the  terms  of  the  contract  there  could  be 
no  uncertainty  or  doubt  in  regard  to  what  Greer  was  re- 
quired to  do  in  order  to  comply  with  the  contract.  As  to 
Sellers,  he  was  required  by  the  contract  to  deliver  over 
to  Greer  all  of  the  Greer  patents,  and  what  was  meant  by 
Greer  patents  was  well  understood  by  both  parties. 

It  is  true  that  Morris  Sellers  and  Howard  Greer  owned 
all  of  the  stock  of  the  corporation  exjept  two  shares, 
which  belonged  to  their  ^ons.  But  did  this  fact  confer 
upon  them,  or  either  of  them,  the  power  to  sell  the  cor- 
porate property?  It  is  conceded  that  the  patents  and 
all  the  other  property  named  in  the  contract  in  question 
belonged  to  the  corporation  Morris  Sellers  &  Co.,  and 
the  question  presented  is  whether  Morris  Sellers  and 
Howard  Greer,  two  of  the  stockholders,  without  the  con- 
sent or  authority  of  the  corporation  Morris  Sellers  &  Co., 
had  the  right  to  divide  the  corporate  property  between 
themselves,  or  to  sell  it,  as  was  attempted  to  be  done 
by  the  contract  in  question.  A  corporation  is  an  artifi- 
cial being  created  by  law,  clothed  with  certain  powers. 
It  acts  through  its  board  of  directors  and  officers.  Its 
property  is  not  subject  to  the  control  or  disposition  of 
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its  members  or  stockholders.  They  have  no  power  to  sell 
or  encumber  the  corporate  property.  A  reference  to  a 
few  authorities  will  fully  sustain  what  has  been  said. 

In  Cook  on  Stockholders  (3d  ed.  sec.  709,)  it  is  said: 
"The  stockholders  cannot  enter  into  contracts  with  third 
persons.  Contracts  between  the  corporation  and  third 
persons  must  be  entered  into  by  the  directors,  and  not 
by  the  stockholders.  The  corporation,  in  such  matters, 
is  represented  by  the  former,  and  not  by  the  latter. 
Such  is  one  of  the  main  objects  of  corporate  existence. 
To  the  directors  is  given  the  management  and  forma- 
tion of  corporate  contracts.  The  stockholders  cannot, 
in  meeting  assembled,  bind  the  corporation  by  their  con- 
tracts in  its  behalf.  Although  one  person  owns  a  ma- 
jority of  the  stock,  or  all  of  it,  or  all  but  two  shares,  he 
does  not  in  consequence  thereof  acquire  the  right  to  act 
for  the  corporation,  or  as  the  corporation,  independently 
of  the  directors.  One  person  may  own  all  the  stoclc ,  and 
yet  the  existence,  relations  and  business  methods  of  the 
corporation  continue.  A  single  stockholder  cannot  make 
a  contract  for  and  in  the  name  of  the  corporation  which 
shall  have  any  binding  force  or  validity,  except  by  sub- 
sequent ratification  or  adoption  in  the  regular  manner.'* 

In  Allemong  v.  Simmons,  124  Ind.  199,  it  was  attempted 
to  hold  a  corporation  liable  on  a  contract  made  by  one 
Crawford,  who  was  a  director  and  owner  of  five-sixths 
of  the  stock  of  the  corporation.  In  disposing  of  the 
question  the  court  said:  "It  is  true,  Crawford  was  one  of 
the  directors  of  the  company  and  held  a  majority  of  the 
stock;  but  the  existence  of  these  facts  confers  upon  him 
no  power  to  make  contract  for  the  corporation.  It  could 
only  be  bound  by  the  action  of  its  board  of  directors. 
The  board  could  have  conferred  upon  Crawford  this 
power,  but  there  is  no  evidence  that  it  had  done  so. 
Crawford,  as  one  of  the  directors,  had  no  more  authority 
or  power  than  any  other  director.  The  board  consisted 
of  five  members,  and  three  constituted  a  quorum.     Less 
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than  three  could  make  no  binding  contract  for  the  cor- 
poration. *  *  *  The  contract  which  Simmons  and 
Aleshire  executed  with  Crawford  was  the  mere  personal 
engagement  of  Crawford  with  the  said  parties." 

In  Humphrey  v.  McKissock,  140  U.  S.  304,.  the  validity 
of  the  action  of  all  the  stockholders  of  a  corporation  in 
transferring  its  property  without  corporate  action  arose, 
and  in  disposing  of  the  case  the  court  said:  "Both  the 
commissioner,  and  the  court  in  confirming  his  report  and 
entering  the  decree  mentioned,  seem  to  have  confounded 
the  ownership  of  stock  in  a  corporation  with  ownership 
of  its  property.  But  nothing  is  more  distinct  than  the 
two  rights.  The  ownership  of  one  confers  no  ownership 
of  the  other.  The  property  of  a  corporation  is  not  sub- 
ject to  the  control  of  individual  members,  whether  act- 
ing separately  or  jointly.  They  can  neither  encumber 
or  transfer  that  property  nor  authorize  others  to  do  so. 
The  corporation— the  artificial  being  created — holds  the 
property,  and  alone  can  mortgage  or  transfer  it;  and  the 
corporation  acts  only  through  its  ofiicers,  subject  to  the 
conditions  prescribed  by  law.  In  Smith  v.  Hurdy  12  Mete. 
385,  the  relations  of  stockholders  to  the  rights  and  prop- 
erty of  a  banking  corporation  are  stated  with  his  usual 
clearness  and  precision  by  Chief  Justice  Shaw,  speaking 
for  the  Supreme  Court  of  Massachusetts,  and  the  same 
doctrine  applies  to  the  relations  of  stockholders  in  all 
business  corporations.  Said  the  chief  justice:  *The  in- 
dividual members  of  a  corporation,  whether  they  shall 
all  join  or  each  act  severally,  have  no  right  or  power  to 
intermeddle  with  the  property  or  concerns  of  the  bank, 
or  call  any  officer,  agent  or  servant  to  account  or  dis- 
charge them  from  any  liability.  Should  all  of  the  stock- 
holders join  in  a  power  of  attorney  to  any  one,  he  could 
not  take  possession  of  any  real  or  personal  estate,  any 
security  or  chose  in  action;  could  not  collect  any  debt, 
or  discharge  a  claim,  or  release  damage  arising  from  any 
default,  simply  because  they  are  not  the  legal  owners  of 
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the  property,  and  damage  done  to  such  property  is  not 
an  .injury  to  them.  Their  rights  and  their  powers  are 
limited  and  well  defined.'" 

In  this  court,  in  Hopkins  v.  Roseclare  Lead  Co,  72  111.  373, 
the  right  of  a  stockholder  of  a  corporation  to  transfer 
certain  leases  belonging  to  the  corporation  arose,  and  in 
disposing  of  the  question  the  court  said  (p.  379):  "It  is 
insisted  that  LaGrave  had  no  power  to  make  the  sale  of 
the  leases,  to  transfer  the  control  of  the  suit  or  to  sell 
the  twenty  acres  of  land,  as  they  were  all  owned  by  tbe 
company.  He  was  but  a  stockholder,  and  as  such  had 
no  power  to  make  the  sale.  He,  although  owning  the 
majority  of  the  stock,  could  not  act  for  the  company  un- 
less specially  authorized.  He  could,  no  daubt,  control 
the  action  of  the  company  by  the  election  of  its  oflBcers, 
but  still  the  company  could  only  act  through  its  officers 
or  by  expressly  delegating  power  to  others,  whether  a 
stockholder  or  other  persons."  See,  also,  England  v.  Dear- 
horn,  141  Mass.  590;  Newton  Manf.  Co,  v.  White,  42  Ga.  148; 
Mussell  V.  McLellan,  14  Pick.  63. 

From  what  has  been  said  it  is  apparent  that  Morris 
Sellers,  although  he  owned  one-half  of  the  capital  stock 
of  the  corporation,  had  no  right  to  sell  the  corporate 
property,  and  any  contract  he  may  have  made  would 
not  be  obligatory  on  the  corporation.  The  corporation 
Morris  Sellers  &  Co.,  the  owner  of  the  letters  patent  and 
other  property  described  in  the  contract,  was  not  made 
a  party  to  the  bill,  and  no  decree  could  have  been  ob- 
tained against  it  if  it  had  been  made  a  party,  for  the 
reason  it  never  executed  the  contract.  Nor  did  it  ratify 
the  contract  after  it  was  made,  but,  on  the  other  hand, 
expressly  refused  to  do  so  on  application  of  Greer  to  its 
board  of  directors.  The  bill  prayed  that  Sellers  might 
be  compelled  to  convey  the  letters  patent  named  in  the 
contract  to  Greer.  He  had  no  title  and  hence  could  not 
make  a  conveyance,  and  any  decree  that  might  have  been 
rendered  would  have  been  nugatory.     In  a  bill  for  spe- 
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cific  performance  the  contract  must  be  of  such  a  character 
that  the  court  is  able  to  make  an  efficient  decree  and  en- 
force it  when  made.     3  Pomeroy's  Eq.  Jur.  sec.  1405. 

This  case  is  similar. in  principle  to  Hurlbut  v.  Kantzler, 
112  111.  482,  where  a  bill  was  filed  for  specific  perform- 
ance against  Kantzler,  Crilly  &  Blair  and  the  board  of 
education,  to  compel  the  assignment  of  a  lease.  There 
Kantzler  held  a  lease  from  the  board  of  education  which 
was  not  assignable  without  the  written  consent  of  the 
board.  Kantzler,  however,  gave  to  Hurlbut  a  written 
agreement  to  assign  the  lease,  but  it  was  held  the  agree- 
ment could  not  be  enforced  against  the  board  as  it  had 
not  assented  to  the  agreement.  In  disposing  of  the  case 
it  is  said  (p.  488):  "There  is  no  allegation  in  the  bills  or 
proof  that  the  consent  of  the  board  of  education  will  be 
given  or  ever  was  given.  ♦  *  *  Hurlbut,  at  the  time 
he  took  the  contract  from  Kantzler,  knew  that  the  latter 
could  not  transfer  his  leasehold  interest  without  the  ex- 
press consent  of  a  third. party,  against  whom  he  could 
claim  no  rights,  legal  or  equitable,  and  consequently 
took  his  contract  under  such  circumstances  as  to  make 
its  validity  and  effectiveness  depend  upon  the  exercise 
of  the  will  of  another  under  no  obligation  to  do  any  act 
for  him  or  for  his  benefit." 

Appellee  not  being  entitled  to  a  decree  for  a  specific 
performance,  the  next  question  presented  is,  did  the  court 
err  in  refusing  to  retain  the  bill  for  the  purpose  of  al- 
lowing appellee  to  recover  damages  for  the  failure  of 
Sellers  to  perform  the  contract?  It  appears  from  the 
record  that  a  short  time  before  the  bill  was  filed  two  ac- 
tions were  brought  against  the  corporation  Morris  Sell- 
ers &  Co.  to  recover  money  due  on  certain  obligations  of 
the  corporation.  Judgments  were  subsequently  rendered 
against  the  corporation.  After  the  existence  of  these 
judgments  came  to  the  knowledge  of  appellee,  four  days 
after  he  filed  the  bill  in  this  case  he  filed  another  bill 
against  the  corporation,  in  which  he  prayed  for  the  ap- 
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pointment  of  a  receiver  and  that  the  affairs  of  the  cor- 
pordtion  might  be  closed  up.  A  receiver  was  appointed, 
and  all  of  the  property,  including  that  described  in  the 
contract,  was  sold  by  the  receiver,  and  it  is  insisted  by 
appellant  that  appellee  has  no  standing  in  a  court  of 
equity  to  recover  damages,  because  the  property  described 
in  the  contract  was  sold  under  a  decree  procured  by  him. 
In  the  view  we  take  of  the  case  it  will  not  be  necessary 
to  determine  this  question,  as  there  are  other  grounds 
upon  which  the  decision  of  the  case  may  be  predicated. 
In  Doan,  King  &  Co.  v.  Mauzey,  33  111.  227,  it  was  held  that 
a  bill  for  specific  performance  will  not  be  retained  to 
assess  damages  for  a  failure  to  perform  the  contract, 
where  the  complainant  knew  when  he  filed  the  bill  that 
the  vendor  had  parted  with  the  title  to  the  property.  The 
same  rule  was  declared  in  Stickney  v.  Goudy,  132  111.  213. 
In  Kennedy  v.  Hazleton,  128  U.  S.  667,  it  was  held  that  spe- 
cific performance  cannot  be  decreed  of  an  agreement  to 
convey  property  which  has  no  existence  or  to  which  the 
defendant  has  no  title,  and  if  the  want  of  title  was  known 
to  the  plaintiff  at  the  time  of  beginning  suit  the  bill  would 
not  be  retained  for  the  assessment  of  damages.  The  same 
doctrine  is  declared  in  Hurlbiit  v.  Kanizler,  supra.  Here, 
Greer,  the  appellee,  knew  when  he  accepted  the  contract 
from  Sellers  that  the  property  named  in  the  contract  was 
owned  by  Morris  Sellers  &  Co.,  a  corporation.  He  also 
knew  that  Sellers  had  no  authority  to  sell  the  property, 
and  knowing  these  facts  he  could  not  maintain  a  bill  for 
specific  performance,  nor  would  the  bill  be  retained  for 
an  assessment  of  damages  for  a  breach  of  the  contract. 
The  judgment  of  the  Appellate  Court  will  be  reversed 
and  the  decree  of  the  Superior  Court  of  Cook  county  will 

be  affirmed.  ^   -t         ^  j 

Judgment  reversed. 
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Joseph  Telford 

V, 

The  Chicago,  Paducah  and  Memphis  Railroad  Co. 

Opinion  filed  April  SI,  1898, 

1.  Contracts — what  consideration  is  sufficient  to  support  promise  to 
convey  right  of  way.  The  location  of  a  line  of  railroad  by  ag^reement 
with  the  owner  of  a  farm  where  he  desired  it  and  where  it  would 
not  damage  the  farm,  is  a  sufficient  consideration  to  support  such 
owner's  promise  to  convey  the  right  of  way. 

2.  Specific  perform  ANCE—to/ien  equity  will  specifically  enforce  oral 
contixict  to  convey  la7\d.    Equity  will  specifically  enforce  an  oral  con- 
tract to  convey  land  where  the  contract  is  based  upon  sufficient 
consideration,  its  terms  are  clearly  proven  and  the  complainant  . 
has  fully  performed  his  part  thereof. 

3.  S  AME— ir/icn  contract  to  convfy  right  of  way  in  consideration  of  locat- 
ing railroad  will  he  enforced.  An  oral  contract  between  a  land  owner 
and  a  railroad  company,  by  which  the  former  agreed  to  convey  the 
right  of  way  if  the  railroad  should  be  located  on  the  side  of  his 
farm  instead  of  running  diagonally  through  it,  and  a  depot  be  es- 
tablished at  a  certain  place,  will  be  enforced  in  equity  where  the 
company  has  performed  its  part  of  the  contract,  which  is  not 
against  the  interests  of  the  stockholders  or  the  public. 

Appeal  from  the  Circuit  Court  of  Marion  county;  the 
Hon.  Truman  E.  Ames,  Judge,  presiding. 

Henry  C.  Goodnow,  for  appellant. 

J.  H.  Atterbury,  and  L.  M.  Kagy,  for  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

This  was  a  bill  for  specific  performance  of  a  contract 
to  convey  land  for  right  of  way,  brought  by^  the  Chicago, 
Paducah  and  Memphis  Railroad  Company,  against  Joseph 
Telford.  The  cause  proceeded  to  a  hearing  on  the  bill, 
answer,  replication  and  evidence  of  the  respective  par- 
ties, and  the  court  entered  a  decree  as  prayed  for  in  the 
bill,  to  reverse  which  the  defendant,  Telford,  appealed. 

It  is  alleged  in  the  bill  that  the  complainant  is  a  rail- 
road corporation  organized  under  the  laws  of  the  State 
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of  Illinois,  with  power  to  build  and  operate  a  railroad 
from  Altamont,  in  Eflfingham  county,  Illinois,  through 
the  counties  of  Effingham,  Fayette,  Marion,  Jefferson  and 
Franklin,  to  Marion,  in  Williamson  county,  with  power 
to  acquire  the  necessary  right  of  way  for  such  railroad; 
that  Joseph  Telford,  residing  in  Marion  county,  was  the 
owner  of  the  following  described  real  estate,  to- wit:  The 
south  half  of  section  4,  the  north  half  of  section  9,  the 
south-west  quarter  of  section  3,  and  the  north  half  of 
the  north-west  quarter  of  section  10,  township  3,  north, 
range  3,  east,  in  Marion  county,  which  formed  one  com- 
pact  body  of  land  used  as  a  farm  by  defendant;  that  on 
or  about  the  13th  day  of  January,  1894,  a  verbal  contract 
was  entered  into  between  Telford  and  the  railroad  com- 
pany, in  which  it  was  agreed  that  if  the  line  of  road  was 
located  over  and  across  the  east  side  of  Telford's  land, 
and  a  depot  located  at  Brubaker,  he  would  convey  the 
right  of  way  in  fee  to  the  railroad  company;  that  iu 
pursuance  of  said  contract  the  railroad  company,  with 
the  knowledge  and  consent  of  Telford,  entered  upon  the 
strip  of  land  agreed  to  be  conveyed  for  right  of  way  and 
constructed  its  railroad  thereon;  that  it  erected  a  depot 
at  the  place  mentioned  in  the  verbal  contract,  and  has 
opera.ted  its  line  of  railroad  as  located,  from  the  time  it 
was  constructed  to  the  present. 

It  appears  from  the  evidence  that  the  farm  of  appel- 
lant, Telford,  was  located  in  Alma  township.  It  con- 
sisted of  over  nine  hundred  acres  of  land.  A  committee 
had  been  selected  to  procure  the  right  of  way  between 
Kinmundy  and  Salem.  The  committee  had  been  author- 
ized by  the  railroad  company  to  select  a  point  for  a  de- 
pot, and  had  also  much  to  do  with  the  location  of  the 
line  of  the  road.  The  committee  called  a  meeting  of  the 
citizens  to  talk  over  the  matter  of  securing  the  right  of 
way  through  Kinmundy  and  Alma  townships.  John  W. 
Wilson,  one  of  the  committee,  testified  that  at  the  meet- 
ing Telford  said  be  did  not  want  the  road  to  go  diagon- 
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ally  across  his  farm;  that  if  they  would  survey  it  on  the 
east  side  of  the  land  he  would  give  the  right  of  way 
on  the  east  side,  and  thereupon  the  line  of  the  road  was 
changed.  The  witness  also  testified  that  there  was  some 
discussion  in  regard  to  the  location  of  the  depot,  and  it 
was  finally  located  at  Brubaker,  with  the  understanding 
that  Telford  would  convey  the  right  of  way  to  the  com- 
pany without  any  other  consideration.  It  was  also  proved 
by  eight  other  witnesses  that  Telford  agreed  that  if  the 
road  was  located  on  the  east  side  of  his  farm  and  a  depot 
established  at  Brubaker  he  would  deed  the  right  of  way 
to  the  company.  It  was  also  proved  that  on  a  number 
of  different  occasions  Telford  agreed  to  make  a  deed, 
but  never  did  so.  It  was  also  established  by  the  evidence 
that  the  railroad  company  had  fully  complied  with  its 
agreement  in  the  construction  of  the  road  and  in  the 
location  of  a  depot.  A  deed  for  the  right  of  way  was 
prepared  and  executed  by  the  wife  of  Telford,  and  when 
Telford  was  informed  of  the  fact  he  said  it  was  all  right, 
but  declined  to  sign  the  deed,  for  the  reason,  as  he  stated, 
that  he  had  trouble  with  the  railroad  company  in  regard 
to  the  right  of  way. 

So  far  as  is  shown  by  the  record  it  is  not  denied  that 
appellant  agreed  to  convey  the  land  described  in  the  bill 
in  consideration  of  the  railroad  company  constructing  its 
track  and  locating  its  depot,  as  alleged  in  the  bill,  but 
it  is  contended  that  a  contract  of  that  character  is  one 
which  a  court  of  equity  should  not  enforce.  The  law  is 
well  settled  that  a  court  of  equity  will  not  enforce  the 
specific  performance  of  a  contract  not  in  writing  unless 
the  contract  is  based  on  a  good  consideration,  the  terms 
of  the  contract  are  clearly  proven,  and  the  party  seeking 
specific  performance  has  fully  performed  on  his  part. 
Here  the  railroad  company  fully  performed  the  contract, 
entered  into  possession  of  the  land  agreed  to  be  conveyed 
and  constructed  its  line  of  railroad  upon  it,  expending  a 
large  amount  of  money  thereon,  and  at  the  request  of 
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appellant  erected  fences  on  each  side  of  the  strip  of  land 
agreed  to  be  conveyed.  The  location  of  the  line  of  road, 
by  agreement,  where  it  would  not  damage  appellant's 
farm  and  where  he  desired  it,  may  be  regarded  as  a  suffi- 
cient consideration  to  support  the  contract. 

In  Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Boyd^ 
118  111.  73,  where  the  owner  of  land  agreed  to  convey  a 
part  thereof  to  a  railroad  company  for  a  section-house 
upon  condition  the  com  j)any  would  locate  a  station  on  the 
owner's  other  land  and  erect  depot  buildings  thereon, 
and  the  condition  was  fully  performed  by  the  railroad 
compan}^  and  possession  taken  with  the  owner's  consent, 
it  was  held  that  such  performance  of  the  contract  would 
take  the  case  out  of  the  Statute  of  Frauds  and  authorize 
a  decree  for  specific  performance.  In  Chicago  and  Eastern 
Illinois  Eailroad  Co.  v.  Hay,  119  111.  493,  where  the  owner 
of  land  made  an  agreement  with  the  railway  company  in 
which  he  agreed  to  convey  a  strip  of  land  for  a  main  and 
side-tracks  in  consideration  of  the  location  of  a  station  on 
the  premises,  and  the  company  entered  into  possession 
of  the  strip  of  land  with  the  consent  of  the  owner  and 
performed  its  part  of  the  contract,  and  continued  in  such 
possession,  by  itself  and  successor,  for  thirteen  years, 
when  the  successor  filed  a  bill  for  specific  performance, 
it  was  held  that  the  doctrine  of  laches  had  no  application 
and  the  complainant  Avas  entitled  to  a  decree.  So,  also, 
in  Hall  v.  Peoria  and  Eastern  Railway  Co.  143  111.  166,  a  con- 
tract for  the  conveyance  of  a  strip  of  land  for  right  of 
way  in  case  the  line  of  road  was  located  and  built  across 
a  certain  eighty-acre  tract  of  land  was  upheld  and  sus- 
tained. The  principle  settled  in  these  cases  applies  here. 

There  was  in  this  case  no  effort  made  to  prove  that 
the  location  of  the  line  of  railroad  and  the  location  of  the 
depot  were  detrimental  to  the  interests  of  the  stockhold- 
ers or  the  public.  Indeed,  no  complaint  whatever  is  made 
from  any  quarter  that  the  location  was  not  a  desirable 
one,  and,  so  far  as  appears,  those  in  charge  of  the  loca- 
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tion  acted  with  fairness  and  anteg^rity,  for  the  best  inter- 
est of  the  stockholders  of  the  railroad  company  and  the 
public.  What  was  therefore  said  in  Bestor  v.  Wathen,  60 
111.  138,  and  SL  Louis^  Jacksonville  and  Chicago  Railroad  Co, 
V.  Mathers^  71  id.  592,  has  no  application  to  this  case. 

We  think  the  decree  of  the  circuit  court  was  sustained 
by  the  evidence,  and  it  will  be  affirmed. 

Decree  affirmed. 


The  Commercial  National  Bank 

V. 

Hugh  Kirkwood  et  al. 
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1.  Contracts — completed  contract  for  benefit  of  third  party  is  bind- 
ing. Where  one  person,  for  a  valuable  consideration,  promises,  by 
simple  contract,  to  pay  money  to  a  third  person,  the  latter,  though  / 
the  consideration  has  not  moved  from  him,  may  maintain  an  ac- 
tion for  breach  of  the  contract,  provided  he  has  affirmed  such 
contract,  either  by  acceptance  or  bringing  suit  before  the  rights 
of  other  parties  have  intervened. 

2.  Same— wier6  agreement  between  two  parties  for  berv^t  of  third  not  a 
completed  contract.  A  mere  agreement  between  two  parties  for  the 
benefit  of  a  third  is  not  a  completed  contract,  as,  until  acceptance 
or  affirmance  by  the  third  party,  there  is  no  mutuality  between 
him  and  the  promisor. 

3.  Same — xchen  contract  does  not  constitute  an  equitable  assignment.  A 
written  agreement  between  a  vendor  and  a  vendee,  whereby  the 
latter  is  to  pay  to  certain  named  creditors  of  the  vendor  specified 
portions  of  the  consideration,  does  not  constitute  an  equitable  as- 
signment of  the  fund  before  affirmance  by  such  creditors  of  the 
terms  of  the  agreement. 

4.  Same — when  agreement  to  pay  fund  to  third  parties  will  not  hold 
against  attachment.  A  written  agreement  between  a  vendor  and  a 
vendee,  by  which  the  latter  is  to  pay  to  certain  creditors  of  the 
vendor  particular  portions  of  the  consideration,  is  not,  in  the  ab- 
sence of  assent  by  such  creditors  to  the  agreement,  sufficient  to 
hold  the  fund  as  against  an  attaching  creditor  of  the  vendor. 

5.  Same — consent  of  all  parties  is  necessary  to  a  novation.  To  con- 
stitute a  novation  all  parties  to  the  original  contract  must  consent, 
expressly  or  impliedly,  to  the  substitution  of  the  new  one. 
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6.  Attachment — attacJunent  plaintiff  has  the  same  rights  against  de- 
fendant's debtors  cw  has  defendant.  An  attachment  plaintiff  has  the 
same  rlg-hts  agrainst  the  defendant's  debtors  as  has  the  defendant 
himself;  and  where  the  defendant  has  the  rig"ht  to  revoke  an  a^ee- 
ment  with  his  debtor  concerning  the  payment  of  money  to  a  third 
person,  the  attachment  plaintiff  may  exercise  that  right  by  sum- 
moning such  debtor  as  garnishee. 

Commercial  Nat.  Bank  v.  Kirkwood,  68  111.  App.  116,  reversed. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Peoria  county;  the  Hon.  T.  M.  Shaw,  Judg^e, 
presiding. 

Irwin  &  Slemmons,  and  McCulloch  &  McCulloch, 
for  appellant. 

Matthews,  Higbee  &  Grigsby,  and  A.  G.  Crawford, 
for  appellees: 

Where  one  person,  for  a  valuable  consideration,  en- 
gfapfes  with  another,  by  simple  contract,  to  do  some  act 
for  the  benefit  of  a  third  person,  the  latter  may  main- 
tain an  action  for  a  breach  of  the  engagement,  and  where 
the  engagement  is  to  pay  the  debts  of  the  promisee  it  is 
not  necessary  that  the  creditors  should  even  be  named. 
In  such  case  it  is  sufiicient  for  the  creditor  to  show  that 
his  debt  was  due  from  the  promisee,  and  the  considera- 
tion need  not  move  from  the  creditor  and  his  assent  will 
be  presumed.  Eddy  v.  Roberts,  17  111.  505;  Bristoio  v.  Lane^ 
21  id.  194;  Beasley  v.  Webster,  64  id.  465;  Snell  v.  Ives,  85  id. 
279;  Paper  Co,  v.  Seaman,  29  111.  App.  69. 

Where  two  parties  enter  into  a  contract  for  the  ben- 
efit of  a  third  party,  the  contract  cannot  be  rescinded 
after  notice  and  acceptance  by  the  third  party,  without 
his  consent.  Bishop  on  Contracts,  sec.  1223;  Wood  v.  ifc- 
Clain,  7  Ala.  800;  Taylor  v.  Robinson,  14  Cal.  496. 

A  garnisheeing  creditor  has  no  greater  right  to  re- 
cover from  the  person  garnisheed  than  the  debtor  in 
whose  name  the  suit  is  brought.     Webster  v.  Steele^  75  111. 
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544;  Richardson  v.  Lester,  83  id.  55;  Chatroop  v.  Bogard,  40 
111.  App.  279. 

An  attaching^  creditor  cannot  acquire,  through  his 
attachment,  any  higher  or  better  right  to  the  property 
than  the  debtor  himself  had.  Samuel  v.  Agneta,  80  111. 
553;  Sheldon  v.  Hinton,  6  111.  App.  216. 

Where  one  enters  into  a  simple  contract  with  another 
for  the  benefit  of  a  third,  such  third  person  may  maintain 
an  action,  and  such  contract  is  not  within  the  Statute  of 
of  Frauds.  In  cases  of  this  kind  the  promise  is  usually 
based  upon  some  consideration  moving  from  the  party  to 
whom  it  is  made,  such  as  the  sale  or  transfer  of  property, 
the  discharge  of  a  lien,  and  the  like,  and  is  regarded  as 
an  original  undertaking,  the  effect  of  which  is  to  pay  the 
debt  of  the  promisor,  though  it  may  incidentally  result 
in  discharging  the  debt  of  another.  Struble  v.  Hake,  14 
111.  App.  546. 

A  part  of  a  debt  or  chose  in  action  is  not  assignable 
in  law  but  may  be  assigned  in  equity,  and  in  such  case  a 
trust  will  be  created  in  favor  of  the  equitable  assignee 
of  the  fund  and  will  constitute  an  equitable  lien  upon  it. 
2  Story's  Eq.  Jur.  sec.  1044;  Fomeroy  v.  Insurance  Co.  40 
111.  398;  Phillips  v.  Edsall,  127  id.  535. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Appellant  sued  out  a  writ  of  attachment  against  Hugh 
Kirkwood,  Henry  L.  Miller  and  Allen  C.  Rush,  as  part- 
ners under  the  firm  name  of  Kirkwood,  Miller  &  Co.,  and 
on  January  7,  1893,  Jefferson  Orr  and  Ella  M.  Orr  were 
served  as  garnishees  in  that  suit.  The  attachment  suit 
proceeded,  and  resulted  in  a  judgment  in  favor  of  appel- 
lant for  $15,000  and  costs.  Interrogatories  to  the  gar- 
nishees were  filed,  and  they  answered  that  on  December 
28,  1892,  they  purchased  of  Allen  C.  Rush,  one  of  the  de- 
fendants in  the  attachment  suit,  certain  lands  for  the 
consideration  of  $20,280;  that  Jefferson  Orr  and  Allen  C. 
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Rush  made  a  further  contract  January  2,  1893,  set  out  in 
the  answer,  by  which  Jefferson  Orr  agreed  to  pay  said 
consideration  in  separate  sums  named  in  the  contract,  to 
individual  creditors  of  Rush  therein  named,  and  Rush 
directed  and  requested  the  payments  to  be  so  made;  that 
two  payments,  amounting  to  $4525,  had  been  made,  and 
that  there  was  a  balance  of  $15,020  due  from  Jefferson 
Orr  for  the  land.  The  individual  creditors  named  as 
beneficiaries  in  the  contract  of  January  2,  1893,  with  the 
exception  of  the  two  who  had  been  paid,  filed  their  in- 
tervening" petition  in  the  garnishment  proceeding,  rep- 
resenting that  at  the  date  of  the  said  contract  Rush  was 
indebted  to  them  in  certain  amounts  named  in  the  peti- 
tion; that  on  that  day  Rush  deposited  with  Jefferson 
Orr  the  consideration  of  the  farm  in  trust  for  the  peti- 
tioners, and  directed  him  to  turn  over  the  same  to  them 
according  to  said  contract;  that  on  said  date  and  the 
day  following  they  were  notified  by  Rush  and  Orr  of  the 
agreement,  and  agreed  to  accept  the  money  and  apply  it 
on  the  indebtedness  of  Rush,  and  that  they  had  demanded 
the  same  from  Orr,  but  he  refused  to  pay  until  ordered  by 
some  court  of  competent  jurisdiction.  A  jury  was  waived 
by  the  parties,  and  there  was  a  trial  before  the  court  of 
the  issues  made  by  the  interrogatories  and  answer,  and 
also  by  the  intervening  petition  of  the  beneficiaries  under 
the  contract  between  Rush  and  Orr.  The  court  found  for 
the  intervening  petitioners,  and  ordered  the  payment  to 
them  of  the  amount  due  from  Orr.  The  Appellate  Court 
has  affirmed  the  judgment  so  entered. 

There  is  an  argument  in  this  court  upon  the  facts,  but 
they  have  been  settled  by  the  judgment  of  the  Appellate 
Court  and  will  not  be  considered. 

A  suit  by  garnishment  is  an  action  at  law,  and  the 
statute  provides  that  the  trial  of  an  issue  made  upon  the 
answer  shall  be  conducted  as  other  trials  at  law,  and 
that  the  allegations  of  adverse  claimants  shall  be  tried 
and  determined  in  the  same  manner.     The  parties  are 
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entitled  to  a  trial  by  jury,  althoupfh,  as  in  many  other 
proceedinj^s  at  law,  the  rig"hts  of  the  parties  may  be  gov- 
erned by  equitable  principles. 

At  the  trial  the  court,  in  passing  upon  propositions 
of  law  offered  by  plaintiff,  refused  to  hold  that  the  writ- 
ten agreement  of  January  2,  1893,  did  not  constitute  an 
assignment  of  the  funds  and  property  in  Jefferson  Orr's 
hands  to  persons  named  in  the  agreement,  and  also  re- 
fused to  hold  that  in  order  to  entitle  the  interpleaders  to 
recover  the  moneys  it  was  necessary  for  them  to  show  an 
acceptance  of  the  terms  of  said  agreement,  and  the  ac- 
ceptance of  Jefferson  Orr  as  their  creditor  for  the  respec- 
tive amounts  named  in  said  contract,  prior  to  the  service 
of  the  garnishment  process  in  this  case,  and  the  court 
struck  out  of  a  proposition  held  as  law  the  requirement 
of  such  acceptance.  The  evidence  in  this  case  consisted 
of  the  testimony  given  in  a  prior  suit  in  chancer}^  to 
which  the  petitioners  were  not  all  parties,  and  it  con- 
tained no  evidence  of  any  acceptance  by  all  the  benefi- 
ciaries, and  did  not  show  the  date  of  acceptance  of  any 
of  them  with  reference  to  the  service  of  the  garnishment 
process.  The  rulings  of  the  court  on  the  propositions 
of  law  therefore  raise  the  material  question  whether  it 
was  necessary  that  there  should  be  an  acceptance  by  the 
beneficiaries  named  in  the  agreement  of  January  2,  1893, 
of  the  direction  and  request  of  Rush,  and  the  promise 
made  by  Orr  in  their  behalf  to  Rush,  before  the  service 
of  such  process.  The  law  gave  to  the  plaintiff,  upon  the 
commencement  of  its  attachment  suit,  the  right  to  avail 
itself  of  debts  due  to  Rush,  and,  upon  obtaining  judgment 
against  him,  to  use  his  name  and  recover  for  its  use  what- 
ever might  be  due  from  Orr.  In  so  doing  it  could  not,  in 
the  absence  of  fraud  or  collusion  affecting  its  rights,  ac- 
quire any  better  right  against  Orr  than  Rush  would  have 
if  he  had  brought  the  suit,  but  it  would  have  the  same 
right.  Webster  v.  Steele,  75  111.  544;  Samuel  v.  Agnew,  80  id. 
553;  Richardson  v.  Lester,  83  id.  55. 
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If  not  affected  by  the  accruing  of  intermediate  rights 
of  plaintiff,  the  petitioners  could  unquestionably  have 
severally  brought  suits  against  Orr  on  the  agreement  for 
their  benefit.  It  is  well  settled  in  this  State  that  where 
one  person,  for  a  valuable  consideration,  promises  by  a 
simple  contract  to  pay  money  to  a  third  person,  such 
third  person  may  maintain  an  action  for  the  breach  of 
the  contract.  It  is  not  necessary  that  the  consideration 
should  move  from  the  third  person  if  he  elects  to  affirm 
the  promise  made  in  his  behalf,  and  he  does  affirm  it  by 
bringing  suit  upon  it.  {Eddy  v.  Roberts,  17  111.  505;  Brown 
V.  Strait,  19  id.  88;  Bristow  v.  Lane,  21  id.  194;  Snell  v. /res, 
85  id.  279.)  At  the  same  time,  a  mere  agreement  between 
two  for  the  benefit  of  another  does  not  create  a  completed 
contract.  Until  acceptance  by  the  third  party  there  is 
no  privity  of  contract  between  him  and  the  promisor. 
Until  notice  to  the  petitioners  and  acceptance  by  them 
of  the  arrangement  there  would  be  no  mutuality  between 
them  and  Orr.  We  do  not  understand  that  there  is  any 
claim  that  there  was  a  novation  of  the  debts,  and  there 
could  be  none  unless  it  was  shown  that  there  was  some 
participation  by  the  petitioners  in  the  arrangement,  since 
it  is  necessary  for  the  validity  of  a  contract  of  novation 
that  it  should  be  entered  into  by  the  three  parties  to  the 
engagement,  and  the  old  obligation  extinguished  by  the 
new  one.  {Reid  v.  Degener,  82  111.  508.)  The  petitioners 
still  claim  from  Rush,  and  filed  their  claims  in  a  volun- 
tary assignment  proceeding  in  the  county  court. 

The  claim  made  in  the  intervening  petition  is,  that  a 
trust  was  created  in  favor  of  the  petitioners  by  the  de- 
posit with  Orr  of  the  consideration  of  the  farm,  with  a 
direction  to  turn  it  over  to  the  petitioners  in  certain 
proportions.  The  agreement  does  not  sustain  this  claim. 
There  was  no  existing  fund  placed  in  the  hands  of  Orr  as 
trustee  for  the  petitioners,  but  the  agreement  was  simply 
that  Orr  would  pay  his  own  debt,  as  Rush  requested,  to 
petitioners  upon  certain  conditions.    Orr  and  his  wife  had 
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entered  into  a  written  contract  with  Rush  for  the  pur- 
chase of  the  farm,  but  before  the  transaction  was  com- 
pleted by  the  payment  of  the  consideration,  Orr  heard 
that  the  firm  of  Kirkwood,  Miller  &  Co.,  of  which  Rush 
was  a  member,  had  made  a  voluntary  assignment  to  Isaac 
C.  Edwards  for  the  benefit  of  creditors,  and  he  refused 
to  make  payment  until  the  right  to  the  money  was  set- 
tled. This  contract  was  thereupon  made  by  Orr  for  the 
payment  of  bis  own  debt,  which  Rush  requested  and  di- 
rected to  be  paid  to  the  persons  named,  and  Orr  assented 
to  make  the  payment  to  them  dependent  upon  the  title 
to  the  farm  being  clear,  and  upon  the  further  provision 
that  the  petitioners  should  be  entitled  by  law  to  the 
moneys.  The  agreement  did  not  create  a  trust,  but  did 
create  legal  demands  against  Orr  upon  acceptance  by  the 
beneficiaries,  when  he  would  become,  not  their  trustee, 
but  their  debtor.  As  we  have  already  seen,  it  would  be 
a  legal  contract  with  them,  upon  which  they  could  bring 
suits.  The  argument  made  here  is  that  there  was  such 
a  legal  contract,  and  there  is  a  further  claim  that  the 
transaction  constitutes  an  equitable  assignment,  which, 
though  not  cognizable  at  law,  will  be  protected  and  rec- 
ognized in  equity.  Such  an  assignment  involves  a  trans- 
fer to  the  petitioners  of  Rush's  claim  against  Orr.  Rush 
did  not  assign  the  claim  which  he  had  against  Orr  to  the 
petitioners,  nor  give  them  an  order  upon  Orr,  in  which 
case  all  that  would  be  required  would  be  notice  to  him, 
but  the  agreement  was  between  debtor  and  creditor,  and 
was  nothing  else  but  an  agreement  between  them  for  the 
benefit  of  the  petitioners.  We  do  not  think  that  either 
equity^  or  law  considers  such  an  appropriation  an  assign- 
ment,— at  least  until  the  creditors  have  notice  of  it,  and 
consent, — for  until  such  consent  the  fund,  if  it  could  be 
considered  such,  would  certainly  be  at  the  risk  of  Rush, 
and  not  of  the  petitioners.  If,  upon  notice,  the  petitioners 
assent,  their  right  would  be  perfect  and  the  obligation 
v/ould  be  legal.     To  support  the  claim  of  the  petitioners 
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upon  any  theory,  there  must  be  a  perfected  transaction 
or  agreement  between  the  parties  fixing^  liability,  al- 
though the  condition  of  affairs  was  such  that  it  could 
not  be  at  once  carried  out,  and  the  mere  direction  of 
Rush  and  agreement  of  Orr,  without  the  participation  or 
acceptance  of  petitioners,  would  not  render  the  arrange- 
ment irrevocable.  Unless  Orr  could  settle  with  and  pay 
the  creditors,  although  Rush  should  revoke  his  order  and 
request  and  forbid  him  to  do  so,  the  transaction  would 
not  be  complete.  We  do  not  see  any  reason  why  Rush 
could  not  revoke  his  direction  at  any  time  before  accept- 
ance, or  how  petitioners  could  have  any  vested  right  in 
the  fund,  or  action  to  recover  it,  before  that  event.  If 
Rush  could  revoke  the  direction  before  it  was  accepted 
or  acted  upon  in  any  way  by  petitioners,  the  bringing  of 
a  suit  for  the  money  would  be  such  a  revocation,  and  the 
plaintiff  in  the  garnishment  proceeding  was  given,  by 
the  statute,  the  same  right. 

If  there  was  a  completed  transaction  by  an  acceptance 
before  the  service  of  process  on  the  garnishees,  the  mere 
fact  that  petitioners  also  filed  claims  in  the  county  court 
in  the  proceedings,  under  the  voluntary  assignment  of 
Kirkwood,  Miller  &  Co.  would  not  necessarily  bar  them, 
as  a  matter  of  law,  of  their  right  to  enforce  against  Orr 
the  contract  so  made. 

We  think  that  the  court  erred  in  ruling  upon  proposi- 
tions of  law,  and  that  is  the  only  question  raised  in  the 
case  which  is  open  to  review  in  this  court  or  which  is 
passed  on  in  this  opinion.  We  are  not  to  be  understood 
as  deciding  anything  beyond  the  question  so  raised.  The 
judgments  of  the  Appellate  Court  and  circuit  court  are 
reversed  and  the  cause  is  remanded  to  the  circuit  court. 

Reversed  and  remanded. 
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V. 

The  People  ex  rel.  Kochersperger,  County  Treasurer. 
Opinion  filed  April  SI,  1898, 

1.  Special  assessments— dc/ecf  in  ordinance  must  go  to  its  life  to 
he  available  on  application  for  sale.  Unless  there  is  a  total  failure  to 
include  in  an  ordinance  the  necessary  element  of  a  specification  of 
the  nature,  character,  locality  and  description  of  the  improvement 
required  by  the  statute,  the  mere  fact  that  the  specification  is 
defective  in  some  respect  is  not  a  defense  to  an  application  for 
judgment  of  sale. 

2.  Same — purpose  of  provision  in  paving  ordinance  concerning  grade 
stated.  The  purpose  of  the  provision  in  a  paving"  ordinance  concern- 
ing the  grade  of  the  street  is  to  show  the  amount  of  excavation 
and  filling,  so  an  intelligent  estimate  can  be  made  of  the  cost. 

3.  Same — iohat  a  sufficient  specification  of  grade  in  paving  ordinance, 
A  provision  in  an  ordinance  for  paving  a  street  having  no  estab- 
lished grade,  which  requires  that  the  center  thirty  feet  of  the  street 
be  brought  to  "a  uniform  grade"  and  excavated  a  specified  depth 
at  the  center  and  sides,  then  covered  with  broken  stone  to  a  speci- 
fied depth  and  the  remainder  of  the  excavated  space  filled  with 
macadam,  is  a  sufficient  specification  of  the  grade. 

4.  Same— to/iai  is  not  such  a  delegation  of  potoer  to  engineer  as  vitiates 
ordinance,  A  provision  in  a  paving  ordinance  which  authorizes  the 
supervising  engineer  to  set  grade  stakes,  make  profiles  and  see  that 
the  work  is  done  according  to  specifications,  does  not  delegate  such 
discretionary  power  concerning  the  character  of  the  improvement 
as  renders  the  ordinance  void. 
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Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  Orrin  N.  Carter,  Judge,  presiding". 

Young,  Makeel  &  Bradley,  (Steele  &  Roberts,  of 
counsel,)  for  appellant: 

It  is  necessary  that  a  grade  be  established  in  the 
construction  of  an  improvement,  such  as  macadamizing, 
curbing  and  grading  a  street.  It  is  not  necessary  to  set 
out  the  grade  ordinance  in  the  petition,  but  it  must  exist. 
White  V.  Alton,  149  111.  626;  Washington  Ice  Co,  v.  Chicago, 
147  id.  327;  Carlinville  v.  McClure,  156  id.  492. 
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An  ordinance  which  reposes  in  the  board  of  public 
works  or  the  villag^e  engineer  the  authority  to  determine 
the  nature,  character  and  locality  of  an  improvement, 
and  its  extension,  such  as  the  establishment  of  the  grade 
of  the  street,  and  determine  the  amount  of  excavation 
and  filling,  is  void.  People  v.  Hurford,  167  111.  226;  Cdss  v. 
People,  166  id.  126;  Otisy.  Chicago,  161  id.  199;  Railroad  Co. 
v.  Chicago,  56  id.  454;  Andreivs  v.  Chicago,  57  id.  239;  Smith  v. 
Duncan,  77  Ind.  92;  Kankakee  v.  Potter,  119  111.  324;  Ogden 
V.  Lake  View,  121  id.  424;  Levy  v.  Chicago,  113  id.  650;  Ster- 
ling V.  Oault,  117  id.  11. 

Allen  G.  Mills,  (Clayton  E.  Crafts,  of  counsel,) 
for  appellee: 

Failure  of  the  city  engineer  to  furnish  maps  and  plans 
referred  to  in  the  ordinance  does  not  affect  the  validity 
of  an  assessment  if  there  is  a  detailed  description  of  the 
improvement  in  the  ordinance.   White  v.  Alton,  149  111.  626. 

An  improvement  ordinance  is  not  invalidated  by  nu- 
gatory provisions  which  may  be  eliminated  and  leave 
the  ordinance  complete.  Cole  v.  Peojyle,  161  111.  16;  Alton  v. 
Middleton,  158  id.  442;  Cunningham  v,  Peoria,  157  id.  499. 

One  objecting  to  a-  judgment  of  sale  is  concluded  by 
the  judgment  of  confirmation  as  to  all  objections  which 
he  might  have  raised  in  that  proceeding.  Railway  Co.  v. 
People,  154  111.  256;  Boynton  v.  People,  155  id.  66;  Kimball  v. 
People,  160  id.  653;  Doremus  v.  People,  161  id.  26;  Steinberg 
V.  People,  164  id.  478;  Pells  v.  People,  159  id.  580;  Weber  v. 
Peo2)le,  164  id.  412;  People  v.  Lingle,  165  id.  65;  People  v.Col- 
vin,  165  id.  67;  O'Neil  v.  People,  166  id.  561. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  the  judgment  entered  by  the 
county  court  of  Cook  county  for  the  sale  of  lands  of  ap- 
pellant which  were  delinquent  as  to  the  second  install- 
ment of  eight  special  assessments  levied  by  the  village  of 
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Grossdale  to  pay  the  cost  of  grading,  curbing  and  macad- 
amizing eight  streets  in  that  village.  The  cases  -were 
consolidated  and  heard  together  by  the  county  court. 
There  had  been  judgments  confirming  the  special  assess- 
ments, and  it  was  stipulated  in  this  case  that  the  pro- 
ceedings for  confirmation  were  in  all  respects  regular. 

The  claim  of  appellant  is,  that  the  ordinances  for  the 
improvements  failed  to  specify  the  nature,  character,  lo- 
cality and  description  thereof,  and  lodged  a  discretion  in 
the  village  engineer  which  was  contrary  to  law,  and  that 
for  these  reasons  the  ordinances  are  wholly  void  and  sub- 
ject to  attack  in  this  proceeding.  The  ordinances  are 
alike  in  the  description  of  the  several  improvements  and 
in  the  features  which  are  objected  to,  and  one  of  them,- 
for  the  improvement  of  Burlington  boulevard,  was  before 
us  in  the  case  of  Walker  v.  People,  169  111.  473,  and  was  held 
to.  be  in  substantial  conformity  with  the  statutory  pro- 
vision. We  see  no  reason  for  changing  that  conclusion. 
The  rule  is,  that  unless  there  is  a  total  failure  to  include 
in  an  ordinance  the  necessary  element  of  a  specification 
of  the  nature,  character,  locality  and  description  of  the 
improvement  required  by  the  statute,  the  mere  fact  that 
the  specification  is  defective  in  some  respect  will  not  be 
a  defense  on  the  application  for  judgment  on  a  delinquent 
list.  (Stcenberg  v.  People,  164  111.  478;  People  v.  TAngle,  165 
id.  65.)  The  ordinance  was  held  void  and  the  judgment  of 
confirmation  subject  to  collateral  attack  in  Cass  v.  People, 
166  ill.  126,  because  the  ordinance  clothed  the  depart- 
ment of  public  works  with  discretionary  power  to  deter- 
mine how  the  improvement  should  be  made.  That  was 
also  the  case  in  People  v.  Hicrford,  167  111.  226. 

The  main  argument  here  is,  that  no  grade  had  been 
established  for  the  several  streets  at  the  time  of  the  pas- 
sage of  the  ordinances  and  that  grades  were  not  estab- 
lished by  the  ordinances  themselves.  The  provision  in 
that  respect  was,  that  the  center  thirty  feet  of  the  street 
designated  in  the  particular  ordinance  should  be  brought 
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to  a  uniform  grade,  under  the  direction  of  the  eng"ineer 
in  charge,  excavated  to  a  certain  depth  at  the  center  and 
sides,  particularly  stated,  and  then  covered  with  broken 
stone  of  the  kind,  size  atid  quality  described  in  the  speci- 
fications to  a  certain  depth,  to  be  covered  with  crushed 
stone  of  the  size,  kind  and  quality  described  in  the  speci- 
fications to  a  depth  stated,  and  the  road-bed  covered 
with  a  top  dressing"  of  fine  limestone  screenings  of  suffi- 
cient depth  to  make  a  smooth  top  and  solid  surface,  after 
having  been  wet  and  thoroughly  rolled.  The  provision 
for  grading  was  followed  by  the  requirement  for  mac- 
adam, exactly  filling  the  depth  of  the  space  and  making 
the  curb  lines  correspond  with  the  central  line  of  the 
street.  This  provision  as  to  the  grade,  as  we  understand 
it,  was  simply  that  the  natural  surface  of  the  ground  was 
to  be  brought  to  a  level,  and  as  leveled  was  to  be  the  fin- 
ished grade  of  the  improvement.  To  bring  the  street  to  a 
uniform  grade  would  be  to  make  it  level,  or  on  an  evenly 
progressive  ascent  or  descent,  throughout  its  length,  cut- 
ting where  necessary  and  filling  low  places.  The  pur- 
pose of  some  provision  of  that  kind  in  the  description  of 
the  improvement  is  to  show  what  amount  of  excavation 
and  filling  is  required  to  be  made,  so  that  an  intelligent 
estimate  of  cost  can  be  arrived  at.  (Washington  Ice  Co,  v. 
City  of  Chicago^  147  111.  327;  City  of  Carlinville  v.  McCiure^ 
156  id.  492.)  We  think  these  ordinances  fulfilled  all  the 
requirements  of  the  statute. 

It  is  objected  that  discretion  was  given  to  the  engineer 
to  determine  upon  the  nature  of  the  improvement.  But 
the  provisions  of  the^ ordinances  objected  to  were  merely 
for  setting  stakes,  making  necessary  profiles,  and  seeing 
that  the  work  was  executed  according  to  the  specifica- 
tions. The  engineer  was  given  no  discretion  as  to  the 
character  of  the  improvements,  but  that  was  particularly 
provided  for  in  the  ordinances  and  specifications. 

The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 
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Jehu  H.  Randolph  j^mi 

[T72  575 

V.  1 182    480 

Drew  Inman. 

Opinian  filed  April  SI,  1898. 

1.  Partnership— //i^re  should  he  complete  cidjustment  of  partnership 
affairs  on  hill  for  accounting.  On  bill  for  an  accounting  of  partner- 
ship affairs  there  should  be  a  complete  adjustment  of  partnership 
accounts  and  a  disposition  of  all  partnership  property,  leaving 
nothing  for  subsequent  settlement. 

2.  Same — when  partner  should  not  he  charged  with  excess  of  property 
taken  on  dissolution.  Where,  on  dissolution,  one  partner  takes  more 
than  his  share  of  the  property  under  an  agreement  that  he  pay  a 
certain  partnership  debt  in  consideration  therefor,  upon  payment 
of  the  debt  as  agreed  the  excess  property  is  paid  for,  and  he  is  not 
chargeable  therewith  on  bill  for  an  accounting. 

3.  Same — partner  winding  up  affairs  is  not  liable  for  interest^  in  ab- 
sence of  fraud  or  unreasonable  delay.  A  partner  having  the  property 
in  his  hands  to  wind  up  the  partnership  affairs  is  not  liable  for  in- 
terest, on  bill  for  an  accounting,  where  there  has  been  no  misman- 
agement of  the  partnership  assets  and  the  delay  in  settlement  is 
chargeable  as  much  to  the  complainant  as  the  defendant. 

4.  Costs — court  may  apportion  costs  in  bill  for  accounting.  On  bill  for 
an  accounting  of  partnership  affairs  the  trial  court  may  apportion 
the  costs,  and  its  action  in  that  regard  will  not  be  reviewed  on 
appeal,  in  the  absence  of  abuse. 

Bandolph  v.  Inman,  71  111.  App.  176,  reversed. 

Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  DeWitt  county;  the  Hon.  Cyrus  Epler,  Judge, 
presiding. 

Moore,  Warner  &  Lemon,  for  appellant. 

George  K.  Ingham,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Upon  the  hearing  of  appellant's  bill  for  an  accounting 
of  the  partnership  affairs  of  Inman  &  Randolph  with  his 
former  partner,  appellee,  the  court  sustained  certain  ex- 
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ms  of  each  party  to  the  report  of  the  master  and 
Liled  others,  and  found  to  be  due  appellant  $3112.85. 
ree  was  entered  for  that  amount  and  requiring"  each 

to  pay  one-half  the  costs.  Appellant  sued  out  a 
)f  error  from  the  Appellate  Court  for  the  Third  Dis- 

and  the  decree  was  affirmed  in  that  court.  From 
dg-ment  of  affirmance  he  has  prosecuted  this  appeal, 
le  master  found  and  reported  that  there  was  due 
omplainant  $5580.05,  and  the  court  reduced  that 
nt  to  the  balance  stated,  in  part,  by  allowing  an 
tion  of  the  defendant  and  subtracting"  from  the  in- 

$3824.68,— the  amount  of  goods  which  C.  C.  Ran- 

took  from  the  stock  on  the  order  of  complainant. 
:onceded  as  to  $3000  the  deduction  is  correct,  and 
he  master  committed  an  error  in  not  charging  that 
it  to  complainant  as  taken  by  C.  C.  Randolph  on 
der.  As  to  the  $824.68  worth  of  goods,  it  was  proved 
1  C.  Randolph  took  them  under  an  agreement  that 
>mplainant  should  assume  and  pay  a  debt  of  $904.30 
^  by  the  firm  of  Inman  &  Randolph  to  John  Warner 
,  bankers,  which  he  paid.  The  defendant  himself 
ed  that  C.  C.  Randolph  took  $824.68  in  goods  more 
one-half,  and  that  this  difference  'was  made  up  to 
y  complainant  assuming  the  debt  of  $904.30  as  pay- 
for  the  stock.  If  there  had  been  no  agreement,  com- 
mt  would  be  chargeable  with  the  $824.68  and  should 
edited  with  the  $904.30,  the  bank  debt,  which  he 

But  that  was  not  done,  nor  was  the  agreement 
d  out  in  the  statement  of  the  account.  Complain- 
ed paid  for  the  goods  under  the  arrangement,  and 
>  wrong  to  charge  him  with  the  $824.68. 
was  shown  that  there  were  fixtures  of  the  firm, 
ally  of  the  value  of  $602.98,  which  were  in  the  pos- 
n  of  defendant  and  stored  by  him,  and  the  decree 
no  disposition  of  that  property.  The  present  value 

fixtures  was  not  shown,  but  whatever  it  may  be, 
should  be  a  complete  adjustment  of  all  the  part- 
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nership  accounts  and  a  disposition  of  all  its  property 
in  this  suit,  leaving^  nothings  for  subsequent  settlement. 
There  should  be  a  sale  of  said  property  and  a  division  of 
the  proceeds. 

It  is  claimed  that  the  court  erred  in  not  charg^ing  the 
defendant  with  interest  from  the  dissolution  of  the  part- 
nership, or  at  least  from  the  time  of  the  filing  of  the 
bill.  A  partner  is  not  liable  for  interest  merely  because 
the  property  is  in  his  hands  for  the  purpose  of  winding 
up  the  affairs  of  the  partnership,  and  whether  he  may 
be  liable  depends  on  the  circumstances  of  each  case.  He 
ma}''  become  liable  by  improperly  using  or  neglecting  to 
account  for  assets  of  the  partnership;  but  in  this  case 
there  was  no  improper  use,  and  the  delay  in  settlement 
was  chargeable  as  much  to  complainant  as  defendant. 
When  the  bill  was  tiled  its  charges  were  unreasonable, 
and  in  large  part  were  not  sustained  on  the  hearing. 
Under  such  circumstances  the  defendant  should  not  be 
charged  with  interest.     Broionell  v.  Steere,  128  111.  209. 

Of  the  same  character  is  a  claim  that  complainant 
should  have  been  given  a  share  of  the  profits  represented 
by  his  capital  in  defendant's  hands  after  the  dissolution 
of  the  partnership,  March  4,  1879.  We  do  not  think  that 
defendant  was  guilty  of  wrong  for  which  he  should  be 
charged  with  a  share  of  the  profits. 

There  is  an  objection  because  the  court  required  com- 
plainant to  pay  half  the  costs.  This  disposition  as  to 
costs  was  within  the  discretion  of  the  court,  and,  in  our 
opinion,  the  discretion  was  not  abused. 

The  judgment  of  the  Appellate  Court  and  the  decree 
of  the  circuit  court  will  be  reversed  and  the  cause  will 
be  remanded  to  the  circuit  court,  with  directions  to  make 
the  correction  above  Indicated  of  $824.68  in  the  deduction 
for  goods  taken  from  the  invoice,  and  order  the  personal 
property  of  the  partnership  remaining  on  hand  sold  and 
the  proceeds  divided.  Bevereed  and  remanded. 
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•     Amos  Dick 

V. 

Robert  L.  Dick  et  al. 

5781 
1^3  Opinion  filed  April  SI,  1898. 

1.  Statute  of  Fhav ds— parol  evidence  is  not  admissible  to  establish 
an  express  trust.  Parol  evidence  is  not  admissible  to  establish  an 
express  trust  where  the  ahswer  to  the  bill  of  complaint  raises  the 
defense  of  the  Statute  of  Frauds. 

2.'  Trusts— resulting  trust  must  arise  at  time  of  conveyance.    To  es- 
tablish a  resulting  trust  it  must  be  alleged  and  clearly  proved  that 
the  purchase  money  belonged  to  the  alleged  cestui  que  trust  and  was 
/  advanced  and  invested  at  the  time  the  purchase  was  made,  as  a 

resulting  trust  cannot  be  created  by  funds  subsequently  furnished. 

Appeal  from  the  Circuit  Court  of  Cass  county;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

A.  A.  Leeper,  for  appellant. 

R.  W.  Mills,  for  appellees. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

This  was  a  bill  in  chancery  for  partition,  brought  by 
Robert  L.  Dick  and  Martha  Sutton,  against  the  appellant. 
The  parties  are  the  only  children  of  Levi  and  Ematier 
Dick.  Ematier  Dick,  mother  of  the  parties,  died  intestate 
about  forty-three  years  before  the  filing  of  the  bill  herein. 
Levi  Dick,  father  of  the  parties,  died  testate  about  the 
first  day  of  April,  1895.  His  will,  so  far  as  it  relates  to 
the  parties  to  this  proceeding,  is  as  follows: 

''Third— I  give  and  bequeath  to  my  son  Robert  L.  Dick 
the  sum  of  five  dollars.  I  have  heretofore  given  to  my 
son,  the  said  Robert  L.  Dick,  various  and  sundry  sums 
of  money,  and  have  paid  sundry  notes  of  said  Robert  L. 
Dick  upon  which  I  have  become  security,  so  that  he  has 
already  received  from  me  the  equivalent  of  a  fair  share 
of  my  estate. 
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''Fourth — I  devise  and  bequeath  to  my  daughter,  Mar- 
tha A.  Sutton,  the  following  described  real  estate,  to- wit: 
The  north-east  quarter  of  the  south-east  quarter  and  the 
east  half  of  the  north-west  quarter  of  the  south-east  quar- 
ter of  section  35,  in  township  19,  north,  range  9,  west  3d 
P.  M.,  in  Cass  county,  Illinois,  to  have  and  to  hold  the 
same  to  her  and  her  heirs  forever. 

''Sixth — I  give,  devise  and  bequeath  to  my  son  Amos 
Dick  the  following  described  real  estate,  to- wit:  The 
east  half  of  the  east  half  of  the  south-west  quarter  of 
section  26  and  the  east  half  of  the  east  half  of  the  north- 
west quarter  of  section  35,  all  in  township  19,  north,  range 
9,  west  3d  P.  M.,  in  Cass  county,  Illinois,  (excepting  so 
much  of  the  described  tract  as  I  have  heretofore  conveyed 
to  William  Griffin  as  a  roadway,  and  to  Benjamin  E.  Bow- 
man and  others,  trustees,  for  a  cemetery,)  to  have  and  to 
hold  the  same  to  him  and  his  heirs  forever." 

The  bill  alleged  the  land  devised  to  appellant,  Amos, 
was  paid  for  by  said  Levi  Dick,  deceased,  out  of  moneys 
received  by  him  from  the  said  Ematier,  his  wife,  together 
with  the  proceeds  of  the  sale  of  a  certain  other  tract  of 
land  devised  to  the  said  Levi  by  one  John  Leeper,  who 
was  uncle  to  said  Ematier,  and  that  said  moneys  were 
paid  by  the  said  Ematier  to  the  said  Levi,  and  said  lands 
were  devised  to  him  by  the  said  John  Leeper,  under  an 
agreement  between  the  said  parties,  respectively,  that 
such  money  and  the  proceeds  arising  from  the  sale  of  the 
land  should  be  held  and  invested  by  the  said  Levi  for  the 
children  of  the  said  Levi  and  Ematier,  the  complainants 
and  defendant  to  the  bill.  The  prayer  of  the  bill  was 
that  said  tract  of  land  devised  to  Amos  should  be  declared 
to  have  been  held  by  the  testator  in  trust  for  the  com- 
plainants and  said  Amos,  and  that  the  same  should  be 
partitioned  between  them.  The  appellant  answered  the 
bill,  denying  the  material  allegations  thereof  and  setting 
up  the  ninth  section  of  the  Statute  of  Frauds,  and  laches. 
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This  is  an  appeal  to  reverse  a  decree  which  was  entered 
establishing  a  resulting  trust  in  favor  of  the  complainants 
and  declaring  the  title  of  the  land  to  be  in  the  parties  to 
this  proceeding,  and  decreeing  it  be  partitioned  between 
them. 

The  bill  was  framed  and  the  greater  part  of  the  evi- 
dence produced  for  the  purpose  of  establishing  an  express 
trust.  The  court  did  not  accept  that  contention  as  being 
established,  but  found  that  a  resulting  trust  arose  out  of 
the  facts  proven.  The  only  evidence  tending  to  show  an 
express  trust  was  verbal  in  character.  The  answer  relied 
upon  the  Statute  of  Frauds,  and  parol  evidence  was  there- 
fore inadmissible  to  establish  an  express  trust.  Stevenson 
V.  Orapnell,  114  111.  19;  CJiamplin  v.  CJiamplin,  136  id.  309. 

Nor  do  we  think  the  decree  of  the  court  establishing 
a  resulting  trust  can  be  upheld.  The  title  to  the  land  in 
question  was  conveyed  to  the  said  Levi  Dick  on  the  11th 
day  of  January,  1854.  He  was  then  the  owner  of  the  land 
devised  to  him  by  John  Leeper,  and  remained  the  owner 
thereof  for  nearly  two  years  thereafter.  It  is  therefore 
clear  that  no  part  of  the  proceeds  of  the  sale  of  the  land 
devised  to  him  by  John  Leeper  was  in  his  hands  at  the 
time  he  received  the  conveyance  of  the  title  to  the  land 
in  controversy.  "A  resulting  trust  must  arise,  if  at  all, 
at  the  time  of  the  execution  of  the  conveyance."  Alex- 
ander V.  Tarns,  18  111.  221;  Beed  v.  Beed,  135  id.  482;  Koster  v. 
Miller,  149  id.  195. 

It  appears  from  the  evidence  that  Levi  Dick  received 
the  sum  of  $135  from  the  personal  estate  of  the  father  of 
his  wife,  Ematier,  and  the  sum  of  $250  from  the  proceeds 
of  the  sale  of  lands  which  came  to  his  wife  by  inheritance 
from  her  father.  These  sums  of  money  came  into  the 
hands  of  Levi  Dick  in  the  years  1849  and  1850,  and  the 
record  is  barren  of  evidence  tending  to  show  that  any  part 
of  such  money  was  used  in  the  purchase  of  the  land  in 
1854.  The  common  law  rule  that  the  husband  becomes  the 
owner  of  the  personal  property  of  the  wife  which  came 
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into  his  possession  was  the  law  of  this  State  when  the 
money  in  question  came  into  the  possession  of  Levi  Dick. 
We  find  nothing"  in  the  record  to  justify  the  court  in  hold- 
ing that  this  common  law  rule  had  not  full  operation  in 
this  instance.  It  therefore  did  not  appear  that  any  money 
belonging  to  the  complainants  in  the  bill  was  used  in  pur- 
chasing the  land  sought  to  be  partitioned. 

The  suggestion  is  made  that  it  was  proven  that  Levi 
Dick  admitted  that  he  used  the  proceeds  of  the  sale  of 
the  land  devised,  to  him  by  John  Leeper  in  making  pay- 
ment for  the  land  in  controversy,  and  that  it  may  there- 
fore be  reasonably  inferred  that  though  he  had  not  such 
proceeds  when  he  purchased  said  land,  he  received  the 
proceeds  before  making  payment  for  the  land  and  applied 
the  proceeds  to  making  such  payment.  There  is  no  proof 
as  to  how  or  when  Levi  Dick  paid  for  the  land  in  ques- 
tion. The  only  witness  introduced  as  having  knowledge 
of  the  subject  was  the  grantor  of  the  land  to  Dick.  He  was 
produced  as  a  witness,  but  was  unable  to  state  whether 
said  Levi  paid  all  of  the  purchase  money  at  the  time  of 
the  execution  of  the  deed,  or  bought  the  land,  in  whole  or 
in  part,  on  deferred  payments.  But  if  it  had  been  proven 
the  land  was  purchased  on  time  payments,  and  that  the 
proceeds  of  the  land  devised  by  John  Leeper  came  to 
the  hands  of  Levi  Dick  in  time  to  meet  one  or  more  of  the 
deferred  payments  on  the  land  in  question,  and  such  pro- 
ceeds were  applied  to  that  purpose,  it  would  not  avail 
to  raise  a  resulting  trust.  In  Beed  v.  Reed,  stipra^  we  said 
(p.  487):  "The  trust  can  only  arise  from  the  original  trans- 
action at  the  time  it  takes  place,  and  at  no  other  time. 
The  funds  must  be  advanced  and  invested  at  the  time  the 
purchase  is  made.  A  resulting  trust  cannot  be  created 
by  funds  subsequently  furnished."  And  in  Koster  v.  Miller, 
supra,  it  was  said:  "It  is  too  clear  for  argument  that  a 
resulting  trust  of  this  kind  can  only  arise  where  the  pur- 
chase money  is  shown  to  have  belonged  to  the  alleged 
cestui  que  trust,  which  fact  must  be  clearly  alleged  and 
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proved.     The  trust  arises,  if  at  all,  at  the  time  the  deed 
is  taken  and  upon  the  facts  then  existing." 

The  decree  must  be  and  is  reversed  and  the  cause  re- 

^  ^  •  Reversed  and  remanded. 


James  A.  Dunn 

v. 

The  People  of  the  State  of  Illinois. 

Opirdon  filed  April  f i,  1898, 

1.  Dying  declarations— i/?n<te?i  dying  declarations  do  not  preclude 
other  oral  ones.  Where  a  dying  declaration  is  reduced  to  writing"  and 
signed  by  the  declarant  the  writing  is  the  best  evidence  of  such 
declaration;  but  the  fact  that  a  dying  declaration  has  been  re- 
duced to  writing  does  not  preclude  evidence  of  oral  dying  decla- 
rations made  at  other  times. 

2.  ^AME— proof  not  restricted  to  single  dying  declaration.  In  criminal 
prosecutions  the  People  are  not  restricted  to  proof  of  a  single 
dying  declaration,  but  such  declarations,  if  otherwise  admissible, 
may  be  proved  as  made  from  time  to  time. 

3.  Criminal  l,aw— section  55  of  Practice  act  applies  to  civil  cases  Oidy. 
Section  55  of  the  Practice  act,  (Rev.  Stat.  1874,  p.  781,)  which  pro- 
vides that  papers  read  in  evidence,  other  than  depositions,  may  be 
taken  by  the  jury  upon  retirement,  is  applicable  to  civil  cases  only. 

4.  Same— procedure  in  criminal  caMS  is  governed  by  division  IS  of  the 
Criminal  Code,  The  mode  of  procedure  in  criminal  prosecutions  is 
governed  by  division  13  of  the  Criminal  Code,  section  8  of  which 
provides  that  trials  for  criminal  offenses  shall  be  conducted  as  at 
common  law,  except  as  otherwise  provided  by  the  code. 

5.  Sauk— what  papers  may  be  taken  by  jury  is  determined  by  the  court. 
Following  the  common  law  rule,  the  jury,  in  criminal  cases,  may, 
upon  retirement,  talte  such  books  and  papers  which  have  been  pro- 
duced in  evidence  as  the  trial  judge,  in  the  exercise  of  sound  dis- 
cretion, shall  direct. 

6.  Sauk— when  permitting  jury  to  take  paper  is  an  abuse  of  oourCa 
discretion.  Permitting  the  jury,  upon  retirement,  to  take  a  written 
dying  declaration  against  the  defendant  is  an  abuse  of  the  trial 
court's  discretion,  where  the  defendant's  evidence  was  oral,  only, 
and  contradictory  of  the  declaration,  which  constituted  the  prin- 
cipal evidence  against  him,  and  where  the  declaration  contained 
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passagres  in  brackets  which  the  court  has  ruled  as  Inadmissible, 
though  the  jury  were  orally  directed  not  to  consider  them. 

7.  Same — admissihility  of  statements  to  impeach  dying  declaration  in 
prosecution  for  producing  an  ahortion,  A  dying-  declaration  ag"ainst  a 
defendant  indicted  for  furnishing  a  drug  to  the  deceased  to  pro- 
duce an  abortion  may  be  impeached  by  contradictory  statements, 
made  by  the  deceased  either  before  or  after  the  abortion,  even 
though  such  contradictory  statements  were  not  made  in  extremis. 

8.  Trial — court  slwuld  use  great  discretion  in  propounding  questions 
to  tcitnesses,  Thoug^h  within  the  power  of  the  trial  judge.  In  crimi- 
nal cases,  to  projjound  pertinent  and  properly  framed  questions  to 
a  witness,  yet  the  examination  of  witnesses  is  the  more  appropri- 
ate function  of  counsel,  and  Instances  are  rare  and  the  conditions 
exceptional  which  will  justify  the  trial  judge  in  conducting  an  ex- 
tended examination  of  a  witness,  and  a  sound  discretion  will  seldom 
deem  such  course  advisable. 

9.  Same — objections  by  counsel  to  questions  propounded  by  court  should 
specify  grounds  thereof.  The  action  of  the  trial  court  in  propound- 
ing questions  to  witnesses  will  not  be  reviewed  on  appeal,  nor  the 
record  consulted  to  determine  whether  such  questions  were  leading" 
or  sug-ffestive,  w.here  the  objections  by  counsel  fail  to  specify  the 
grounds  thereof,  being  merely  general  In  character. 

10.  Instructions— tc/i67iin5f ructiorw  are  prejudicial  Instructions 
which  take  from  the  jury  the  controverted  question  whether  the 
accused  furnished  a  certain  drug  to  the  deceased  which  produced 
an  abortion  resulting  In  her  death,  as  charged  by  her  dying  decla- 
ration, and  which  invite  them  to  find  the  accused  guilty  although 
they  believe  some  other  person  committed  the  crime,  provided 
they  believe  the  accused  advised  or  encouraged  it,  are  prejudicial, 
where  there  Is  no  evidence  of  the  latter  condition  of  affairs. 

Writ  of  Error  to  the  Circuit  Court  of  Pike  county; 
the  Hon.  Jefferson  Orr,  Judge,  presiding^. 

W.  E.  Williams,  and  W.  H.  Crow,  for  plaintiff  in  error: 
When  dying"  declarations  have  been  reduced  to  writ- 
ing, parol  -evidence  of  the  declaration  is  not  admissible. 
Where  the  declarations  had  been  repeated  at  different 
times,  at  one  of  which  they  were  made  under  oath  and  at 
others  they  were  not,  parol  evidence  is  not  admissible  if 
the  written  declaration  can  be  produced.  1  Greenleaf  on 
Evidence,  sec.  161;  Wharton  on  Crim.  Evidence,  sec.  295; 
Underbill  on  Evidence,  sec.  103;  State  v.  Sullivan^  51  Iowa, 
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142;  State  v.  Tweedy,  11  id.  350;  People  v.  Olenn,  10  Cal.  32; 
Collier  v.  Statey  20  Ark.  36;  State  v-  Pattersm,  45  Vt.  308. 

Dying  declarations  are  admissible  only  from  the  nec- 
essity of  the  case,  and  are  therefore  properly  restricted 
to  the  identification  of  the  prisoner  and  the  deceased, 
and  to  the  act,  and  circumstances  immediately  attending 
said  act  and  forming  a  part  of  the  res  gestce.  When  they 
relate  to  former  or  subsequent  distinct  transactions,  and 
embrace  facts  or  circumstances  not  immediately  illus- 
trating or  connected  with  the  declarant's  death,  they  are 
inadmissible.  State  v.  Vanzant,  80  Mo.  67;  State  v.  Draper^ 
65  id.  335;  Collins  v.  Commonwealth,  12  Bush,  271;  State  v. 
Wood,  53  Vt.  560;  6  Am.  &  Eng.  Ency.  of  Law,  123,  and 
authorities  cited. 

What  occurs  before  and  after  the  act  has  been  done 
does  not  constitute  a  part  of  the  res  gestce  although  the 
interval  of  separation  may  be  very  brief,  and  is  not  the 
subject  of  proof  by  dying  declarations.  Field  v.  State,  57 
Miss.  474;  Montgomery  v.  State,  80  Ind.  338. 

A  written  dying  declaration  is  equivalent  to  a  depo- 
sition regularly  taken  under  the  same  circumstances,  the 
sense  of  impending  death  being  regarded  as  equivalent 
to  an  oath  duly  administered.  Depositions  should  not 
be  permitted  to  be  taken  by  the  jury  in  their  retirement, 
and  if  so  taken  over  the  objections  of  the  unsuccessful 
I^arty  is  ground  for  reversal.  Rawson  v.  Gurtiss,  19  111.  456; 
Smith  V.  Wise,  53  id.  141. 

Dying  declarations  are  secondary  or  hearsay  evidence, 
and  not  entitled  to  the  same  weight  as  though  the  de- 
ceased had  testified  as  a  witness.  Declarations  of  this 
character  should  be  received  with  the  greatest  caution. 
6  Am.  &  Eng.  Ency.  of  Law,  135;  State  v.  Vanzant,  80  Mo. 
67;  Lambert  v.  State,  23  Miss.  322;  People  v.  Knapp,  1  Edm. 
Sel.  Cas.  177;  People  v.  Lawrence,  21  Cal.  368;  State  v.  Dick- 
son, 41  Wis.  299. 

Dying  declarations  may  be  impeached  by  proof  of 
contradictory  statements  made  not  in  extremis  and  not  a 
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part  of  res  gestce.  Moredock  v.  State,  90  Tenn.  528;  Fielder 
V.  State,  23  Tex.  App.  477';  People  v.  Lawrence^ 21  Cal.  368. 

A  woman  who  co-operates,  vdluntarily  and  deliber- 
ately, with  another  to  produce  an  abortion  upon  herself 
is  an  accomplice,  and  her  evidence  should  be  tested  and 
weighed  as  that  of  any  other  accomplice.  Wharton  on 
Grim.  Evidence,  sec.  440;  SmitJi  v.  State,  37  Ark.  274;  Peo- 
ple V.  Jo83lyn,  39  Cal.  393. 

Hypothetical  questions  must  present  facts  which  the 
evidence  tends  to  prove.  However,  it  is  not  necessary 
that  such  questions  should  embody  all  the  facts  exhibited 
by  the  evidence.  Williams  v.  Brown,  28  Ohio  St.  547;  Bum- 
gardner  v.  Andrews,  55  Iowa,  638;  Goodwin  v.  State,  96  Ind, 
550;  Hathaway  v.  Insurance  Co.  48  Vt.  336;  Elliott  v.  Russell, 
92  Ind.  526;  Davis  v.  State,  35  id.  496. 

Any  remark  calculated  to  prejudice  the  jury,  or  an 
expression  of  opinion  by  the  judge  in  the  hearing"  of  the 
jury,  has  been  held  ground  for  reversing  the  judgment. 
State  V.  Harkin,  7  Nev.  377;  McMinn  v.  Whelan,  27  Cal.  300; 
Furham  v.  Mayor,  54  Ala.  263;  Ludden  v.  demons,  16  Neb. 
506;  Hayes  v.  State,  58  Ga.  35;  Wilkinson  v.  Searcy,  76  Ala. 
176;  Hair  v.  Little,  28  id.  236;  Andrews  v.  Ketcham,  77  111. 
377;  State  v.  Simmons,  6  Jones'  L.  21;  Eeiger  v.  Davis,  67 
N.  C.  185. 

William  Mumford,  and  Edwin  Johnston,  for  the 
People: 

An  abortion  which  results  in  the  death  of  the  woman 
is  murder  at  the  common  law.  Bishop  on  Stat.  Crimes, 
sec.  742;  State  v.  Dickinson,  2  Am.  Cr.  1. 

The  woman's  consent  to  the  abortion  furnishes  no 
defense  whatever.  1  Bishop  on  Crim.  Law,  sees.  257,  259; 
Bishop  on  Stat.  Crimes,  sec.  749;  1  Wharton  on  Crim. 
Law,  sees.  450,  451. 

If  the  act  of  the  defendant  contributed  to  the  abortion 
he  is  guilty  of  all.  8  Am.  Cr.  572;  Bishop  on  Stat.  Crimes, 
sec.  759;  1  Greenleaf  on  Evidence,  139. 
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Dying"  declarations  are  admissible  as  to  those  facts 
to  which  the  witness  might  testify  if  living.  Parol  evi- 
dence will  not  be  received  of  a  dying  declaration  that 
has  been  reduced  to  writing,  but  where  several  are  made, 
the  oral  ones  maybe  shown  when  he  cannot  produce  the 
written  one.  Wharton  on  Crim.  Evidence,  sees.  276,  301; 
Am.  Law  of  Homicide,  306,  et  seq. 

The  dying  declaration  may  be  to  all  the  circumstances 
attending  the  fatal  occurrence,  and  may  be  to  all  rele- 
vant matters  to  which  the  declarant,  if  living,  might 
testify.     People  v.  Knapp,  1  Cr.  Lr.  255. 

Preliminary  proof  of  dying  declaration  may  properly 
be  taken  in  the  presence  of  the  jury.  North  v.  People,  139 
111.  81. 

Where  the  instructions  as  a  whole  present  the  law, 
there  will  be  no  reversal.    Lockwood  v.  Doane,  107  111.  235. 

When  the  evidence  clearly  sustains  the  verdict,  this 
court  never  reverses  for  error  in  instructions.  Young  v. 
McConnell,  110  111.  83. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  court: 

At  the  November  term,  1896,  of  the  Pike  circuit  court 
an  indictment  was  returned  by  the  grand  jury  charging 
the  plaintiff  in  error  with  the  murder  of  one  Alice  Grimes. 
At  the  April  term,  1897,  of  the  said  circuit  court  the  cause 
was  tried  and  the  plaintiff  in  error  adjudged  to  be  guilty 
of  the  charge  alleged  in  the  indictment,  and  his  punish- 
ment fixed  at  confinement  in  the  penitentiary  for  a  term 
of  fourteen  years.  This  is  a  writ  of  error  brought  to  re- 
verse the  judgment  of  conviction. 

The  theory  of  the  prosecution  was  that  the  said  Alice 
Grimes  became  pregnant  with  child,  and  that  the  plain- 
tiff in  error,  with  intent  to  produce  a  criminal  abortion, 
supplied  her  with  and  induced  her  to  take  repeated  large 
doses  of  calomel;  that  the  effect  of  the  administration  of 
the  said  drug  caused  a  miscarriage,  and  that  said  Alice 
Grimes  died  as  the  result  thereof.     The  death  of  said 
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Alice  Grimes  was  fully  proven.  The  evidence  that  calo- 
mel was  furnished  by  the  plaintiff  in  error  to  her  con- 
sisted wholly  of  her  dyings  declarations,  nor  was  there 
any  proof  that  he  advised  or  counseled  her  to  use  calo- 
mel, other  than  such  declarations.  The  proof  as  to  her 
pregnancy  and  that  an  abortion  was  produced  was  her 
dying  statements,  together  with  proof  of  circumstances 
which  the  People  insist  are  corroborative  upon  the  point. 

The  circuit  court  ruled  that  the  deceased  was  in  such 
condition,  physically  and  mentally,  for  a  period  of  seven 
days  prior  to  her  death,  that  statements  made  by  her 
were  admissible  in  evidence  as  dying  declarations.  Wit- 
nesses were  produced  and  allowed  to  testify  to  declara- 
tions made  by  her  in  their  presence  on  four  different  days, 
and  proof  was  also  made  that  statements  made  by  her  on 
still  another  day  were  reduced  to  writing  and  signed  by 
her,  and  this  written  statement  was  produced  and  read 
in  evidence  to  the  jury.  The  plaintiff  in  error  objected 
to  the  admission  of  the  oral  dying  declarations  on  the 
ground  that  where  such  declarations  have  been  repeated 
at  different  times,  and  at  one  of  which  times  such  state- 
ments were  reduced  to  writing,  only  the  written  state- 
ment is.  admissible  in  evidence.  The  court  overruled  the 
objection  and  the  plaintiff  in  error  excepted,  and  now 
urges  the  ruling  of  the  court  as  error.  The  rule,  as  we 
understand  it  to  be,  is,  if  the  dying  statements  are  re- 
duced to  writing  and  signed  by  the  declarant,  the  writing 
is  the  best  evidence  of  the  statement  made  at  that  time, 
and  must  be  produced  or  its  absence  accounted  for,  but 
that  the  fact  that  a  declaration  has  been  reduced  to  writ- 
ing will  not  preclude  evidence  of  unwritten  declarations 
made  on  other  occasions.  Wharton  on  Crim.  Evidence, 
sec.  295;  Bishop  on  Crim.  Proc.  sec.  1213;  Hochheimer  on 
Crimes,  sec.  184;  McClain  on  Crim.  Law,  sec.  429,  and 
authorities  cited  in  note  g. 

Nor  is  the  contention  of  plaintiff  in  error  tenable  that 
the  People  are  restricted  to  proof  of  declarations  made 
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on  one  occasion,  only.      Such  statements,  if  otherwise 
admissible,  may  be  proven  as  made  from  time  to  time. 

When  the  jury  retired  to  consider  of  their  verdict,  the 
court,  over  the  objections  of  the  plaintiff  in  error,  per- 
mitted the  jury  to  take  the  written  dying  declarations 
into  the  jury  room  for  their  consideration,  and  this  action 
of  the  court  is  urged  as  error.  Section  55  of  the  Practice 
act,  (Rev.  Stat.  1874,  p.  781,)  which  provides  that  papers 
read  in  evidence,  other  than  depositions,  may  be  taken 
by  the  jury  upon  their  retirement,  is  applicable  only  to 
civil  cases.  The  mode  of  procedure  to  be  observed  in  the 
trial  of  criminal  cases  is  governed  by  the  provisions  of 
division  13  of  the  Criminal  Code.  (Rev.  Stat.  p.  409.)  The 
eighth  section  of  the  division  (1  Starr  &  Curtis'  Stat.  1896, 
par. 612,  p.  1400,)  provides  that  all  trials  for  criminal  of- 
fenses shall  be  conducted  according  to  the  course  of  the 
common  law,  except  when  the  Criminal  Code  points  out 
a  different  mode.  Nothing  in  the  said  division  of  the 
Criminal  Code  purports  to  direct  what  shall  be  taken  by 
the  jury  from  the  bar  of  the  court.  The  common  law  rule 
in  criminal  cases  was,  that  the  jury,  when  they  retired  to 
deliberate  on  their  verdict,  should  take  with  them  such 
books  and  papers  which  had  been  produced  in  evidence 
as  the  judge  presiding  should  direct.  (1  Bishop  on  Crim. 
Proc. — 3ded. — sec.  982  a;  Hochheimer  on  Crimes,  sec.  250.) 
Whether  a  writing  introduced  in  evidence  in  a  criminal 
case  should  be  delivered  to  the  jury  to  be  consulted  by 
them  in  the  jury  room,  rests  in  the  sound  discretion  and 
judgment  of  the  court,  and  it  is  therefore  not  error  to 
permit  a  jury  to  take  a  written  statement,  unless  the  re- 
viewing court  can- say  that  such  course  was  prejudicial 
to  the  defendant,  and  ought  not,  in  the  exercise  of  sound 
discretion  and  judgment,  have  been  pursued.  The  written 
statement  in  question  assimilated  so  nearly  to  a  deposi- 
tion, that  all  of  the  reasons  which  have  by  text  writers 
and  courts  been  advanced  in  support  of  the  view  that 
depositions  should  not  be  taken  by  a  jury  in  their  retire- 
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ment,  may  well  be  invoked  as  reasons  why  this  statement 
should  not  have  been  allowed  to  go  into  the  jury  room. 

In  Bawson  v.  Curtiss,  19  111.  456,  (which  was  decided 
prior  to  the  enactment  of  the  section  of  the  Practice  act 
which  excludes  depositions  from  the  jury  when  in  their 
retirement)  Mr.  Justice  Breese,  after  forcibly  stating  the 
injustice  of  allowing  written  testimony  to  be  taken  into 
the  jury  room,  declared  that  the  practice  of  permitting 
.depositions  to  be  taken  out  by  the  jury,  either  with  or 
without  the  direction  of  the  court,  was  wrong  in  prac- 
tice and'  should  be  abolished.  This  remark  of  the  court 
applies  with  greater  force  to  dying  declarations  than  to 
depositions  regularly  and  lawfully  taken,  because  when 
a  deposition  is  taken,  ample  opportunity  is  given  the  ad- 
verse party  to  appear  and  cross-examine  the  witness,  and 
thereby  expose  any  errors,  bring  out  suppressed  facts 
which  would  weaken  or  qualify  the  statement,  test  the 
truthfulness,  recollection  and  fairness  of  the  witness  and 
aid  to  determine  as  to  the  truth  of  his  statements,  while 
no  such  opportunity  is  permitted  when  a  dying  decla- 
ration is  reduced  to  writing.  In  the  case  at  bar,  dying 
declarations  of  the  deceased,  made  on  four  occasions 
other  than  when  the  written  statement  was  signed,  were 
reproduced  by  witnesses  for  the  State  before  the  jury. 
The  written  statement  was  read  in  their  hearing.  They 
heard  no  evidence  on  the  part  of  the  plaintiff  in  error 
except  such  as  was  testified  to  by  witnesses  in  their 
presence,  and  the  testimony  so  produced  in  behalf  of  the 
plaintiff  in  error  was  in  direct  conflict  with  material  por- 
tions of  the  dying  declarations.  To  deliver  the  written 
statement  to  the  jury  so  they  might  have  it  constantly 
before  them  during  their  deliberations,  to  operate  on  their 
sympathies  as  well  as  their  memory,  tended  to  give  a 
manifest  advantage  to  the  People  over  the  plaintiff  in 
error,  whose  proof  was  but  oral.  No  reason  is  suggested, 
nor  is  any  perceived,  why  the  one  party  should  have  thus 
been  given  an  advantage  over  the  other. 
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The  circuit  court  ruled  that  certain  portions  of  the 
written  statement  were  not  admissible  in  evidence  and 
not  competent  for  the  jury  to  consider,  and  ordered  these 
portions  to  be  marked,  and  orally  announced  the  jury 
should  not  consider  such  marked  phrases.  It  appears 
from  the  record  these  incompetent  phrases  or  words  were 
so  marked  by  being  enclosed  with  brackets.  A  similar 
course  was  pursued  with  reference  to  depositions  which 
the  court  permitted  the  jury  to  take  with  them  in  their 
retirement  in  the  case  of  Bawson  v.  Curtiss,  supra,  and  in 
the  course  of  the  criticism  upon  such  practice  this  court 
said  (p.  481):  "The  jury  may,  or  may  not,  have  disregarded 
the  marked  portions.  This  cannot  be  known  certainly, 
as  there  is  no  proof  to  the  point,  but  it  is  certainly  ap- 
parent that  they  had  no  other  instructions.  They  were 
not  told,  in  express  terms,  to  disregard  them.  Even  had 
they  been  thus  told,  such  is  our  nature  that  by  the  very 
command  not  to  regard  them  curiosity  would  be  aroused 
to  know  what  they  were;  what  secret  it  is  the  court  de- 
signs to  hide  from  them;  what  tree  of  knowledge  of  good 
and  evil,  the  fruit  of  which  is  forbidden  to  us,  and,  like 
their  first  parents  in  God's  own  garden  planted  for  them, 
they  would  pluck  and  eat.  It  is  human  nature,  and  moun- 
tains of  instructions  could  not  crush  it  out.  Reading  and 
pondering  these  rejected  portions,  and  reasoning  with 
one  another  why  they  should  have  been  excluded,  their 
minds  would  naturally  be  impressed  by  them,  and  they 
unconsciously  form  conclusions  from  the  rejected  evi- 
dence. Few  know  the  secret  and  insidious  manner  by 
which  impressions  are  made  on  the  mind,  or  how  slight 
the  operating  cause  may  be."  We  think  that  a  sound 
discriminating  discretion  was  not  exercised  in  the  matter 
of  permitting  the  written  statement  to  be  taken  by  the 
jury  when  they  retired  to  consider,  weigh  ^.nd  determine 
the  testimony. 

The  case  as  relied  upon  by  the  People,  the  proof 
thereof  being  the  dying  declarations  aforesaid,  was  that 
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the  plaintiff  in  error,  late  in  the  afternoon  on  the  2d  day 
of  July,  1896,  gave  to  the  deceased  a  quantity  of  calomel, 
and  directed  her  to  take  the  same  for  the  purpose  of  pro- 
curing" an  abortion;  that  she  took  two  doses  of  the  calo- 
mel on  the  same  day.  That  an  abortion  occurred  on  the 
19th  day  of  July  is  claimed  to  have  been  established  by 
.the  dying  statements  of  the  deceased  and  other  testimony 
in  corroboration  upon  that  point.  The  plaintiff  in  error 
was  produced  as  a  witness  in  his  own  behalf,  and  among 
other  things  testified  that  he  had  a  conversation  with  the 
deceased  on  the  11th  day  of  July,  1896,  in  front  of  a  bar- 
ber shop  in  the  village  of  Nebo,  and  a  second  conversa- 
tion at  his  store  in  the  village  on  the  20th  day  of  the  same 
month,  and  his  counsel  propounded  to  him  certain  ques- 
tions for  the  purpose  of  bringing  out  statements  and  dec- 
larations which  he  alleged  the  deceased  made  to  him 
during  said  conversations  contradictory  of  material  por- 
tions of  the  alleged  dying  declarations.  The  court  ruled 
such  declarations  were  not  admissible  in  evidence,  and  in 
so  ruling  made,  in  the  hearing  and  presence  of  the  jury, 
the  following  remarks:  "That  is  not  oi^ly  objectionable, 
but  it  ought  not  to  be  repeated  before  the  jury.  Such 
evidence  won't  do.  If  conversations  conceived  in  the 
fertile  mind  of  a  defendant  can  be  admitted  when  the 
woman  is  dead  and  cannot  refute  it,  it  would  render  con- 
victions in  this  class  of  cases  impossible."  Counsel  for 
plaintiff  in  error  objected  and  excepted  to  the  ruling  and 
remarks  of  the  court. 

It  is  well  settled  that  dying  declarations  may  be  im- 
peached by  proof  of  contradictory  statements  on  material 
points,  though  such  contradictory  statements  were  not 
made  in  extremis.  Bishop  on  Crim.  Proc.  sec.  1209;  Whar- 
ton on  Crim.  Evidence,  sec.  298;  McClain  on  Crim.  Law, 
sec.  431;  Hochheimer  on  Crimes,  184. 

After  the  evidence  for  the  plaintiff  in  error  (the  de- 
fendant below)  had  been  submitted  and  the  rebuttal  evi- 
dence for  the  People  introduced,  the  court  announced 
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that  the  plaintiff  in  error  mig'ht  be  recalled  and  allowed 
to  testify  as  to  the  statements  of  the  said  deceased  in 
front  of  the  barber  shop  on  the  11th  day  of  July,  and  that 
conversation  was  testified  to,  but  the  court  a^ain  refused 
to  allow  the  plaintiff  in  error  to  introduce  testimony  as 
to  the  statements  of  the  deceased  in  the  store  on  the  20th 
day  of  July. 

When  the  question  as  to  the  admissibility  of  the  al- 
leged statements  of  the  deceased  to  the  plaintiff  on  the 
20th  day  of  July  was  before  the  court,  but  after  the  court 
had  made  the  remark  hereinbefore  set  out,  it  was  or- 
dered the  jury  be  withdrawn,  and  the  plaintiff  in  error, 
in  the  absence  of  the  jury,  detailed  to  the  court  the  con- 
versation which  he  alleg^ed  occurred  between  himself  and 
the  said  deceased  in  his  store  while  other  parties,  namely, 
Asa  Gheen  and  Mrs.  Pinkerton,  were  in  the  store.  As  to 
that  the  plaintiff  in  error  testified  as  follows: 

The  court:  "What  did  you  say  she  said  to  you  on  the 
20th  of  July? 

A.  "She  came  up  to  the  store  and  she  said,  'I  am  as 
independent  now  as  you  are.'  I  said,  'I  thought  you  was 
always  as  independent  as  I  was.'  She  said,  *I  miscarried 
this  morning.'  I  said,  'Yes,  I  expect  you  did.'  She  said, 
'I  did.'  I  said,  *I  guess  you  didn't,  did  you?'  She  said, 
*Yes,  I  did.'  I  said,  'Alice,  I  know  better  than  that;  I 
know  you  wouldn't  be  out  here  in  this  mud  and  wet  and 
rain  if  you  had  done  anything  of  that  kind.'  She  said, 
*Well,  I  did.'  I  said,  *My  Lord!  girl,  ain't  you  got  more 
sense  than  that?'  She  said,  *0h!  it  won't  hurt  me.'  I  said, 
'It  will.'  Then  she  wanted  to  know  if  I  wouldn't  take 
her  home  after  lodge.  I  said  no,  I  wouldn't  go  that  night 
for  five  dollars,  the  kind  of  a  night  it  was.  She  said,  *You 
would  if  Maude  Smith  or  Mollie  Johnson  wanted  you  to.' 
She  said,  'I  told  you  all  the  time  I  was  in  a  family  way, 
and  you  wouldn't  believe  it.'  I  said,  'Alice,  if  you  are 
telling  me  the  truth,  for  God's  sake  go  and  see  a  doctor 
and  go  home.'    She  said,  'There  is  nothing  the  matter 


Digitized  by 


Google 


.^;^ 


Ipra,  '98,]  Dunn  v.  The  People.  593 

with  me  now,  only  falling  of  the  womb.'  I  told  her  to  go 
and  see  a  doctor,  and  she  said  no.  I  said,  *You  will  kill 
yourself  in  this  rain.'  Just  at  that  time  Dr.  Pollock 
stepped  in  the  drug  store  with  a  chair. 

Q.  "What  was  said  in  the  store  while  Asa  Gheen  and 
Mrs.  Pinkerton  was  there? 

A.  "She  said  to  me,  *You  don't  care  anything  for  me,' 
or  something  of  that  kind.  I  said,  *Why  certainly  I  do.' 
She  said,  *Why  dpn't  you  take  me  home?'  I  said,  *  Alice, 
if  you  don't  quit  going  with  *Babe'  Graham  I  won't  have 
anything  to  do  with  you.  *  She  said,  'Babe  Graham  is  a 
devilish  sight  better  than  you  are.'  She  said,  *When  I 
was  in  trouble  you  were  not  willing  to  help  me  and  Bcibe 
Graham  did.'  I  said,  *How  did  that  come?'  She  said, 
*When  I  was  in  trouble  you  would  not  help  me.'  I  said, 
'Alice,  what  is  the  use  of  saying  that?  Did  I  not  offer 
you  the  money  to  go  wherever  you  wanted  to?'  She  said, 
'You  knew  I  could  not  go  away,  and  would  not  have 
offered  me  the  money  if  you  thought  I  would.'" 

These  alleged  statements  of  the  deceased,  if  true,  were 
inconsistent  with  the  alleged  dying  declarations  in  more 
than  one  material  point.  It  was  fairly  to  be  inferred 
from  the  statements  so  testified  to  by  the  plaintiff  in 
error  that  the  abortion,  if  any  occurred,  was  produced 
without  the  knowledge  or  participation  of  the  plaintiff 
in  error,  and  that  one  Babe  Graham  was  the  person  who 
assisted  and  participated  in  effecting  the  abprtion. 

The  argument  of  counsel  for  the  People  is,  that  the 
conversation  in  question  was  properly  excluded  because 
(1)  it  was  had  after  the  abortion,  and  (2)  that  the  alleged 
statement  of  the  deceased  that  Babe  Graham  helped  her 
out  of  her  trouble  may  have  had  reference  to  some  other 
trouble  not  connected  with  her  pregnancy.  We  know  of 
no  rule  restricting  the  plaintiff  in  error  to  the  proof  of 
contradictory  statements  made  prior  to  the  abortion,  nor 
do  we  perceive  any  reason  for  the  adoption  of  such  a  rule. 
The  other  objections  to  the  admission  of  the  statements 
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)verruled  for  the  reason  the  evidence  tended  to 
"trouble"  referred  to  was  the  alleg^ed  abortion, 
:ame  thereupon  the  duty  of  the  court  to  permit 
to  receive  and  consider  the  testimony.  It  was 
refuse  to  allow  plaintiff  in  error  to  introduce 
he  excluded  alleged  statements, 
cpressions  of  the  court  in  ruling  that  such  evi- 
)uld  be  excluded  is  also  assigned  as  prejudicial 
the  plaintiff  in  error, — and  in  this  same  con- 
re  may  consider  the  complaints  of  the  plaintiff 
hat  the  court  improperly  undertook  to  examine 
i-examine  different  witnesses  presented  by  the 
e  parties,  and  asked  improper  and  leading  ques- 
uch  witnesses.  The  court  propounded  a  number 
►gatories  to  Malissa  Grimes,  the  mother  of  the 

and  to  Mrs.  Couch,  in  the  examination  of  said 
;  in  chief  for  the  People,  and  in  the  re-direct 
ion  of  Mrs.  Grimes,  and  to  the  plaintiff  in  error 
is-examination.  The  plaintiff  in  error  objected 
n  of  the  questions  so  framed  by  the  court,  and, 
:tions  being  overruled,  preserved  exceptions. 
:  determined  it  was  admissible  to  prove  certain 
ons  of  the  deceased  as  dying  declarations,  and 
[nes  and  Mrs.  Couch  were  introduced  as  wit- 
detail  such  declarations.  During  the  course  of 
nination  upon  this  subject  the  court  propounded 

number  of  questions  which  counsel  for  plaintiff 
bjected  and  excepted  to,  and  in  his  brief  argues 
actionable  on  the  alleged  ground  they  were  lead- 
uggestive.  The  court  also  propounded  a  number 
ms  to  the  plaintiff  in  error  on  cross-examination, 
nd  of  the  objections  and  the  exceptions  to  these 
\  do  not  appear  from  the  bill  of  exceptions,  but 
nent  of  counsel  for  plaintiff  in  error  in  support 
jections  is,  "the  questions  were  leading,  and  that 
md  manner  of  the  court  when  making  the  inter- 
1  to  all  the  witnesses  was  prejudicial,  and  the 
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course  pursued  by  the  court  in  examining'  at  length  so 
many  witnesses  was  unusual  and  tended  to  the  injury  of 
his  cause." 

It  is  within  the  power  of  the  court  to  propound  perti- 
nent and  properly  framed  questions  to  a  witness.  The 
exercise  of  the  power,  if  the  questions  propounded  by  the 
court  are  directed  to  crucial  points  of  the  case,  is  most 
likely  to  arouse  the  serious  apprehension  of  the  one  or 
the  other  of  the  parties,  and  certainly  places  counsel  in 
a  situation  of  great  embarrassment  if  they  conceive  a 
question  asked  by  the  court  is  leading  and  suggestive  in 
form  or  improper  for  any  cause.  It  is  a  task  of  great 
delicacy  and  much  difficulty  for  a  presiding  judge  to  so 
conduct  the  examination  of  a  witness  that  nothing,  in 
either  the  tone  or  inflection  of  the  voice,  the  play  of  the 
features,  the  manner  of  propounding  or  framing  the  ques- 
tion, or  the  course  of  investigation  pursued  in  the  exam- 
ination, will  indicate  to  the  jury  the  trend  of  the  mind 
of  the  questioner.  An  extended  examination  of  a  witness 
by  the  court  must  be  unfair  unless  it  partakes  partly 
of  the  nature  of  a  cross-examination,  and  though  great 
skill  and  tact  and  perfect  fairness  be  employed,  there  is 
much  danger  the  impression  or  opinion  of  the  court  as 
to  the  truthfulness,  candor  and  reliability  of  the  witness 
and  as  to  the  weight  and  value  of  his  testimony  will  be 
manifested  to  the  jury.  Though  at  times  the  court  may, 
by  an  opportune  and  carefully  considered  question,  elu- 
cidate a  point,  aid  an  embarrassed  witness  or  facilitate 
the  progress  of  a  trial  without  in  any  degree  influencing 
the  jury  or  arousing  distrust  in  the  minds  of  the  parties 
or  their  attorneys,  yet  the  examination  of  witnesses  is 
the  more  appropriate  function  of  counsel,  and  it  is  be- 
lieved the  instances  are  rare  and  the  conditions  excep- 
tional in  a  high  degree  which  will  justify  the  presiding 
judge  in  entering  upon  and  conducting  an  extended  ex- 
amination of  a  witness,  and  that  the  exercise  of  a  sound 
discretion  will  seldom  deem  such  action  necessary  or 


Digitized  by 


Google 


596  Dunn  v.  The  People.  [172  HL 

advisable.  We  must,  however,  decline  to  consult  the 
record  or  consider  the  form  of  the  questions  excepted  to 
in  order  to  determine  whether  they  are  leading  or  sug- 
gestive, as  claimed,  for  the  reason  the  objections  made 
to  the  questions  did  not  specify  the  grounds  thereof,  be- 
ing only  general  in  character. 

The  observations  of  the  judge  made  in  the  presence 
and  hearing  of  the  jury  when  ruling  that  it  was  not  com- 
petent to  permit  the  plaintiff  in  error  to  testify  to  con- 
versations alleged  to  have  been  had  with  the  deceased, 
in  which  plaintiff  in  error  contended  that  the  deceased 
made  statements  contradictory  to  the  alleged  dying  state- 
ments, were  manifestly  prejudicial  to  the  cause  of  the 
plaintiff  in  error.  The  jury  could  but  imply  from  the 
remarks  of  the  court  that  it  was  the  opinion  of  the  court 
the  testimony  of  the  plaintiff  in  error  (which  was  after- 
wards admitted)  that  the  deceased  had  made  such  alleged 
statements  in  a  conversation  with  him  were  but  the  con- 
ceptions of  the  fertile  mind  of  the  plaintiff  in  error,  and 
consequently  had  no  basis  in  truth  or  in  fact,  and  it  may 
well  be  feared  the  jury  would  further  imply  that  in  the 
opinion  of  the  court  the  plaintiff  in  error  was  presenting 
a  fabricated  defense  throughout.  The  plaintiff  in  error 
was  a  competent  witness,  and  the  jury  were  the  sole 
judges  of  the  weight  and  credit  which  ought  to  be  given 
to  his  testimony.  He  was  entitled  to  a  decision  by  the 
jury  on  the  facts,  uninfluenced  by  the  opinion  of  the  judge. 
In  Ayulreas  v.  Ketcham,  77  111.. 377,  we  said  (p.  879):  "The 
opinion  of  the  judge,  given,  as  it  was,  before  the  jury, 
upon  a  question  of  fact  which  was  controverted,  could 
not  do  otherwise  than  prejudice  the  jury  against  appel- 
lants. The  laws  guarantee  to  all  a  fair  and  impartial 
trial,  and  courts  are  organized  for  the  purpose  of  seeing 
that  the  laws  are  administered  in  such  a  manner  that 
justice  will  be  done  to  all.  In  cases  where  the  jury  have 
the  sole  power  to  determine  questions  of  fact  from  the 
evidence,  the  law  cannot  be  properly  administered  and 
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justice  done  parties  in  litigation  if  the  judge  presiding, 
after  the  evidence  is  closed,  gives  to  the  jury  his  own 
opinion  on  a  question  of  fact." 

We  think  the  court  erred  also  in  its  rulings  upon  the 
instructions  asked  and  given  on  behalf  of  the  People. 
The  indictment  contained  five  counts.  The  charge  in 
the  first  and  third  is  that  the  abortion  and  death  were 
produced  by  the  use  of  calomel,  and  in  the  second  and 
fourth  it  is  alleged  that  a  noxious  drug,  the  name  whereof 
was  unknown  to  the  jurors,  was  used,  and  the  charge  of 
the  fifth  count  is  that  the  abortion  was  accomplished  "by 
divers  means  then  and  there  by  the  said  James  A.  Dunn 
used  and  employed,  the  name  and  character  of  which 
divers  means  are  to  the  jurors  unknown."  There  was  no 
proof  tending  to  show  any  drug  other  than  calomel  was 
used.  The  only  proof  that  plaintiff  in  error  furnished 
calomel  to  the  deceased"  consisted,  as  we  have  herein- 
before said,  of  the  alleged  dying  declaration  of  the  de- 
ceased. The  plaintiff  in  error  was  engaged  in  business 
as  a  retail  merchant  in  the  village  of  Nebo,  and  in  con- 
nection therewith  drove  a  trading  or  huckster's  wagon 
through  the  country  in  the  vicinity  of  Nebo  at  regular 
intervals.  The  deceased  had  her  home  with  her  mother, 
about  three  miles  east  of  Nebo.  Her  dying  declarations 
were  that  plaintiff  in  error,  while  on  one  of  his  trading 
trips  on  the  second  day  of  July,  1896,  late  in  the  after- 
noon of  that  day  stopped  at  a  gate  which  led  from  the 
public  road  to  the  home  of  the  deceased,  and  then  and 
there  gave  her  a  package  of  calomel  and  directed  her  to 
take  it  in  certain  specified  doses,  and  assured  her  it  would 
produce  a  miscarriage;  that  she  took  the  drug  as  directed, 
and  that  an  abortion  and  her  fatal  illness  followed. 
There  was  no  proof,  nor  any  attempt  to  prove,  that  the 
plaintiff  in  error  used  or  attempted  to  use  any  other  drug 
than  calomel,  or  that  he  furnished  any  calomel  at  any 
other  time  or  place  than  on  the  afternoon  of  the  said  sec- 
ond day  of  July  in  the  public  road  near  the  said  gate, 
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wa,s  no  proof  whatever  that  he  endeavored  to 
L  the  abortion  by  any  other  means,  of-  any  na- 
tracter,  other  than  by  the  alleged  use  of  said 
•  that  he  in  any  other  way  than  that  aided, 

encouraged  the  said  deceased  to  bring  about 
riage. 

intiff  in  error  testified  that  when  making  the 
g  trip  on  the  said  second  day  of  July  he  passed 
public  road  and  by  the  said  gate  about  ten 
he  morning,  and  that  he  did  not  see  or  speak 
.  deceased,  and  did  not,  on  that  or  any  other 
h  any  calomel  to  her;  that  he  was  accompa- 
!  said  second  day  of  July,  while  passing  along 
and  by  said  gate,  by  one  Miss  Maude  Smith, 
ley  drove  along  said  public  road  to  his  place 

in  the  town  of  Nebo,  and  that  he  remained  in 
f  business  and  said  village  of  Nebo  during  the 
of  that  day  and  all  of  the  evening  of  that  day. 
[iss  Smith  was  produced  as  a  witness  and  her 
'ully  corroborated  that  of  the  plaintiff  in  error. 
.  to  this,  Van  Pinkerton  and  Mrs.  Van  Pinker- 
d  that  Miss  Maude  Smith  accompanied  plain- 
r  on  that  trip,  and  that  they  both  returned  to 
t  Nebo  from  the  said  trading  trip  on  the  said 

of  July,  about  the  hour  of  twelve  o'clock  on 
.nd  that  the  plaintiff  in  error  remained  at  his 
n  the  store  the  remainder  of  the  afternoon  and 

that  day.  In  rebuttal  the  People  produced 
Lawrence  Springer  and  Alfonso  Couch,  who 
ey  saw  the  plaintiff  in  error  driving  his  trad- 
on  the  public  road  in  front  of  the  gate  which 
lome  of  the  deceased,  on  the  said  second  day 
d  that  he  stopped  at  the  gate  and  there  met 
id,  and  that  plaintiff  in  error  and  the  deceased 

a  conversation  there,  and  that  the  plaintiff  in 
ined  there  for  about  forty  minutes.  This  con- 
timony  presented  to  the  jury  for  their  deter- 
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mination  a  question  of  fact  materially  affecting:  the  guilt 
or  innocence  of  the  accused.  It  was  essential  to  the  con- 
viction of  the  plaintiff  in  error,  as  the  case  was  presented 
by  the  evidence,  the  jury  should  find  the  plaintiff  in  error 
supplied  the  deceased  with  calomel,  as  she  in  her  dying" 
declarations  declared  he  had  done,  and  that  her  death 
resulted  from  the  use  of  that  drug".  The  record  is  barren 
of  proof  tending  to  show  that  plaintiff  in  error  contrib- 
uted to  her  death  by  any  other  manner  or  means  or  other- 
wise aided  or  abetted  therein,  yet  the  court  gave  to  the 
jury  the  following  instructions: 

27.  "Even  though  you  may  believe,  from  the  evidence, 
that  the  defendant  did  not,  by  his  own  hand  and  act,  pro- 
duce the  abortion  charged,  if  you  believe,  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  same  was  so 
produced  as  charged  in  the  indictment,  yet  if  you  do  be- 
lieve, from  the  evidence,  beyond  a  reasonable  doubt,  that 
the  same  was  committed  by  some  person  in  manner  and 
form  as  charged  in  the  indictment,  and  if  you  further  be- 
lieve, from  the  evidence,  beyond  a  reasonable  doubt,  that 
the  person  so  committing  it  (if  the  evidence  so  shows, 
beyond  a  reasonable  doubt,  whether  it  was  Cora  Alice 
Grimes  herself  or  another,)  was  advised,  encouraged  and 
induced  by  the  defendant  to  so  commit  it,  and  if  you 
further  believe,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  death  of  Cora  Alice  Grimes  was  thereby 
occasioned  and  caused  as  charged  in  the  indictment, 
then,  if  you  find  the  facts  as  last  above  stated,  it  would 
be  your  duty  to  find  the  defendant  guilty." 

45.  "If  you  believe,  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  defendant  did,  in  manner  and  form 
as  charged,  either  by  word,  act,  gesture,  sign  or  other- 
wise, intentionally  cause  or  induce,  aid,  advise  or  encour- 
age said  Cora  Alice  Grimes  to  produce  the  abortion  in 
manner  and  form  as  charged  in  the  indictment,  and  that 
such  abortion,  if  the  evidence  shows  it  beyond  a  reasona- 
ble doubt,  resulted  in  and  caused  the  death  of  Cora  Alice 


Digitized  by 


Google 


600  Dunn  v.  The  People.  tl72  HL 

Grimes  in  manner  and  form  as  charged,  you  should  find 
the  defendant  guilty." 

The  effect  of  these  instructions  w^s  to  relieve  the  jury 
from  the  difficult  task  of  determining  the  truth  as  to  the 
controverted  question  whether  the  plaintiff  in  error  sup- 
plied the  deceased  with  calomel  and  thus  brought  about 
the  miscarriage  and  her  subsequent  death,  and  to  invite 
them  to  return  a  verdict  finding  the  plaintiff  in  error 
guilty  though  they  were  unable  to  determine  whether  he 
supplied  her  with  calomel,  and  even  if  they  believed  some 
person  other  than  the  plaintiff  in  error  "committed"  the 
abortion  by  any  means,  if,  upon  a  general  view  of  the 
whole  ca^e,  the  jury  entertained  the  belief  the  plaintiff 
in  error  had  advised,  encouraged  or  aided  and  abetted 
the  perpetration  of  the  alleged  crime.  When  it  is  remem- 
bered there  was  evidence  tending  to  show  the  plaintiff  in 
error  had  had  sexual  intercourse  with  the  deceased,  and 
tending  to  show  she  became  pregnant  and  aborted  the 
foetus,  the  vice  of  these  instructions  becomes  manifest. 
They  might  well  be  understood  by  the  jury  to  suggest 
that  suspicions  which  naturally  arise  from  proof  of  the 
existence  of  a  motive  to  commit  the  crime  would  justify 
the  conclusion  the  party  having  such  motive  had  by  some 
"word,  act,  gesture,  sign,"  or  in  some  other  manner,  aided 
or  abetted  in  the  perpetration  of  the  offense. 

Plaintiff  in  error  has  assigned,  and  his  counsel  in  their 
brief  have  argued,  other  alleged  errors,  but  it  does  not 
seem  necessary  we  should  extend  th'is  opinion  by  refer- 
ence thereto. 

For  the  reasons  indicated  we  think  the  plaintiff  in 
error  did  not  have  that  fair  and  impartial  trial  to  which 
he  was  entitled  by  the  law  of  the  land.  The  judgment  of 
conviction  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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The  Chicago  and  Alton  Railroad  Company 

V. 

Margaret  House. 

Opinion  fled  Apnl  21  y  1898, 

1.  FELLOW-SERV4.NTS— de/cndarU  has  burden  of  proving  relation  of 
fellovo-aervants.  In  an  action  against  a  railroad  company  for  caus- 
ing the  death  of  the  plaintifTs  intestate  through  the  negligence  of 
one  of  its  servants,  the  defendant  has  the  burden  of  proving  such 
servant  to  be  a  fellow-servant  with  the  deceased,  although  the  dec- 
laration contains  a  negative  allegation. 

2.  Same — master  is  liable  if  his  own  negligence  contributes  to  injury. 
The  fact  that  the  negligence  of  a  fellow-servant  contributes  to  an 
injury  received  by  a  servant  while  exercising  due  care,  does  not 
relieve  the  master  from  liability  for  the  injury  if  the  master's  neg- 
ligence, or  that  of  another  servant  not  a  fellow-servant,  also  con- 
tributed thereto. 

3.  Master  and  servant — master  should  ttse  reasonable  care  to  pre- 
vent in  jwy  to  servants,    A  master  should  use  reasonable  care  to  pre-   ^^^.^  i^r^.^ 
vent  Injury  to  his  servants  by  accident  while  properly  performing  j^ 
the  duties  for  which  they  were  employed.  i207 

4.  Same — servant  does  not  assume  all  risks  incident  to  employment,    A  j 
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servant  assumes  only  such  risks  incident  to  his  employment  as  are'—  '^^ 
usual  and  ordinary  and  which  remain  so  incident  after  the  master  /170 
has  taken  reasonable  care  to  prevent  or  remove  them,  or  such  ex-/e209 
traordlnary  risks  as  are  so  obvious  and  which  expose  him  to  danger 
so  imminent  that  an  ordinarily  prudent  person,  in  anticipation  of 
probable  injury,  would  not  enter  or  remain  in  the  employment. 

6.  Railroabs— the. providing  of  switdi  lights  is  reasonable  precaution 
against  injury.  Providing  a  switch  light  so  attached  that  engineers 
of  all  trains  approaching  the  switch  in  the  night  time  may  tell 
whether  it  is  open  or  closed,  in  time  to  stop  or  slow  up,  is  such  a 
reasonable  precaution  as  to  warrant  a  jury  in  finding  that  the  fail- 
ure of  a  railroad  company  to  provide  such  light  is  negligence. 

6.  Same — effect  of  fireman^s  knowledge  that  a  switch  had  no  light. 
Where  a  fireman  on  a  passenger  train  is  killed  through  the  negli- 
gence of  the  crew  of  another  train  in  leaving  open,  in  the  night 
time,  a  switch  which  had  no  light,  the  fact  that  the  fireman  knew 
that  for  over  a  year  the  railroad  company  had  not  kept  a  light  on 
the  switch  does  not  warrant  the  overruling  of  a  finding  by  a  jury 
that  the  deceased  was  not  negligent  in  remaining  in  service. 

Chicago  and  Alton  Railroad  Co.  v.  Hov^e,  71  111.  App.  147,  affirmed. 
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Appeal  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  McLean  county;  the  Hon.  Charles  R.  Starr, 
Judge,  presiding. 

John  E.  Pollock,  and  William  Brown,  for  appel- 
lant. 

P.  Y.  Hamilton,  and  Kerrick  &  Bracken,  for  ap- 
pellee. 

Per  Curiam:  After  a  careful  consideration  of  the  rec- 
ord in  this  case  we  are  satisfied  that  the  judgment  of  the 
Appellate  Court  affirming  the  judgment  of  the  circuit 
court  is  correct,  and  it  will  be  affirmed. 

Upon  an  examination  of  the  opinion  of  the  Appellate 
Court  we  find  that  the  questions  presented  by  the  record 
have  been  fully  considered,  and  the  opinion  of  the  Appel- 
late Court  by  Pleasants,  J.,  will  be  adopted  as  the  opin- 
ion of  this  court: 

"A  way  freight  train  of  appellant,  about  one  o'clock  in 
the  morning  of  November  2, 1894,  on  its  way  from  Bloom- 
ington  to  Chicago,  stopped  at  the  incorporated  village 
of  Gardner,  in  Grundy  county,  to  do  some  switching. 
The  road  there  has  two  tracks,  the  east  one  being  for  all 
the  trains  going  south  and  the  west  for  all  going  north, 
and  about  six  hundred  feet  north  of  the  depot  there  is  a 
switch  leading  off  on  a  side-track,  which  had  been  opened 
by  a  brakeman  of  the  freight  train  and  through  haste  or 
oversight  left  open  when  the  train  passed  on.  It  pro- 
ceeded as  far  as  the  Big  Four  crossing,  between  a  quarter 
and  a  half  mile  north  of  the  depot,  where  it  stopped  for 
the  passage  of  the  midnight  passenger  train  going  south, 
which  ran  in  on  this  open  switch,  and  by  collision  with 
some  cars  standing  thereon  two  or  three  hundred  feet 
from  its  point,  William  House,  the  fireman  on  that  train, 
was  killed.     It  was  running  at  a  rate  of  twenty-five  or 
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thirty  miles  an  hour,  and  that  was  its  usual  rate  there, 
notwithstanding"  an  ordinance  of  the  village  forbidding"  a 
speed  through  it  exceeding  ten  miles.  A  light  formerly 
kept  on  this  switch  had  been  taken  off  about  sixteen 
months  previous  to  the  accident,  and  the  crews  of  both 
trains,  having  been  running  on  that  end  of  the  road  for 
several  years,  had  long  known  of  its  removal. 

"To  recover  damages  for  the  death  of  House  so  caused, 
this  action  on  the  case  was  brought  by  his  widow  and 
administratrix.  The  declaration  charged  the  company 
with  negligence  in  taking  off  the  light,  and  also  in  em- 
ploying inexperienced  and  incompetent  servants  on  the 
freight  train,  and  the  plea  was  the  general  issue.  A  ver- 
dict was  returned  for  the  plaintiff  for  $5000.  Motions  for 
a  new  trial  and  in  arrest  were  overruled  and  judgment 
rendered  on  the  verdict,  from  which  judgment  this  ap- 
peal is  prosecuted. 

"The  case  presents  three  causes  alike  claimed  to  have 
been  efficiently  contributing  to  produce  the  unfortunate 
result,  and  so  essentially  that  if  either  had  been  wanting 
it  would  not  have  been  produced.  These  are,  the  absence 
of  the  switch  light,  the  failure  to  close  the  opened  switch, 
and  the  rate  of  speed  at  which  the  passenger  train  was 
running.  Each  of  these  is  by  one  or  the  other  of  the  par- 
ties charged  to  negligence — the  first,  by  plaintiff,  to  that 
of  defendant;  the  second,  by  each,  to  that  of  the  freight 
train  crew;  and  the  third,  by  defendant,  to  that  of  the 
engineer  of  the  passenger  train. 

"The  effect  of  these  charges  upon  the  question  of  lia- 
bility here  involved  depends  upon  the  relations  of  the 
parties  respectively  charged,  to  the  deceased,  and  of  these 
only  that  of  the  freight  train  crew  is  disputed.  Defend- 
ant was  his  master  and  the  engineer  his  fellow-servant, 
but  whether  the  freight  train  crew  were  or  were  not  his 
fellow-servants  is  the  question  in  dispute;  and  upon  that 
question  appellant  is  the  affirmant,  though  the  declara- 
tion contained  the  negative  allegation.     If  this  question 
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is  rightly  determined  against  the  appellant,  the  judg- 
ment must  be  affirmed,  because  it  is  conceded  that  leav- 
ing the  switch  open  was  negligence,  and  was  a  proximate 
and  efficient  contributing  cause  of  the  accident,  and  that 
the  freight  train  crew  were  servants  of  the  defendant; 
and  the  law  clearly  is,  that  the  risk  of  injury  by  their 
negligence,  if  they  were  not  his  fellow-servants,  was  not 
assumed  by  him,  but  is  chargeable  to  appellant,  their 
master.  If  this  question  is  decided  against  the  plaintiff, 
another  would  remain  to  be  considered. 

"In  the  instructions  given  for  the  plaintiff  defining 
fellow-servants  the  decisions  of  the  Supreme  Court  were 
substantially  followed,  while  in  those  given  for  the  de- 
fendant the  definition  was  more  favorable  than  it  was 
entitled  to.  Chicago  and  Alton  Railroad  Co.  v.  O'BrieUy  155 
111.  630. 

"We  think  the  evidence  sufficiently  supported  the  find- 
ing that  the  crews  of  these  two  trains  were  not  fellow- 
servants — not  so  co-operating  nor  habitually  associated 
as  to  make  them  such.  Besides  the  case  just  cited  and 
those  therein  referred  to,  we  cite  only  Lake  Erie  and  West- 
ern Railroad  Co.  v.  Middleton^  142  Ill.,550,  as  illustrating  the 
rule  held. 

"Again,  the  master  should  take  reasonable  care  to  pre- 
vent injury  to  his  servants  by  accident  while  properly 
doing  their  work  as  such.  The  train  of  the  deceased 
was  a  midnight  and  fast  passenger,  that  made  no  stop 
at  Gardner  and  had  nothing  to  do  with  the  switch  there, 
but  was  exposed  to  danger  from  its  misplacement.  That 
risk  could  be  avoided  or  greatly  lessened  by  the  cheap 
and  simple  means  of  a  light  so  attached  to  it  that  the 
engineer,  in  approaching,  could  see  whether  it  was  open, 
in  time  to  stop  or  slow,  as  might  be  necessary,  before 
reaching  it.  The  company  could  easily  provide  it,' but 
the  train  crew  could  not.  That  it  was  a  reasonable  pro- 
vision against  that  danger  to  crew  and  passengers,  how- 
ever remote,  is  manifest.    The  jury  might  therefore  well 
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find  that  under  the  circumstances  shown,  including  the 
fact  that  it  had  been  provided  and  previously  long  used 
for  that  purpose  by  the  company,  its  removal  was  an  act 
of  negligence,  which  directly  and  materially  contributed 
to  the  injury  here  complained  of.  If  it  had  not  been  re- 
moved or  had  been  restored,  in  all  probability  that  injury 
would  not  have  been  done. 

"That  appellant  was  in  fault  with  respect  to  the  ab- 
sence of  the  light  is  not  denied,  but  it  is  contended  that 
the  risk  it  created  was  accepted  and  assumed  by  the  de- 
ceased. An  employee  does  not  assume  all  the  risks  inci- 
dent to  his  employment,  but  only  to  such  as  are  usual, 
ordinary,  and  remain  so  incident  after  the  master  has 
taken  reasonable  care  to  prevent  oi*  remove  them,  or  if 
extraordinary,  such  as  are  so  obvious  and  expose  him  to 
danger  so  imminent  that  an  ordinarily  prudent  and  care- 
ful man  would  anticipate  injury  as  so  probable  that  in 
view  of  it  he  would  not  enter  upon  or  remain  in  the 
employment.  The  principle  is,  that  he  cannot  recover 
for  an  injury  due  to  his  own  negligence  or  carelessness 
though  that  of  the  master  may  have  also  directly  and 
materially  contributed  to  cause  it,  and  his  taking  or  re- 
taining the  employment,  with  such  knowledge,  is  proof 
of  such  carelessness  on  his  part.  (Wood  on  Master  and 
Servant,  sees.  384,  385,  and  notes.)  In  this  case,  the  risk 
was  that  the  switch  might  be  open  and  the  engineer 
unable  to  see  it  in  time  to  avoid  injury.  This  may  be 
said  to  have  been  incident  to  the  employment  and  appar- 
ent to  the  deceased;  but  whether  usual  or  extraordinary, 
and  whether  it  exposed  him  to  danger  so  imminent  as 
to  charge  him  with  a  want  of  ordinary  care  for  his  own 
safety  in  continuing*  in  the  service,  were  questions  for 
the  jury. 

"*Usuar  is  defined  as  'common;  frequent;  ordinar}'^; 
customary;  general;'  and  'ordinary,'  as  *common;  usual; 
often  recurring. '  (Webster.)  It  cannot  truly  be  said  that 
a  switch  left  open  when  it  should  have  been  closed  is  an 
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ordinary  or  usual  incident  in  the  employment  of  train 
hands  on  a  railroad,  and  it  is  certain  that  no  degree  of 
light  would  enable  the  engineer  to  see  it  open  except 
when  it  is  open.  Here  there  was  no  defect  in  the  switch 
itself.  Had  it  been  used  at  all  after  it  was  opened  it 
would  have  prevented  the  accident.  The  duty  to  close 
it  rested  upon  those  who  knew  how,  were  well  able,  had 
full  opportunity,  and  every  motive  of  interest  to  perform 
that  duty  and  a  settled  habit  of  performing  it.  Used  by 
this  freight  train  daily  for  several  years,  it  does  not 
appear  that  it  had  ever  before  been  left  open.  The  two 
trains  usually  passed  somewhere  between  Pontiac  and 
Mazonia,  and  Gardner  is  between  those  points.  The  pas- 
senger crew  saw  the  freight  train  on  the  night  of  the  ac- 
cident a  short  distance  north  of  Gardner  and  knew  it  had 
come  through  Gardner  only  a  short  time  before.  They 
had  no  reason  to  suppose  that  it  had  left  the  switch  there 
open,  and  were  not  bound  to  suspect  that  the  freight  crew 
had  neglected  a  duty  so  plain  and  simple  and  yet  so  im- 
portant. If  the  jury  found  that  in  raising  a  possibility 
so  bare  and  remote  there  was  not  such  carelessness  on 
the  part  of  the  deceased  as  should  bar  a  recovery,  we 
ought  not,  on  this  evidence,  to  overrule  that  finding. 
{Lake  Shore  and  Michigan  Southern  Railway  Co,  v.  Parker^ 
Exrx,  131  111.  557.)  No  other  negligence  is  imputed  to 
him,  and  if,  in  taking  that  risk,  he  showed  himself  reck- 
less, it  would  appear  by  the  same  token  that  for  sixteen 
months  before  the  accident  the  company  had  upon  its 
midnight  special,  limited,  not  one  train  hand  who  was 
reasonably  or  ordinarily  careful  for  his  own  safety,  to  say 
nothing  of  that  of  its  passengers. 

"It  is  unnecessary  to  consider  the  question  of  negli- 
gence of  the  engineer  in  running  at  such  a  rate  of  speed, 
for  though  he  was  a  fellow-servant  of  the  deceased,  and 
however  negligent,  if  the  deceased  himself  exercised  due 
care,  and  his  death  was  due  to  the  contributing  fault  of 
either  the  company  or  the  freight  train  crew,  and  afor- 
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tio7n  to  that  of  both  so  contributing,  the  plaintiff  was 
entitled  to  recover. 

"The  verdict  appears  to  be  well  supported,  and  per- 
ceiving no  material  error  in  the  record  the  judgment  will 
be  affirmed."  Judgment  affirmed, 

Mr.  Justice  Boggs  took  no  part  in  this  decision. 


The  Illinois  Central  Railroad  Company 

V. 

The  City  of  Effingham. 

Opinion  filed  April  Sl^  1898, 

1.  Special  taxation — sufficient  description  of  improremeni  is  essen- 
tial to  ordinance.  An  essential  element  of  a  special  taxation  ordi- 
nance is  a  suflBcient  description  of  the  improvement,  in  the  absence 
of  which  no  judgment  of  conflrmation  should  be  rendered. 

2.  Same— to/ien  special  taxation  ordinance  is  insufficient  in  description. 
A  special  taxation  ordinance  for  grading,  curbing,  tiling  and  pav- 
ing a  certain  street  is  insufficient  in  its  description  of  the  improve- 
ment where  it  fails  to  specify  the  size  of  the  tile,  its  composition. 
Inlets,  outlets  or  connections,  the  number  of  lines  to  be  laid  or  the 
depth  for  laying. 

3.  Same — commissionei's  cannot  omit  estimate  for  part  of  improvem£nt 
insuffijciently  described.  The  ordinance  for  the  improvement  is  the 
guide  and  authority  of  the  commissioners  appointed  to  estimate 
the  cost,  and  they  have  no  discretion  to  omit  from  their  estimate 
any  part  of  the  improvement  provided  for  because  the  description 
of  such  part  is  insufficient. 

Appeal  from  the  County  Court  of  Effingham  county; 
the  Hon.  W.  B.  Wright,  Judge,  presiding. 

Wood  Bros.  ,  for  appellant. 

Thomas  E.  Gilmore,  (E.  N.  Rinehart,  of  counsel), 
for  appellee. 
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Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

The  city  council  of  the  city  of  Effingham  passed  an 
ordinance  June  24,  1897,  providing  that  Jefferson  street, 
in  said  city,  should  be  improved  by  grading,  curbing, 
guttering,  tiling  and  paving  with  brick,  and  that  the  cost 
thereof,  except  the  street  or  alley  intersections  and  cross- 
ings, should  be  paid  by  special  taxation  of  contiguous 
property.  Three  persons  were  appointed  to  make  an 
estimate  of  the  cost  of  the  improvement,  including  grad- 
ing* graveling,  guttering,  curbing,  tiling,  and  the  cost  of 
levying  and  collecting  the  special  taxes,  and  to  report 
the  same  in  writing  to  the  council.  The  committee  so 
appointed  made  their  report  July  5,  1897,  estimating  the 
total  cost  of  the  improvement  provided  for  by  the  ordi- 
nance at  $9303.89,  and  estimating  the  part  to  be  levied 
on  the  property  of  individuals  at  $7006.56,  the  expense 
of  making  and  levying  the  assessment  at  $210. 18,  and  the 
cost  of  the  improvement  at  street  and  alley  intersections 
and  crossings  at  $2087.15.  A  petition  was  filed  by  the 
city  in  the  county  court,  and  Michael  O'Donnell  was  ap- 
pointed to  make  the  assessment.  He  made  and  returned 
an  assessment  roll,  in  which  the  property  of  appellant 
was  assessed  $1456.  It  appeared  and  filed  objections, 
which  were  overruled,  and  the  proceedings  terminated 
in  a  judgment  against  its  property  for  said  amount. 

The  ordinance  and  proceedings  are  attacked  on  many 
grounds,  but  it  will  not  be  necessary  to  consider  any  ob- 
jection except  the  one  challenging  the  sufficiency  of  the 
ordinance,  which  was  overruled  by  the  court. 

The  description  of  the  improvement  to  be  made  is 
an  essential  element  of  an  ordinance  of  this  kind,  and  if 
there  is  a  failure  to  comply  with  the  statute,  no  judgment 
for  a  si)ecial  tax  can  be  rendered  upon  it.  This  ordinance 
provides  for  improving  the  street,  among  other  things, 
by  tiling  it,  but  there  is  an  entire  failure  to  specify  the 
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nature,  character,  locality  or  description  of  that  part  of 
the  improvement.  There  is  no  intimation  whether  the 
tile  is  to  be  farm  tile,  vitrified  pipe,  iron  or  wood,  or  what 
its  size  shall  be.  The  ordinance  does  not  specify  its  lo- 
cation, the  depth  to  which  it  is  to  be  laid,  the  number 
of  lines  of  tile,  or  their  inlets,  outlets  or  connections. 
In  Otis  V.  City  of  Cliicago^  161  111.  199,  an  ordinance  which 
provided  for  thirty-two  lamp-posts  and  connections,  but 
did  not  specify  whether  they  were  to  be  of  wood  or  iron 
or  what  material,  was  held  insufficient  to  sustain  a  special 
assessment.  In  Cass  v.  People,  166  111.  126,  an  ordinance 
for  laying  water  service-pipes,  which  failed  to  specify 
the  dimensions  of  the  pipes  or  to  designate  of  what  ma- 
terial they  were  to  be  made,  was  held  insufficient,  since 
no  intelligent  estimate  of  their  cost  could  be  made  from 
the  description  in  the  ordinance.  In  People  v.  Hurford, 
167  111.  226,  an  ordinance  for  laying  a  water  service-pipe, 
which  did  not  specify.the  material  or  dimensions  so  that 
an  intelligent  estimate  could  be  made  of  the  cost,  was 
held  insufficient  to  sustain  a  judgment.  It  is  plain  that 
this  ordinance  is  equally  defective,  and  that  no  commit- 
tee could  make  an  intelligent  estimate  of  the  cost  of  this 
material  part  of  the  improvement,  as  to  which  there  is 
an  entire  want  of  any  specifications. 

The  only  answer  made  to  the  objection  is,  that  the 
committee,  in  making  the  estimate,  could  omit  that  part 
of  the  improvement  and  not  include  anything  in  the  esti- 
mate for  the  cost  of  tile.  The  ordinance  was  their  guide 
and  authority,  and  they  had  no  discretion  to  omit  any 
part  of  the  improvement  therein  provided  for.  It  was 
not  for  them  to  say  whether  the  improvement,  or  any 
part  of  it,  was  necessary  or  unnecessary. 

The  judgment  of  the  county  court  is  reversed  and  the 
cause  remanded.  ^^^^^^^  ^^^  remanded. 
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Vheeler  &  Wilson  Manufacturing  Company 
Margaret  Barrett. 

Opinion  filed  April  £1,  1898. 

HAL, — order  of  admission  of  evidey^ce  rests  largely  with  tiial  courts 
er  in  which  evidence  may  be  introduced  rests  largely  with 
lI  court,  and  its  discretion  in  that  behalf  will  not  be  re- 
[)n  appeal,  in  the  absence  of  abuse. 

.ME — defendant  cannot  open  his  defense  by  interrogating  pJaintiff^s 
s  his  own.  Except  by  consent  of  parties  and  permission  by 
rt  a  defendant  cannot,  on  cross-examination  of  plaintiff's 
,  open  up  his  defense  by  interrogating  such  witness  in  chief. 
.ME — defendant  must  wait  until  plaintiff  rests  before  offering  evi- 
W^here,  in  an  action  on  the  case  against  a  sewing  machine 
y  for  wrong;/ ully  taking  the  plaintiff's  machine,  the  plain- 
ts an  oral  contract  of  purchase  from  the  defendant,  a 
contract  lease  of  the  machine,  produced  by  the  defendant 
ded  to  the  plaintiff  for  identification  on  cross-examination, 
:rly  excluded  until  the  plaintiff  has  rested. 
iMK— motion  to  exclude ^  made  before  plaintiff  has  rested,  is  prop- 
ed.  A  motion  to  exclude  plaintiff's  oral  testimony  concern- 
mtract,  upon  the  defendant  producing  a  written  contract 
by  him  to  be  the  contract  of  the  parties  and  which  the 
f  identifies  on  cross-examination,  is  properly  denied  when 
hile  the  plaintiff's  cross-examination  is  still  in  progress. 
ler  &  Wilson  Manf  Co.  v.  Barrett,  70  111.  App.  222,  affirmed. 

:'EAL  from  the  Appellate  Court  for  the  First  Dis- 
-heard  in  that  court  on  appeal  from  the  Circuit 
of  Cook  county;  the  Hon.  R.  S.  Tuthill,  Judg:e, 
ing. 

B^.  Plannery,  for  appellant. 

3RGE  E.  Swartz,  for  appellee. 

Justice  Craig  delivered  the  opinion  of  the  court: 

s  was  an  action  of  trespass  on  the  case,  brought 
"garet  Barrett,  against  the  Wheeler  &  Wilson  Man- 
ring  Company.    The  declaration  contained  but  one 
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count,  in  which  it  was  alleged  that  plaintiff  was  the  owner 
and  possessed  of  a  Wheeler  &  Wilson  sewing  machine, 
numbered  13,689,  of  the  value  of  $75,  and  defendant,  well 
knowing  the  premises,  but  wrongfully,  willfully  and  ma- 
liciously contriving  and  intending  to  injure  plaintiff  and 
deprive  her  of  the  use  and  enjoyment  of  her  said  prop- 
erty, and  to  injure  and  damnify  her  in  her  credit  and 
circumstances,  on,  etc.,  at,  etc.,  wrongfully,  willfully  and 
maliciously,  and  without  any  reasonable  or  probable 
cause  whatsoever,  instituted  and  caused  to  be  instituted 
replevin  proceedings  before  a  justice  of  the  peace  in  and 
for  said  county  against  plaintiff,  and  made  and  caused 
to  be  made  before  said  justice  of  the  peace  an  af&davit 
falsely  stating  that  said  sewing  machine  was  the  prop- 
erty of  the  Wheeler  &  Wilson  Manufacturing  Company 
and  unlawfully  detained  by  plaintiff,  and  thereupon  de- 
fendant caused  to  be  issued  by  said  justice  of  the  peace, 
in  said  suit,  a  replevin  writ,  and  levied  and  caused  to  be 
levied  said  writ  upon  said  sewing  machine  of  plaintiff, 
and  took  and  caused  to  be  taken  said  machine  from  the 
possession  of  plaintiff,  and  afterwards,  on  August  4, 1891, 
said  replevin  proceedings  were  dismissed  on  motion  of 
the  plaintiff  therein.  To  the  declaration  the  defendant 
pleaded  the  general  issue,  and  on  a  trial  the  jury  returned 
a  verdict  for  $1500  in  favor  of  plaintiff,  upon  which  the 
court  entered  judgment.  The  defendant  appealed  to  the 
Appellate  Court,  where  a  remittitur  of  $1200  was  entered 
and  judgment  affirmed  for  $300,  to  reverse  which  this 
appeal  was  taken  by  the  defendant. 

On  the  trial  in  the  circuit  court  the  plaintiff  testified 
in  her  own  behalf,  and  called  two  other  witnesses,  Mary 
Barrett,  her  daughter,  and  Mrs.  Seaman.  From  the  evi- 
dence of  these  three  witnesses  it  appeared  that  on  the 
first  day  of  June,  1888,  one  Gleason,  who  was  a  solicitor 
or  agent  for  the  Wheeler  &,  Wilson  company,  called  at 
plaintiff's  house,  and  after  considerable  negotiation  sold 
her  a  new  machine  for  the  sum  of  $60.     The  agent  re- 
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ceived  in  paj^ment  from  plaintiff  two  old  machines  at  an 
agfreed  price  of  $22.50,  and  the  balance  of  the  purchase 
money  was  to  be  paid  from  time  to  time,  in  installments 
of  such  amounts  as  plaintiff  might  be  able  to  pay.  It 
also  appeared  from  receipts  introduced  in  evidence  that 
the  machine  was  fully  paid  for.  It  was  also  proven  that 
on  July  13,  1891,  the  appellant  commenced  an  action  of 
replevin  against  appellee,  and  took  the  machine  from  her 
under  a  writ  of  replevin.  When,  however,  the  case  was 
called  for  trial  it  was  dismissed  by  the  plaintiff  in  the 
action,  but  the  machine  was  never  returned. 

On  the  trial  in  the  circuit  court  appellant  introduced 
no  evidence  whatever,  but  on  cross-examination  of  the 
appellee  counsel  for  appellant  brought  out  the  fact  that 
at  the  time  of  the  purchase  of  the  sewing  machine  by  her 
a  j)aper  was  signed  purporting  to  be  a  lease.  This  paper 
being  in  the  possession  of  appellant,  it  produced  the  same 
and  had  appellee  identify  it.  Appellant  then  offered  the 
paper  in  evidence,  and  moved  to  strike  out  all  the  evi- 
dence of  the  appellee  as  to  what  took  place  at  the  time 
it  was  executed.  Counsel  for  appellee  objected  to  the 
introduction  of  the  paper,  on  the  ground  that  it  was  not 
proper  cross-examination.  The  court  refused  to  admit 
the  paper  at  that  time,  and  this  ruling  of  the  court  is  re- 
lied upon  as  errror.    The  paper  in  question  was  as  follows: 

''Wheeler  &  Wilson  Manufacturing  Co., 

185  and  187  Wabash  Ave. ,  Chicago. 
'^$60.00.  June  1st,  1888. 

^  'Received  of  the  Wheeler  &  Wilson  Manufacturing  Company 
one  Wheeler  &  Wilson  sewing  machine,  style  No.  9  D.  A.  A., 
plate  No.  13,689,  with  its  parts,  as  follows:  1  hemmer,  1  dozen 
needles,  1  quilting  gauge,  1  tuck  gauge,  1  ordinary  glass,  1  tuck- 
ing glass,  1  corder  glass,  1  braider  glass,  4  bobbins,  1  needle 
wrench,  1  emery  wheel,  1  black  wrench,  1  oil  can,  1  screw  driver, 
1  thumb  screw,  1  throat  plate, — to  be  returned  to  them  on  de- 
mand, and  until  such  demand  I  agree  to  pay  them  for  the  use 
thereof  ten  dollars  in  hand  and  five  dollars  per  month  while  I 
keep  the  same,  payable  at  the  office  of  the  Wheeler  &  Wilson 
Manufacturing  Company,  185  and  187  Wabash  ave.,  Chicago, 
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III.,  on  the  same  day  of  each  month  following-  the  above  date, 
and  agree  to  take  good  care  of  the  same  while  in  my  custody, 
and  not  to  remove  it  from  my  residence,  No.  303  South  Halsted 
street,  without  their  written  consent  first  had  and  obtained. 

**No  one  is  authorized  to  make  any  contract  or  verbal  promise 
differing  from  that  written  and  printed  on  the  face  of  this  lease. 

Michael  Baerett. 

"Read  tbe  above  and  below  before  signing. 

"Any  promise  or  agreement  made  by  any  one  different  from 
that  written  or  printed  in  this  lease  will  not  be  recognized. 

Wheeler  &  Wilson  Manp.  Co. 
AVitness:    M.  J.,  Gleason." 

Where  two  contracting  parties  have  reduced  the  terms 
and  conditions  of  their  contract  to  writing,  the  rule  is  a 
familiar  one  that  parol  evidence  is  not  admissible  to  con- 
tradict, change  or  vary  the  written  contract;  but  where 
a  written  contract  has  been  executed,  in  the  absence  of 
fraud  and  circumvention,  the  rights  of  the  parties  must 
be  determined  by  it.  We  do  not,  however,  understand 
that  the  question  whether  the  parties  to  this  record  shall 
be  controlled  by  a  parol  contract  or  a  written  contract 
is  presented  for  determination  by  this  record.  Here  the 
plaintiff  claimed  that  she  had  purchased  a  sewing  ma- 
chine of  the  Wheeler  &  Wilson  company  for  $60;  that  she 
had  paid  $22. 50  in  two  old  machines,  and  the  balance  she 
was  to  pay  in  installments;  that  the  full  amount  had 
been  paid.  She  had  the  right  to  establish  the  purchase 
of  the  machine  by  parol  evidence.  This  she  did  by  the 
testimony  of  herself  and  two  other  witnesses.  The  de- 
fendant company  claimed  that  plaintiff  did  not  purchase 
the  machine  and  never  owned  it;  that  she  had  merely 
taken  a  lease  of  the  machine,  and  held  it  as  a  lessee  and 
not  as  a  purchaser.  If  such  was  the  fact,  that  was  a 
matter  for  the  defendant  to  establish  by  the  evidence 
after  plaintiff  had  closed  her  case  and  defendant  was 
introducing  its  evidence  to  meet  the  case  made  by  the 
plaintiff.  If  the  defendant,  after  plaintiff  had  closed  her 
case,  had  offered  the  lease  in  evidence,  and  showed  that 
the  lease  was  the  contract  entered  into  by  and  between 
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the  parties  in  regard  to  the  machine,  it  would  have  been 
error  if  the  court  had  refused  to  admit  the  paper  in  evi- 
dence. But  no  such  offer  was  made.  Indeed,  after  the 
plaintiff  closed  her  case  the  defendant  offered  no  evidence 
whatever.  Here  the  defendant  undertook  to  read  in  evi- 
dence the  lease  on  cross-examination  of  the  plaintiff. 
This,  where  objection  was  interposed,  it  had  no  right 
to  do, — at  least  it  was  a  matter  in  the  discretion  of  the 
court.  Thompson  on  Trials  (sec.  434)  lays  down  the  rule 
that  a  defendant  cannot,  by  cross-examining*  a  witness 
for  plaintiff,  except  by  consent  of  parties  and  permission 
of  the  court,  open  up  his  own  defense  by  interrogating 
the  witness  as  his  own  witness.  The  order  in  which 
evidence  may  be  introduced  rests,  in  many  cases,  in  the 
discretion  of  the  court,  and  where  the  discretion  has  not 
been  abused,  this  court,  on  appeal,  will  not  interfere. 
Here  the  defendant  had  amjDle  opportunity  to  introduce 
its  lease  after  the  plaintiff  had  closed  her  case,  and,  as  it 
was  its  own  fault  that  the  lease  was  not  introduced,  it 
has  no  just  ground  now  to  complain. 

It  is  also  claimed  that  appellee  failed  to  prove  that 
the  machine  taken  on  the  writ  was  the  same  one  pur- 
chased of  the  company.  The  record  containsample  evi- 
dence tending  to  prove  the  identity  of  the  machine,  and 
the  judgment  of  the  Appellate  Court  affirming  the  finding 
of  the  circuit  court  may  be  regarded  as  conclusive  of  that 
question. 

The  instructions,  under  the  evidence,  were  substan- 
tially correct.  As  to  the  judgment  being  excessive,  that 
was  corrected  by  the  remittitur  in  the  Appellate  Court. 

So  far  as  is  shown  by  the  record  no  substantial  error 

appears,  and  the  judgment  of  the  Appellate  Court  will 

be  affirmed.  r  ^         *    ^       ^ 

Judgment  affirmed. 
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John  L  Chambers,  Receiver, 

V. 

Pattie  S.  Prewitt  et  al 

Opinion  filed  April  21,  1S98. 

ROGATION — creditor  may  avail  of  security  Qiven  by  the  dehtoi' 
ly.  Where  the  purpose  of  a  mortg^ajje  or  other  security, 
3L  debtor  to  his  surety,  is  persor\al,  and  solely  to  indemnify 
ty,  the  creditor  can  only  avail  of  such  mortgage  or  secu- 
brogation,  claiming  through  the  surety,  and  cannot  there- 
eed  until  a  remedy  accrues  to  such  surety  by  his  being 
damnified  or  becoming  liable  for  the  debt. 
JSTS—  when  mortgage  by  debtor  to  surety  creates  a  trust  for  benefit 
Where  a  mortgage  is  given  by  a  debtor  to  his  surety  for 
r  security  of  his  debt,  or  to  provide  the  surety  with  means 
in  case  of  the  debtor's  default,  then,  although  the  purpose 
mnify  the  surety,  a  trust  also  attaches  to  the  mortgage 
eneflt  of  the  creditor,  which  courts  will  enforce. 
ITGAGES — defeasance  clatuie  most  certainly  indicates  purpose  of 

The  purpose  of  a  mortgage  is  most  certainly  manifested 
ndition  on  which  it  is  to  become  void,  though  other  parts 
rtgage  may  be  considered  in  connection  with  the  defeas- 
se,  if  necessary,  in  the  ascertainment  of  its  meaning. 
IE— when  mortgage  to  sureties  creates  tnuit  in  favor  of  unnamed 

A  mortgage  by  a  debtor  to  the  sureties  on  certain  of  his 
able  to  a  bank,  which  describes  such  notes  but  which  pro- 
t  the  mortgagees  will  reconvey  on  payment  of  the  notes 
ortgagor,  "together  with  any  other  sums"  for  which  the 
;es  were  liable  as  sureties  for  the  mortgagor,  creates  a 
avor  of  the  unnamed  creditors  on  whose  claims  the  mort- 
ere  then  sureties  as  well  as  in  favor  of  the  bank. 
[)ENCE — extent  to  which  parol  evidence  is  admissible  in  construing 

Parol  evidence  cannot  be  considered  to  vary  or  contra- 
►rtgage,  but  is  competent  to  identify  the  subject  matter 
eferred  to  in  general  terms,  or  to  show  the  situation,  con- 
i  mutual  relations  of  the  parties,  to  make  clear  the  mean- 
iguage  used  which  would  otherwise  be  uncertain, 

JUDICATA — that  trustee  was  party  to  suit  does  not  make  decree 
I  cestuis  que  tnistent.  Creditors  occupying  the  relation  of 
Irustent  as  to  a  mortgage  given  by  their  debtor  to  his  sure- 
not  bound  by  a  decree  in  a  suit  to  which  they  were  not 
ties,  by  the  fact  that  the  mortgagees,  who  stand  in  the 
>f  trustees  for  such  creditors,  were  parties  thereto. 
ers  v.  Preunttf  71  111.  App..ll9,  affirmed. 
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Writ  of  Error  to  the  Appellate  Court  for  the  Third 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Sangamon  county;  the  Hon.  James  A.  Creigh- 
TON,  Judge,  presiding. 

Edward  P.  Kirby,  for  plaintiff  in  error. 

Patton,  Hamilton  &  Patton,  for  defendants  in  error. 

Per  Curiam:  The  Appellate  Court  for  the  Third  Dis- 
trict affirmed  the  decree  of  the  circuit  court  of  Sangamon 
county  in  this  case,  and  the  following  opinion,  which  ex- 
presses the  views  of  this  court  in  the  case,  was  delivered 
by  Mr.  Justice  Pleasants: 

"In  March,  1885,  John  P.  Smith  borrowed  of  George 
and  Hiram  Wilson,  partners,  $22,500,  giving  his  notes 
therefor  and  executing  a  mortgage  upon  his  farm  of  770 
acres,  in  Sangamon  and  Morgan  counties,  to  secure  their 
payment.   Afterwards  he  became  indebted  to  the  Central 
Illinois  Banking  and  Savings  Association  (commonly 
known  as  the  Central  Bank)  of  Jacksonville,  on  notes 
and  overdrafts,  for  the  payment  of  which  his  brothers, 
James  D.  and  Lloyd  B.  Smith,  were  sureties,  and  which, 
on  February  2,  1893,  upon  an  accounting  between  the 
parties,  were  agreed  to  amount  in  all  to  $34,500.    There- 
upon he  made  his  four  notes, — one  for  $4500,  at  three 
months,  and  three  for  $10,000  each,  at  six,  nine  and  twelve 
months,  respectively,  from  that  date,  with  interest  at 
seven  per  cent,  payable  to  his  own  order,  which  he  en- 
dorsed and  delivered  to  William  E.  Veitch,  as  cashier  of 
said  bank.     In  connection  with  the  making  and  delivery 
of  these  notes,  though  at  a  later  date, — April  13,  1893, — 
in  pursuance  of  a  previous  agreement  of  the  parties  con- 
cerned, James  D.  and  Lloyd  B.  Smith  executed  to  the 
bank  a  separate  contract  guaranteeing  their  payment, 
and  John  P.  Smith  and  wife  executed  to  them  a  second 
mortgage  of  his  said  farm,  the  material  parts  of  which 
are  as  follows: 
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**  *The  mortgagors,  John  P.  Smith  and  Anna  Smith,  his  wife, 
mortgage  and  warrant  to  James  D.  Smith  and  Lloyd  B.  Smith 
to  secure  the  payment  of  the  following  described  promissory 
notes,  to-wit,  (here  follows  a  description  of  the  four  notes  given 
to  the  bank  as  above  stated,)  the  following  described  real  es- 
tate: (here  follows  a  description  of  the  lands,)  all  of  which  above 
described  notes  have  by  the  maker,  the  said  John  P.  Smith, 
been  duly  executed,  endorsed  and  delivered  to  bona  fide  holders 
for  valuable  consideration,  and  the  payment  of  each  and  all  of 
which  have  been  guaranteed  to  the  holders  thereof  by  the  said 
James  D.  Smith  and  Lloyd  B.  Smith,  and  when  each  and  all  of 
which  shall  have  been  duly  paid  by  said  John  P.  Smith,  together 
with  any  other  sums  for  which  said  James  D.  Smith  and  Lloyd 
B.  Smith,  or  either  of  them,  may  be  liable,  either  as  surety  or 
guarantor  of  and  for  the  said  John  P.  Smith,  the  said  James  D. 
Smith  and  Lloyd  B.  Smith  shall  and  will  reconvey  the  said  above 
described  premises  to  the  said  John'P.  Smith,  or  to  his  heirs  or 
assigns. 

*'  'Dated  the  13th  day  of  April,  A.  D.  1893. 

J.  P.  Smith,    [Seal.] 
Anna  Smith.   [Seal.]' 

"This  mortgage  was  delivered  by  the  attorney  for  the 
bank,  who  prepared  it  and  the  guaranty  contract,  in  the 
latter  part  of  May,  1893,  to  the  mortgagee,  James  D. 
Smith,  at  his  house  in  Island  Grove,  Sangamon  county, 
for  his  firm,  and  by  him  given  back  to  the  attorney  to.be 
deposited  in  the  bank.  Before  and  when  it  was  deliv- 
ered the  mortgagor  was  indebted  to  appellees  Pattie  S. 
Prewitt,  Annie  L.  Johnson  and  William  M.  Warren  upon 
his  notes  held  by  them,  respectively,  on  each  of  which  the 
mortgagees  were  sureties;  and  these  notes,  together  with 
those  given  to  the  bank,  constituted  the  entire  amount 
of  his  indebtedness. 

"A  bill  was  filed  to  the  November  term,  1893,  of  the 
circuit  court  of  Sangamon  county  to  foreclose  the  Wilson 
mortgage,  to  which  the  mortgagors  and  the  second  mort- 
gagees were  made  i)arties  defendant  and  duly  served 
with  process.  While  that  suit  was  pending,  appellant. 
Chambers,  and  William   E.  Veitch,  who  had  been  ap- 


Digitized  by 


Google 


618 .  Chambers  v.  Prewitt.  [172  111 

pointed  receivers  of  the  bank,  obtained  leave  t®  be  made 
defendants  also,  and  filed  with  their  answer  a  cross-bill 
against  the  complainant  and  all  of  the  original  defend- 
ants in  the  original  bill.  In  the  latter,  as  in  their  answer, 
they  set  up  the  several  transactions  above  stated  between 
John  P.  Smith,  his  brothers  named  and  the  bank;  that 
none  of  the  notes  of  said  John  P.  Smith  held  by  the  bank 
had  been  paid;  that  the  mortgage  to  his  brothers  was 
given  especially  to  secure  their  payment,  and  had  been 
re-delivered  by  the  mortgagees  to  the  bank  for  that  pur- 
pose, and  that  the  receivers  hold  said  notes  and  mortgage 
as  assets  of  the  bank,  with  authority  to  institute  suits  for 
their  collection;  and  prayed  that  an  account  be  taken  of 
the  amount  thereon,  th^^t  they  be  subrogated  to  all  the 
rights  of  said  mortgagees,  that  John  P.  Smith  be  required 
to  pay  them  the  amount  found  due,  and  that  in  default 
thereof  the  mortgage  be  foreclosed,  the  land  sold,  the 
equities  of  the  different  parties  interested  determined, 
and  the  proceeds  of  the  sale  applied  to  the  payment  of 
said  four  notes  in  the  order  of  their  maturity. 

"The  original  defendants  failed  to  answer  either  the 
original  or  cross-bill,  both  of  w^hich  were  therefore  taken 
as.  confessed  by  them,  and  on  final  hearing  a  decree  was 
entered  on  December  16,  1893,  finding  the  amount  due  on 
the  Wilson  mortgage  to  be  as  claimed  and  declaring  it  a 
first  lien  on  the  mortgaged  premises,  and  on  the  cross- 
bill that  the  second  mortgage  was  given  for  the  benefit 
of  the  bank,  subrogating  the  receivers  to  the  rights  of 
the  mortgagees  therein,  ascertaining  the  amount  due  on 
the  said  four  notes,  and  ordering  that  the  premises  be 
sold  and  the  proceeds  applied  first  to  the  satisfaction  of 
the  Wilson  mortgage,  and  second  to  the  payment  of  the 
amount  found  due  on  the  four  notes  held  by  the  receivers 
in  the  order  of  their  maturity.  The  mortgaged  premises 
were  not  of  value  sufficient  to  pay  the  mortgage  debts. 
They  were  not  sold  under  the  decree,  but  the  receivers 
obtained  from  John  P.  Smith  a  deed  releasing  his  equity 
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emption  in  consideration  of  the  surrender  to  him  of 
2  claims  of  the  bank  against  him. 
t  the  September  term,  1894,  the  appellees  herein, 
;  D.  Smith,  Lloyd  B.  Smith,  Pattie  S.  Prewitt,  Anna 
mson  and  William  M.  Warren,  exhibited  in  the  cir- 
ourt  of  Sangamon  county  their  bill  in  chancery 
3t  John  P.  Smith,  Anna  Smith,  his  wife,  and  the 
ers  named,  setting  up  the  two  mortgages,  the  de- 
pon  the  bill  and  cross-bill  in  the  Wilson  case,  the 
yance  from  John  P.  Smith  to  the  receivers  and  their 
3sion  of  the  mortgaged  premises,  alleging  that  when 
icond  mortgage  was  executed  the  complainants 
tt,  Johnson  and  Warren,  respectively,  were  credit- 
the  mortgagor  on  his  notes  upon  which  the  mort- 
s  were  liable  as  sureties,  and  under  said  mortgage 
entitled  to  share  pro  rata  with  the  bank  in  the 
ids  of  the  mortgaged  premises  over  and  above  the 
it  necessary  to  satisfy  the  Wilson  decree,  and  pray- 
at  an  account  be  taken  of  the  amounts  so  due  them, 
:tively,  and  a  decree  against  John  P.  Smith  for  the 
mt  thereof,  and  that  in  default  of  such  payment 
ortgaged  lands  be  sold  and  the  surplus  proceeds, 
the  payment  of  Wilson,  be  applied  pro  rata  to  the 
its  due  to  the  bank  and  to  said  other  creditors, 
efendant  Smith  was  defaulted  and  the  bill  taken 
nfesso  against  him.  The  receivers  answered,  con- 
g  the  claim  of  said  complainants  Prewitt,  Johnson 
barren.  In  the  meantime,  under  a  stipulation  be- 
the  complainants  and  defendants,  part  of  the  lands 
sold  by  the  receivers,  and  certain  notes  given  for 
u-chase  money  placed  in  the  hands  of  Edward  P. 
to  await  the  final  determination  of  the  suit.  The 
b  court  held  that  the  complainants  Prewitt,  John- 
id  Warren  were  entitled  to  share  in  the  surplus'pro- 
and  directed  Kirby  to  collect  and  pay  over  said 
to  them,  respectively,  pro  rata.  Veitch  having  re- 
L,  John  I.  Chambers  was,  by  order  of  the  court,  per- 
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mitted  to  prosecute  an  appeal  as  receiver,  alone,  and 
accordingly  he  brings  the  record  here  for  review. 

"The  contending"  parties  were  and  are  alike  credit- 
ors of  John  P.  Smith,  for  whose  claims,  respectively^  his 
brothers,  James  D.  and  Lloyd  B.  Smith,  were  also  liable 
as  guarantors  or  sureties.  In  view  of  this  contingent 
liability,  and  to  protect  them  ultimately  against  loss  by 
reason  of  it  as  far  as  he  thereby  might,  he  executed  to 
them  the  mortgage  in  question.  The  creditors  are  seek- 
ing to  reach  this  security  as  a  means  of  satisfying  their 
claims,  the  receiver,  representing  the  bank,  insisting 
ui)on  priority  and  the  others  upon  equality  pro  rata.  It 
seems  to  be  well  settled  that  whether  creditors  can  so 
avail  of  a  mortgage  or  other  security  given  by  a  debtor 
to  his  surety  depends  upon  the  purpose  for  which  it  is 
given.  If  that  be  purely  personal,  as  only  to  indemnify 
the  surety,  they  cannot  do  so  until  he  is  actually  damni- 
fied or  at  least  has  become  absolutely  liable  for  the  debts, 
for  they  must  claim  through  him  by  subrogation,  and  un- 
til then  he  himself  has  no  remedy  upon  it.  (Brandt  on 
Suretyship  and  Guaranty, — 2d  ed. — vol.  2,  sec.  326;  Ohio 
Life  Ins.  Co.  v.  Bceder,  18  Ohio,  46;  Osborn  v.  Noble,  46  Miss. 
449,  and  cases  there  cited.)  But  if  given  for  the  better 
security  of  the  debts  themselves,  as  for  their  payment  by 
the  principal  debtor  or  to  provide  the  surety  with  means 
to  i)ay  them  in  case  of  his  default,  then,  although  the 
purpose  is  also  to  indemnify  the  surety  to  the  same  ex- 
tent, a  trust  attaches  to  the  security  for  the  benefit  of  the 
creditors  indicated,  to  which  the  court  will  give  effect. 
Moses  V.  Murgatroyd,  1  Johns.  Ch.  119;  Paris  v.  Hnlet,  26  Vt.; 
Homer  v.  Savings  Bank,  7  Conn.  484;  Osborn  v.  Noble,  supra: 
Eastman  v.  Foster,  8  Mete.  19;  Aldrich  v.  Blake,  134  Mass. 
582;  Plant  v.  Storey,  136  Ind.  46;  Brandt  on  S.  &  G.  sees. 
282-285. 

"The  controversy  here  is  mainly  over  the  construction 
of  the  mortgage.  For  appellant  the  contention  is  that  it 
was  given  as  security  for  the  notes  held  by  the  Central 
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Bank,  and  only  as  indemnity  to  the  sureties  on  the  others; 
and  appellees,  admitting  the  provision  for  the  bank  notes 
as  claimed,  insist  that  the  same  was  made  for  theirs. 

"Appellant  bases  his  construction  upon  the  terms  of 
the  instrument,  and  the  points  of  expression  claimed  to 
show  a  distinction  made  between  these  debts,  as  sum- 
marized by  counsel,  are,  the  full  description  of  the  bank 
notes  only;  the  express  statement  that  it  was  given  to 
secure  their  payment;  that  they  are  the  first  mentioned; 
the  definite  statement  of  the  liability  of  the  mortgagees 
as  sureties  thereon,  and  the  fact  that  no  other  obligations 
of  the  mortgagors  are  mentioned  as  actually  existing. 
The  truth  of  these  recitals  is  undisputed,  but  so  far  as 
they  may  seem  to  distinguish  the  bank  debt  in  its  favor 
they  are  made  insignificant  by  the  parol  proof,  which 
shows  that  the  mortgage  was  given  at  the  instance  of  the 
bank  alone,  whose  claim  was  more  than  three  times  as 
large  as  all  the  others  combined;  that  it  was  drawn  under 
the  direction  of  its  cashier,  in  the  absence  of  the  parties 
thereto  and  by  its  own  attorney,  who  had  its  notes  and 
so  could  describe  them  fully,  and  knew  by  information 
of  the  mortgagor  that  other  notes  against  him  were  then 
outstanding  on  which  his  brothers  were  liable  as  sureties, 
but  did  not  know  any  further  particulars,  and  for  that 
reason  only,  as  he  testified,  did  not  put  them  in.  John 
P.  Smith  testified  that  besides  the  notes  involved  in  this 
suit  there  was  no  paper  out  against  him  on  which  his 
brothers  were  sureties.  Other  parol  evidence,  the  admis- 
sion of  which  was  objected  to  and  is  assigned  for  error, 
was  to  the  effect  that  for  a  considerable  time  before  the 
instrument  in  question  was  executed  the  cashier  and  at- 
torney were  pressing  Smith  to  make  a  mortgage  directly 
to  the  bank  to  secure  its  notes,  which  he  persistently  re- 
-fused to  do,  on  the  sole  ground  that  he  was  indebted  on 
other  paper,  also  signed  by  his  said  brothers  as  sureties, 
which  he  should  secure  as  well,  but  expressed  his  willing- 
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ness  to  execute  such  a  mortgage  as  he  now  understands 
this  to  be;  that  when  it  was  shown  to  him  by  the  cashier 
he  made  some  objection  and  wanted  explanation,  for 
which  he  was  referred  to  the  attorney,  who  testified  that 
the  explanation  wanted  was  of  the  defeasance,  and  that 
Smith  asked  him  'whether  it  furnished  indemnity  and  se- 
curity for  all  his  paper.'  He  must  have  known  that  his 
answer  was  understood  to  be  affirmative,  for  upon  it  Smith 
consented  to  execute  the  mortgage  as  it  was  drawn  and 
now  appears. 

"If,  and  so  far  as,  this  or  any  parol  evidence  tended  to 
vary  or  contradict  the  plain  meaning  of  the  written  in- 
strument, it  was  not  proper  to  be  considered,  and  there 
is  no  presumption  that  any  such  was  considered  by  the 
court;  but  so  far  a^  it  tended  to  identify  the  subject  mat- 
ter referred  to  by  it  in  general  terms,  or,  by  showing  the 
situation,  condition  and  mutual  relations  of  the  parties 
to  it,  makes  clear  their  meaning  by  the  language  used, 
which  from  it  alone  might  be  uncertain,  it  would  be  com- 
petent. The  court,  in  order  the  better  to  understand  it, 
in  such  case  will  seek  to  place  itself  in  their  situation. 
(Wilson  V.  Roots,  119  111.  379;  Burgess  v.  Badger,  124  id.  288; 
Bank  v.  Estate  of  Waterman,  30  111.  App.  535.)  The  bank 
was  not  a  party  to  it,  but  claimed  it  had  a  certain  mean- 
ing to  its  advantage.  Could  it  well  complain  of  the 
court's  knowing,  and  holding  as  the  true  construction, 
what  the  parties  themselves  alike  intended  and  imder- 
stood  by  it,  if  it  was  reasonable,  though  not  clear  from 
the  language  itself?     (Ibid.) 

"But  we  see  nothing  uncertain  in  the  terms  of  the  con- 
tract. Its  meaning  seems  unmistakable,  needing  no  aid 
upon  any  point  from  parol  evidence  and  making  no  room 
for  construction.  With  that  meaning  the  testimony  ob- 
jected to  is  entirely  in  harmony.  The  expressions  re- 
ferred to  and  relied  on  as  favoring  the  bank's  view  of  it 
could  not  give  to  that  creditor  any  priority  of  right  over 
others  whose  claims  are  bj'^  it  j)laced  in  the  same  cate- 
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•  far  as  respects  the  moral  obligation,  legal  lia- 
id  actual  intention  of  the  mortgagor. 

purpose  of  a  mortgage  is  most  certainly  mani- 
y  the  condition  on  which  it  is  to  become  void,  for 
e  and  sole  purpose  is  to  secure  the  performance 
condition.  Other  parts  should  be  considered  in 
ion  with  it,  to  assist,  if  necessary,  in  the  ascer- 
t  of  its  meaning.  But  nowhere  in  the  one  before 
ire  a  word  expressive  of  a  purpose  to  indemnify 
ties,  as  distinct  from  that  of  securing  the  debt  or 
Ion  to  it.  Though  drawn  by  a  learned  and  able 
it  contains  no  language  technically  or  commonly 
d  to  express  a  contract  for  indemnity.  Certainly, 
ormance  of  the  condition  would  have  indemnified 
Ld,  because  that  effect  was  certain  and  palpable, 
:t  purpose  of  the  mortgagor  to  produce  it  must 
tted  as  a  necessary  implication  from  the  state- 

their  contingent  liability  for  the  debts.  That 
ion,  however,  is  just  as  true  of  the  claims  of  the 

of  the  appellees,  and  therefore  gives  no  prece- 

•  either.  Allowing  it  all  the  force  of  an  expressed 
to  indemnify  the  sureties,  it  would  not  bar  the 
either  of  those  creditors  to  share  in  the  proceeds 
scurity  as  a  cestui  que  trust,  if  the  mortgage  was 
>  secure  the  debt  also.  That  it  was  so  given  is 
vely  shown  by  the  condition,  which  provided  that 
tgaged  premises  should  be  reconveyed  to  the 
or,  his  heirs  or  assigns,  *when  each  and  all  of 
>eing  the  four  notes  held  by  the  bank)  *shall  have 
ly  paid  by  said  John  P.  Smith, '  (the  mortgagor 
Lcipal  debtor,)  'together  with  any  other  sums  for 
aid  James  D.  Smith  and  Lloyd  B.  Smith,'  (the 
ees  and  sureties,)  *or  either  of  them,  may  be  lia- 
lither  as  surety  or  guarantor  of  and  for  the  said 
Smith.'  Under  the  class  description  naming  the 
1  debtor  and  sureties,  the  notes  held  by  apx>el- 
Id  be  as  easily  and  certainly  identified  as  if  the 
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date,  payee,  amount,  when  due,  and  rate  of  interest  of 
each  had  been  added,  for  it  includes,  without  exception, 
all  debts  of  the  class  so  described.    This  condition  would 
be  broken  by  default  of  the  mortg"agor  in  the  due  pay- 
ment of  any  such  debt,  and  the  mortgfage  subject  to  fore- 
closure, though  the  surety  had  not  been  damnified,  or  had 
been  discharged  from  liability  by  some  statute  of  limita- 
tion or  by  an  extension  of  the  time  of  payment  by  the 
creditor  without  the  consent  of  the  surety,  or  otherwise, 
and  whether  the  mortgage  was  executed  when  or  after 
the  debt  was  contracted,  or  the  creditor  had  or  had  not 
any  knowledge  of  its  existence.  The  proceeds  of  the  fore- 
closure sale  would  be  applied,  in  due  proportion,  on  the 
unpaid  debt,  and  such  application  would  be  made  by 
the  mortgagees,  not  of  their  own  will,  but  by  force  of  the 
mortgage.    Thus,  it  is  shown  by  its  terms  and  operation 
that  the  mortgage,  whatever  else  may  have  been  an  ulti- 
mate object,  was  a  provision  for  the  payment  alike  of 
all  the  debts  referred  to,  by  the  mortgagor,  or  out  of  his 
means  as  far  as  they  would  go,  and  that  the  mortgagees 
were  trustees  for  the  creditors.     The  notes  held  by  the 
appellees,  respectively,  were  all  given  before  the  mort- 
gage was  executed,  and  matured  later  than  any  or  some 
of  those  held  by  the  bank.     Both  the  attorney  and  the 
cashier  knew  of  the  existence  of  some  such  indebtedness 
as,  for  all  purposes  of  security,  was  linked  to  the  notes 
it  held,  by  terms  as  plain  as  could  be  used, — 'together 
with,' — and  so  were  put  upon  inquiry  as  to  its  amount, 
and  other  particulars  which  would  have  led  to  certain  and 
definite  information.     The  bank,  therefore,  cannot  justly 
complain  of  any  wrong  done  by  giving  due  effect,  in  the 
interest  of  appellees,  to  the  instrument  prepared  by  its 
own  representatives,  and  which  was,  in  pur  opinion,  to 
protect  and  secure  on  equal  terms,  pro  rata,  all  the  notes 
involved  in  this  suit. 

"It  is  further  contended  that  the  decree  on  the  cross- 
bill in  the  Wilson  case  is  7'es  judicata  against  appellees 
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Prewitt,  Johnson  and  Warren,  though  they  were  not  par- 
ties to  the  suit,  because  they  claim  under  and  through 
James  D.  and  Lloyd  B.  Smith,  who  were.  But  they  do 
not  so  claim.  The  relation  they  sustain  to  them  is  not 
that  of  privies  in  estate,  but  of  cestuis  que  trust  Their 
right  is  derived  directly  from  the  mortgage,  and  the  trus- 
tees were  powerless,  by  any  act  or  default  of  their  own, 
to  release  or  prejudice  it. 

"For  the  reasons  stated  the  decree  will  be  affirmed." 
The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


The  First  National  Bank  op  Springfield 
Georgetta  E.  Gatton. 

Opinion  fikd  April  21^  1898, 

1.  Assumpsit— prtn7.v  of  contract  not  essential  to  i^ht  to  hnng  cw- 
sumpsit.  Assumpsit  for  money  had  and  received  may  be  maintained 
whenever  the  defendant  has  obtained  money  belonging  to  the 
plaintiff  which  in  equity  and  good  conscience  he  has  no  right  to 
retain,  as  in  such  case  the  law  implies  a  promise  to  pay,  notwith- 
standing there  was  no  privity  between  the  parties. 

2.  Same— principal  may  bring  assumpsit  against  hanlc  for  proceeds 
of  draft  credited  to  agent  by  mistake.  Where,  by  mistake  in  the  direc- 
tions of  the  drawer,  a  bank  credits  the  proceeds  of  the  draft  to  an 
agent  instead  of  to  the  principal  and  applies  the  same  on  a  debt 
owing  it  by  the  agent,  upon  its  refusal  to  pay  the  proceeds  of  the 
draft  to  the  principal  on  demand  the  latter  may  maintain  assump- 
sit for  money  had  and  received. 

3.  Bavjks— effect  of  unauthorized  direction  as  to  crediting  proceeds  of 
draft.  The  fact  that  a  commission  merchant,  without  authority, 
directs  a  bank  to  credit  the  proceeds  of  his  draft  to  the  agent  of 
the  shipper  instead  of  to  the  shipper,  which  the  bank  does  by 
applying  the  proceeds  on  a  debt  owing  it  by  such  agent,  does  not 
establish  the  right  of  the  bank  to  the  money  as  against  the  shipper. 

4.  Appeals  and  errors — Appellate  Court's  judgment  settles  facts  in 
suits  at  law.    In  an  action  of  assumpsit  to  recover  money  claimed 
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to  have  been  paid  defendant  by  mistake,  the  questions  whether 
the  money  belonged  to  plaintiff,  whether  it  was  sent  to  defendant 
by  mistake  and  whether  there  was  a  demand  and  refusal  before 
suit,  are  finally  settled  by  the  judgment  of  the  Appellate  Court. 
First  NaU  Bank  v.  Gatton,  71  111.  App.  323,  affirmed. 

Appeat.  from  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Sangamon  county;  the  Hon.  James  A.  Creigh- 
TON,  Judg-e,  presiding". 

This  was  an  action  of  assumpsit,  broug"ht  to  the  Jan- 
uary term,  1897,  of  the  circuit  court  of  Sangamon  county, 
by  Georgetta  E.  Gatton,  the  appellee,  against  rthe  First 
National  Bank  of  Springfield,  Illinois,  the  appellant,  to 
recover  the  sum  of  §vS62.28,  proceeds  of  the  sale  of  a  car- 
load of  cattle  shipped  by  J.  N.  Gatton,  as  the  agent  of  his 
wife,  to  the  Stockmen's  Live  Stock  Company  of  Chicago, 
and  which  money  the  Stockmen's  Live  Stock  Company 
sent  by  mistake  to  appellant,  without  any  authority  of 
Mrs.  Gatton,  to  be  placed  to  the  credit  of  J.  N.  Gatton, 
her  husband.  Appellant  applied  part  of  the  money  on  an 
old  indebtedness  held  by  it  against  J.  N.  Gatton,  and  the 
balance  was  applied  on  an  indebtedness  due  appellant 
from  J.  N.  Gatton  and  one  Knox.  As  soon  as  it  was  found 
that  the  money  of  appellee  had  been  sent  to  appellant, 
the  First  National  Bank,  appellee  made  a  demand  for  the 
money,  but  payment  was  refused  and  appellee  brought 
this  action.  The  case  was  tried  before  a  jury,  and  a  ver- 
dict was  returned  in  favor  of  appellee,  against  appellant, 
for  the  amount  claimed,  with  six  per  cent  interest  from 
the  date  of  the  demand.  Judgment  was  entered  upon  the 
verdict,  and  the  case  was  appealed  to  the  Appellate  Court 
for  the  Third  District,  w-here  the  judgment  was  affirmed. 
A  petition  was  filed  by  appellant  praying  for  a  certificate 
of  importance,  which  was  granted,  and  the  case  was  ap- 
pealed to  this  court,  and  appellant  asks  for  a  reversal  of 
the  judgment  of  the  Appellate  Court. 
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Palmer,  Shutt,  Hamill  &  Lester,  for  appellant. 
Connolly,- Mather  &  Snigg,  for  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

It  is  insisted  on  the  part  of  appellant  that  assumpsit 
for  money  had  and  received  will  not  lie  in  this  case  un- 
der the  facts  shown  in  the  record,  because  there  was  no 
privity  between  Georgetta  E.  Gatton,  the  appellee,  and 
the  First  National  Bank  of  Springfield,  Illinois,  the  ap- 
pellant. The  action  of  assumpsit  was  said  by  Lord  Mans- 
field, in  the  case  of  Moses  v.  McFarland,  2  Burrow,  1012, 
to  be  an  equitable  action,  in  which  the  plaintiff  could 
recover  from  the  defendant  so  much  money  as  he  could 
show  the  defendant,  ex  cequo  et  bono,  ought  not  to  retain. 
This  doctrine  was  recognized  by  this  court  in  Taylor  v. 
Taylor,  20  111.  650,  as  follows  (p.  653):  "It  is  the  well  rec- 
ognized doctrine  that  the  action  for  money  had  and  re- 
ceived may  be  maintained  whenever  the  defendant  has 
obtained  money  of  the  plaintiff  which,  in  equity  and  con- 
science, he  has  no  right  to  retain.  ♦  ♦  *  When  money 
has  been  thus  received  the  law  implies  a  promise  to  pay, 
notwithstanding  there  was  no  t^rivity  between  the  par- 
ties,"— citing  Hall  v.  Marston,  17  Mass.  578,  and  1  Chitty's 
PI.  387.  In  Beld^n  v.  Perkins,  78  111.  449,  we  said:  "In  an 
action  of  assumpsit  for  mpney  had  and  received,  the  main 
inquiry  is  whether  the  defendant  holds  money  which, 
ex  ceqiw  et  bono,  belongs  to  the  plaintiff."  (Barnes  v.  John- 
son, 84  111.  95;  Wilson  v.  Turner,  164  id.  398;  Laflin  v.  Howe, 
112  id.  253;  Lewis  v.  Harsh,  54  id.  383.)  The  evidence  shows, 
in  the  case  at  bar,  Jthat  the  money  was  paid  appellant  on 
a  mistake  of  facts;  that  the  money  belonged  to  appellee, 
and  not  to  J.  N.  Gatton,  appellee's  husband.  This  makes 
it  inequitable  that  appellant  should  retain  it  and  apply 
it  upon  an  old  indebtedness  of  the  husband  to  appellant. 
Appellant  was  notified  of  the  mistake,  but  refused  to  pay 
the  money  to  appellee  on  demand  made  by  her.     Under 
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such  circumstances  it  is  well  settled  by  the  foregoing"  au- 
thorities that  the  action  of  assumpsit  for  money  had  and 
received  will  lie.  Allen  v.  Stenger,  74  111.  119;  Newcomb  v. 
Launtz,  89  id.  144. 

We  shall  not  enter  upon  a  discussion  of  the  questions 
of  fact  involved  in  this  case,  as  those  questions  were  set- 
tled adversely  to  the  appellant  by  the  judgment  of  the 
Appellate  Court,  and  under  the  statute  that  judgment  is 
conclusive.  Among  the  facts  settled  may  be  mentioned 
the  following":  That  the  money  in  question  belonged  to 
plaintiff;  that  it  was  sent  to  defendant  by  mistake;  that 
payment  was  demanded  and  refused  before  action  was 
brought. 

Appellant,  however,  claims  that  the  first  instruction 
given  on  the  part  of  appellee  is  an  abstract  proposition 
of  law,  and  tended  to  mislead  the  jury.  While  it  is  true 
the  first  part  of  the  instruction  announces  a  proposition 
of  law,  in  the  latter  part  of  the  instruction  the  law  is  ap- 
plied to  the  facts  as  claimed  by  appellee.  This  instruction 
is  sustained  as  to  the  proposition  of  law  announced,  in  the 
case  of  Brownell  v.  Dixon,  S7  111.  197,  and  we  do  not  think 
it  could  have  misled  the  jury 

The  second  and  third  instructions  given  for  plaintiff 
are  criticised,  but  we  see  no  substantial  objections  to  them. 

It  is  also  claimed  that  the  court  erred  in  refusing  one 
of  the  appellant's  instructions.  This  instruction  in  sub- 
stance directed  the  jury  that  if  they  found,  from  the  evi- 
dence, that  the  commission  merchant  sent  the  draft  to 
defendant  with  instructions  to  apply  it  to  the  credit  of 
J.  N.  Gatton,  and  that  Gatton  was  indebted  to  defendant, 
and  defendant  applied  the  draft  as  instructed,  then  de- 
fendant was  not  liable.  It  is  manifest  that  this  instruc- 
tion was  properly  refused.  If  the  commission  merchant 
had  no  authority  to  transmit  the  draft  to  defendant,  and 
it  was  sent  by  mistake,  the  defendant  acquired  no  right 
or  title  to  the  draft  or  the  money.  The  mere  fact  that 
defendant  received  the  draft  and  applied  it  to  the  debt 
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of  J.  N.  Gatton  gave  it  no  right  to  hold  the  money  from 
the  person  to  whom  the  jury  and  Appellate  Court  found 
it  rightfully  belonged. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


William  Preston  Harrison 

V. 

Caroline  D.  Owsley  et  aL 
Opinion  filed  April  Sl^  1898. 

1.  Equity — equity  will  not  take  jurisdiction  to  construe  wiU  where  only 
legal  titles  are  involved.  Equity  cannot  assume  jurisdiction  to  con- 
strue a  will  where  only  leg^al  titles  are  involved  and  no  relief  other 
than  a  judicial  construction  of  the  will  and  a  declaration  of  such 
legal  titles  is  asked. 

2.  Same — instatyce  where  equity  cannot  take  jurisdiction  to  constme  will 
A  device  of  the  testator's  property,  real,  personal  and  mixed,  to 
his  children  in  equal  shares,  each  child  to  take  the  fee  in  one-half 
his  share  and  a  life  estate  in  the  other,  the  life  estate  to  be  in  im- 
proved real  estate,  does  not  create  such  a  mixed  trust  of  real  and 
personal  property  as  authorizes  a  court  of  equity  to  take  jurisdic- 
tion, at  the  instance  of  heirs,  solely  to  construe  the  devise  and 
declare  it  void  as  creating  a  perpetuity. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Elbridge  Hanecy,  Judge,  presiding. 

MoRAN,  Kraus  &  Mayer,  (T.  A.  Moran,  of  counsel,) 
for  plaintiff  in  error: 

A  court  of  equity  has  no  jurisdiction  to  construe  a  will 
except  where  a  trust  is  involved.  Where  purely  legal 
titles  are  in  controversy  a  court  of  equity  has  no  power 
to  act.  1  Pomeroy's  Eq.  Jur.  352;  Bowers  v.  Smith,  10  Paige, 
193;  Onderdonk  v.  Mott,  34  Barb.  106;  Chiprtian  v.  Montgom- 
ery, 63  N.  Y.  221;  Bailey  v.  Briggs,  56  id.  407;  Sti-abher  v.  Bet- 
sey, 79  111.  307;  Schaefer  v.  Sehaefer,  141  id.  337;  Longwith  v. 
Riggs,  123  id.  258;  Whitman  v.  Fisher,  74  id.  147. 
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Where  only  purely  legal  titles  are  involved,  and  no 
other  relief  is  asked,  equity  will  not  assume  jurisdiction 
to  declare  such  legal  titles,  but  will  remit  the  parties  to 
their  remedies  at  law.  Whitman  v.  Fisher,  74  111.  147;  On- 
derdonk  v.  Mott,  34  Barb.  106;  Bowers  v.  Smith,  10  Paige,  193. 

Granville  W.  Browning,  for  defendants  in  error: 

It  is  not  enough  that  a  contingent  event  may  happen, 
or  even  that  it  will  probably  happen,  within  the  limits  of 
the  rule  against  perpetuities.  If  it  can  possibly  happen 
beyond  those  limits  an  interest  conditioned  on  it  is  too 
remote.     Gray  on  Perpetuities,  sec.  214. 

The  absolute  ownership  of  property  must  vest  in  some 
one  within  the  period  of  a  life  or  lives  in  being  and 
twenty-one  years  and  nine  months  thereafter.  Schaefer  v. 
Schaefer,  141  111.  337;  Post  v.  Rohrbach,  142  id.  600;  Lawrence 
V.  Smith,  163  id.  149;  Howe  v.  Hodge,  152  id.  252. 

Where  there  is  a  mixed  trust  of  real  and  personal 
estate,  it  frequently  becomes  necessary  for  a  court  of 
equity  to  settle  questions  as  to  the  validity  and  effect 
of  contingent  limitations  in  a  will  to  persons  who  are 
not  in  esse.     Botvers  v.  Smith,  10  Paige,  193. 

A  court  of  chancery  will  take  jurisdiction  to  construe 
wills  wherever  uncertainty  arises.  Benham  v.  Henderson^ 
32  N.  J.  Eq.  441. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

This  was  a  bill  in  chancery,  filed  by  Caroline  D. 
Owsley  and  Sophonisba  G.  Eastman,  two  of  the  heirs 
and-devisees  of  the  late  Carter  H.  Harrison,  to  construe 
the  sixth  clause  of  his  last  will  and  testament.  Said 
clause  is  as  follows: 

''Sixth — After  the  expiration  of  said  period  of  two 
years  all  of  my  estate,  real,  personal  and  mixed,  not  dis- 
posed of  as  herein  above  directed,  shall  be  divided  into 
four  equal  parts  or  shares,  of  equal  value.  One  of  such 
shares  I  bequeath  to  each  of  my  four  children  who  may 
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at  that  time  be  alive.  If  either  of  my  four  children  shall 
prior  to  that  time  have  died  leaving  lawful  issue,  and 
such  issue  be  at  that  time  living,  then  and  in  that  event 
such  issue  shall  stand  in  loco  parentis,  taking  its  parent's 
share.  Such  share  I  bequeath  to  each  of  my  children, 
respectively,  or  to  his  or  her  issue,  to  have  and  to  hold 
such  share  and  the  property  therein  contained,  as  fol- 
lows, to-wit:  one-half  of  such  share,  and  the  property 
therein  contained,  in  fee  simple  title,  the  other  half,  and 
the  property  therein  contained,  for  and  during  his,  her  or 
their  natural  life,  and  on  his  or  her  death,  to  the  heirs  of 
the  body  of  my  child  or  children  so  deceased, — meaning 
and  intending  hereby  to  give  each  of  my  children,  or  to 
his  or  her  lawful  issue,  the  absolute  control  of  one-half 
of  his,  her  or  their  share  of  my  estate,  and  to  give  only 
a  life  estate  of  the  other  half,  with  the  remainder  to  the 
heirs  of  my  body.  It  is  my  desire  that  improved  real 
estate  should  constitute  the  entailed  part  of  each  share, 
as  above  provided  for." 

The  sole  object  of  the  bill,  as  stated  therein,  is  to 
construe  said  sixth  clause  by  declaring  the  provisions  of 
the  same  to  be  contrary  to  the  rule  against  perpetuities, 
and  therefore  illegal  and  void,  and  the  personal  estate 
therein  bequeathed  to  be  for  that  reason  intestate  estate, 
and  the  real  estate  vested  in  fee  simple  in  the  children 
of  the  testator.  The  answer  admitted  all  the  allegations 
of  the  bill  except  the  one  touching  the  force  and  effect  of 
said  sixth  clause,  but  neither  admitted  nor  denied  that 
allegation.  The  decree  of  the  circuit  court  construed  the 
clause  in  question  according  to  the  prayer  of  the  bill. 
Plaintiff  in  error,  one  of  the  heirs-at-law  and  a  devisee 
under  the  will,  has  brought  this  writ  of  error,  assigning 
as  error  in  the  decree  that  the  court  had  no  jurisdiction 
to  entertain  the  bill,  and  that  the  sixth  clause  did  not 
violate  the  rule  against  perpetuities. 

In  Strubher  v.  Betsey,  79  111.  307,  this  court  stated  the 
law  in  regard  to  the  power  of  a  court  of  equity  to  con- 
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strue  a  will,  as  follows  (p.  308):  "Where  no  trust  is  cre- 
ated, the  law,  as  we  understand  it,  is,  that  neither  the 
executor,  nor  the  heir  or  the  devisee  who  claims  only  a 
legal  title  in  the  estate,  will  be  permitted  to  come  into  a 
court  of  equity  for  the  purpose  of  obtaining-  a  judicial 
construction  of  the  provisions  of  the  will.  Where  only 
purely  legal  titles  are  involved,  and  no  other  relief  is 
asked,  equity  will  not  assume  jurisdiction  to  declare  such 
legal  titles,  but  will  remit  the  parties  to  their  remedies 
at  law," — citing  Whitman  v.  Fisher,  74  111.  147;  Botvers  v. 
Smith,  10  Paige,  133;  OndercUmk  v.  Mott,  34  Barb.  106.  In 
Bowers  v.  Smith,  supra,  the  court  said  that  "where  there  is 
a  mixed  trust  of  real  and  personal  estate,  it  frequently 
becomes  necessary  for  the  court  to  settle  questions  as  to 
the  validity  and  effect  of  contingent  limitations  in  a  will 
to  persons  who  are  not  in  esse,  in  order  to  make  a  final 
decree  in  the  suit,  and  to  give  the  proper  instructions 
and  directions  to  the  executors  and  trustees  in  relation 
to  the  execution  of  their  trust." 

All  the  authorities  concur  that  where  any  trust  is  re- 
posed in  the  executors  they  may  seek  the  aid  and  direc- 
tion of  a  court  of  equity  in  the  management  or  execution 
of  the  trust;  {Whitman  v.  Fisher,  supra;  Longwith  v.  Biggs, 
123  111.  258;)  and  where  a  court  of  equity  has  obtained 
jurisdiction  for  any  purpose,  it  is  empowered  to  deter- 
mine all  questions  that  may  arise  in  the  progress  of  the 
cause  and  do  complete  justice.  It  is  clear  that  the  case 
at  bar  does  not  come  within  any  of  these  rules.  All  the 
estates  created  by  the  will  are  legal  estates.  There  is 
no  trust  created.  The  bill  simply  asks  for  the  construc- 
tion of  the  sixth  clause  of  the  will,  and  no  other  relief  is 
asked,  such  as  partition  or  to  remove  a  cloud  from  the 
title,  to  enable  a  court  of  chancery  to  construe  the  will 
as  incidental  to  granting  the  other  relief  asked  for.  The 
bill  is  not  even  filed  by  the  complainants  as  executors 
of  the  last  will  and  testament  of  Carter  H.  Harrison,  de- 
ceased, nor  do  they  ask  for  any  construction  of  the  will 
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to  enable  them  properly  to  execute  their  trusf  as  execu- 
tors. Nor  is  it  filed  by  the  complainants  as  cestuis  que 
truHtenty  asking^  to  have  any  trust  construed  or  executed. 
It  does  not  appear,  as  it  did  in  the  Whitman  case,  that 
there  was  personal  estate  in  the  hands  of  the  executors, 
and  that  they  were  charged  with  its  administration  in  a 
manner  different  from  that  directed  by  the  statute. 

It  is  contended,  however,  that  a  mixed  trust  of  real 
and  personal  estate  is  created  by  the  sixth  clause,  thus 
bringing  this  case  within  the  rule  laid  down  in  the  Wliit- 
man  case  and  in  Bowers  v.  Smith,  supra.  The  concluding 
words  of  the  sixth  clause  expressly  declare  the  inten- 
tion of  the  testator,  as  follows:  "Meaning  and  intending 
hereby  to  give  each  of  my  children,  or  to  his  or  her  law- 
ful issue,  the  absolute  control  of  one-half  of  his,  her  or 
their  share  of  my  estate,  and  to  give  only  a  life  estate 
of  the  other  half,  with  the  remainder  to  the  heirs  of  my 
body.  It  is  my  desire  that  improved  real  estate  should 
constitute  the  entailed  part  of  each  share,  as  above  pro- 
vided for."  As  the  life  estate  devised  by  the  will  was  to 
be  in  the  improved  real  estate,  no  question  can  arise  as 
to  the  disposition  or  investment  of  the  personal  estate, 
as  all  of  it  must  go  absolutely  to  the  legatees,  unless, 
indeed,  more  than  half  of  the  estate  so  devised  and  be- 
queathed should  turn  out  to  be  personal  estate, — and 
there  is  no  allegation  in  the  bill  to  that  effect. 

We  have  carefully  examined  the  authorities  cited  by 
counsel,  and  do  not  find  any,  where  the  question  appears 
to  have  been  raised  or  discussed,  opposed  to  the  views 
here  expressed.  Some  cases  are  cited  where  jurisdiction 
was  assumed  and  where  it  does  not  appear  what  the 
grounds  of  equitable  jurisdiction  were;  but  these  cases 
cannot  be  held  to  lay  down  a  different  doctrine  from  that 
long  before  established  and  announced  in  many  cases. 

The  trial  court  erred  in  assuming  jurisdiction,  and  the 

decree  must  be  reversed.  n^^..^^  ..^,..  .o.,.; 

Decree  reversed. 
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Alice  Asbury  Abbott 

V, 

George  W.  Stone  et  aL 

Opinion  filed  April  SI,  1898, 

1.  Usury— ;prac<ice  of  evidencing  interest  on  note  by  coupons  drawing 
interest  is  not  usury.  The  practice  of  evidencing  the  interest  on  a 
note  by  coupons  which  draw  interest  after  maturity  does  not  con- 
stitute usury. 

2.  Same— /act  that  mortgage  provides  for  certain  per  cent  as  solicitor's 
fee  on  foreclosure  is  not  usury.  The  fact  that  a  mortgage  or  trust 
deed  provides  that  a  certain  per  cent  upon  the  principal,  interest 
and  costs  shall  be  allowed  as  a  solicitor's  fee  in  case  of  foreclosure 
does  not  make  the  transaction  usurious. 

3.  Same— on£  alleging  usury  has  the  burden  of  proof.  One  alleging 
that  a  transaction  is  usurious  has  the  burden  of  establishing  the 
fact  by  a  preponderance  of  the  evidence. 

4.  Foreclosure — taxes  paid  by  mortgagee  should  be  allowed  on  fore- 
closure.  Where  a  mortgagor  neglects  to  pay  taxes  as  required  by 
the  mortgage,  the  mortgagee,  upon  paying  the  same,  is  entitled 
to  have  the  amount  allowed  upon  foreclosure. 

5.  Solicitors'  FE^ssolicitor^s  fee  provided  for  in  mortgage  is  prop- 
erly  allowed  on  foreclosure.  Upon  foreclosure  the  court  may  direct 
the  payment  of  the  mortgagee's  solicitor's  fee  out  of  the  proceeds 
of  the  sale  of  the  mortgaged  property,  when  so  provided  by  the 
mortgage  or  deed  of  trust. 

Abbott  V.  Stone,  70  111.  App.  671,  affirmed. 

Appeal  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  O.  H.  Horton,  Jud^e, 
presiding. 

This  was  a  bill  in  equity  brought  to  the  November 
term,  1896,  of  the  circuit  court  of  Cook  county,  to  fore- 
close a  trust  deed  given  July  14,  1892,  by  Alice  Asbury 
Abbott  to  Francis  B.  Sherwood,  as  trustee,  to  secure  a 
loan  of  $20,000.  The  complainants  were  George  W.  Stone, 
the  payee  and  holder  of  the  secured  notes,  and  Francis 
B.  Sherwood,  the  trustee.  The  principal  note  given  by 
appellant  was  as  follows: 
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* '$20,000,  Chicago,  III.,  July  14, 1892. 

**On  August  15, 1897,  after' date,  for  value  received,  I,  Alice 
Asbury  Abbott,  promise  to  pay  to  the  order  of  George  W. 
Stone,  of  Chicago,  the  principal  sum  of  twenty  thousand  ($20,- 
000)  dollars,  with  interest  thereon  at  the  rate  of  six  (6)  per 
cent  per  annum  from  August  15,  1892,  payable  half-yearly, 
to-wit,  on  the  15th  day  of  February  and  of  August  in  each  year 
until  said  principal  sum  is  fully  paid.  Both  principal  and  inter- 
est are  payable  at  Northern  Trust  Co.*s  Bank,  Chicago.  The 
several  installments  of  interest  aforesaid  for  said  period  of  five 
(5)  years  are  further  evidenced  by  ten  (10)  interest  notes  or 
coupons  of  even  date  herewith.  The  payment  of  this  note  is 
secured  by  trust  deed  of  even  date  herewith  on  real  estate  in 
city  of  Chicago,  Cook  county,  Illinois. 
(No.  1.)  Alice  Asbury  Abbott." 

The  interest  notes  or  coupons  were  numbered  from 
1  to  10,  respectively,  and,  except  in  their  dates  of  ma- 
turity, were  all  alike.  The  first  matured  February  15, 
1893,  the  second  August  15,  1893,  and  so  on  at  intervals 
of  six  months,  No.  10  maturing  August  15,  1897, — the 
date  of  maturity  of  the  principal  note.  No.  10,  cited  as 
a  sample,  reads  as  follows: 
^^600.  Chicago,  July  14,  1892. 

*'Due  to  the  order  of  George  "W.  Stone  the  sum  of  six  hun- 
dred ($600)  dollars  on  the  15th  day  of  August,  A.  D.  1897,  with- 
out grace,  payable  at  the  Northern  Trust  Co.,  Chicago,  with 
interest  at  the  rate  of  seven  per  cent  per  annum  after  ma- 
turity, this  coupon  note  being  for  the  interest  due  that  day 
upon  one  note.  No.  1,  of  this  date,  for  the  payment  to  the  order 
of  said  George  W.  Stone,  for  the  sum  of  $20,000,  due  August  15, 
1897,  after  the  date  thereof.  ^^^^^^  ^^^^^^  Abbott." 

(No.  10.) 

As  the  interest  notes  matured  they  were  left  with  the 
Northern  Trust  Company  by  appellee  Stone  for  collec- 
tion. The  first  four  and  No.  6  were  there  paid  by  appel- 
lant and  passed  into  her  possession.  Nos.  5  and  7  also 
were  left  there  for  collection  by  appellee  Stone.  On  No.  5 
appellant  made  three  payments,  aggregating  $570.  On 
Na  7  she  paid  $300.  The  balance  due  on  each  of  said 
interest  notes  Nos.  5  and  7  has  not  been  paid.     Appel- 
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lant  also  neglected  to  pay  the  1895  taxes  levied  on  the 
property  conveyed,  amounting:  to  ?239.57,  and  Stone  paid 
them  to  protect  his  interests.  On  account  of  this  default 
the  suit  to  foreclose  the  trust  deed  was  commenced.  Ap- 
pellant filed  an  answer  to  complainants'  bill.  The  other 
defendants  made  no  appearance. 

The  case  was  referred  to  William  Fenimore  Cooper, 
a  master  in  chancery,  to  take  proofs  and  report  his  find- 
ings. The  master's  report,  filed  November  24, 1896,  found 
that  on  said  date  the  appellant  was  indebted  to  the  appel- 
lee Stone  in  the  sum  of  822,074.50,  comprising  principal, 
§20,000;  interest,  §1295.55;  moneys  paid  out  for  taxes, 
$239.57;  solicitor's  fees,  §539.38.  On  December  14,  1896, 
the  master's  report  was  confirmed  by  the  court,  and  a 
decree  for  the  sale  of  the  land  conveyed  by  said  trust 
deed  was  entered.  From  that  decree  Mrs.  Abbott,  the  de- 
fendant, prayed  an  appeal  to  the  Appellate  Court  for  the 
First  District,  which  affirmed  the  decree  of  the  circuit 
court.  From  the  judgment  of  the  Appellate  Court  appel- 
lant has  appealed  to  this  court. 

Edward  Roby,  for  appellant. 

Richard  B.  Twiss,  for  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court: 

First — App)ellant  insists  that  usury  is  established  b3'' 
the  notes  alone.  The  argument  of  counsel  for  appellant 
falsely  assumes  that  the  interest  notes  represent  a  sepa- 
rate and  distinct  indebtedness  from  the  six  per  cent  in^ 
terest  named  in  the  principal  note.  The  lang'uage  in  the 
notes  is  not  susceptible  of  such  meaning.  The  practice 
of  g:ivin^  mortgag-es  and  trust  deeds,  with  coupon  or 
interest  notes  representing-  the  interest  provided  for  in 
the  principal  note,  is  much  in  use.  Jones  on  Mortgages, 
(5th  ed.  sec.  653,)  under  the  title  of  "Usury,"  says:  "It  is 
the  general  practice  for  corporations,  in  making  mort- 
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gages  upon  their  property,  to  attach  to  the  mortg^age 
bonds  coupons  representing  the  interest,  payable  at  the 
several  times  when  the  interest  falls  due;  and  this  prac- 
tice has  been  adopted  in  several  States  quite  extensively 
by  individuals  in  making  ordinary  mortgages  or  trust 
jdeeds  upon  their  private  property.  Such  coupons  for  the 
payment  of  definite  sums  at  specified  times  are,  in  effect, 
promissory  notes,  and  are  held  to  draw  interest  after  ma- 
turity. Such  interest  is  computed  at  the  legal  rate,  when 
the  rate,  as  is  usual,  is  not  expressed  in  the  coupon  itself. 
The  rate  of  interest  provided  in  the  bond  does  not  con- 
trol." The  case  of  Harper  v.  Ely,  70  111.  581,  involved  the 
question  as  to  interest  evidenced  by  coupons  secured 
by  a  trust  deed.  This  court  said  (p.  58G):  "The  coupons 
provide  for  the  payment  of  a  definite  sum  of  money  at 
a  specified  time.  They  are  in  writing,  and  in  effect  are 
promissory  notes,  and  we  are  aware  of  no  reason  why 
interest  should  not  be  computed  upon  them  after  they 
became  due."  Again,  in  Benneson  v.  Savage,  130  111.*  352,  it 
was  said  (p.  364):  "But  the  executing  of  a  coupon  is  the 
executing  of  an  instrument  which,  ex  vi  termini,  bears 
interest  after  maturity,  if  no  rate  is  expressed,  six  per 
cent;  and  at  the  date  of  executing  these,  coupons,  any 
rate,  not  exceeding  ten  per  cent,  might  be  fixed  by  agree- 
ment of  parties," — citing  Harper  v.  Ely,  supra,  and  Hum- 
phreys  v.  Morton,  100  id.  592.  "And  so,  under  a  familiar 
rule  applicable  to  such  cases,  authority  to  execute  cou- 
pons necessarily  implies  authority  to  fix  the  rate  of  in- 
terest they  shall  bear  after  maturity,  at  any  sum  not 
prohibited  by  law;  and  it  is  held  a  coupon  is  a  part  of  the 
debt  covered  by  the  mortgage  which  secures  its  bond. — 
Daniell  on  Neg.  Inst.  sec.  1491a;  Gilbert  v.  W,  a  F.  M,  R,  B, 
Co,  33  Gratt.  599." 

Counsel  for  appellant,  in  his  argument,  attempts  to 
eliminate  from  the  principal  note  these  two  clauses,  as 
follows:  "The  several  installments  of  interest  aforesaid 
for  said  period,  five  (5)  years,  are  further  evidenced  by  ten 
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(10)  interest  notes  or  coupons  of  even  date  herewith.  The 
payment  of  this  note  is  secured  by  trust  deed  of  even  date 
herewith  on  real  estate  in  city  of  Chicago,  Cook  county, 
Illinois."  He  ignores  the  fact  that  the  principal  note  for 
?20,000,  and  the  ten  interest  notes  or  coupons  for  ^00 
eaph,  belong  to  one  and  the  same  series;  that  the  princi- 
pal note,  on  its  face,  refers  to  each  interest  note  and  the 
interest  notes  to  the  principal  note,  and  are  thus  con- 
nected together.  The  principal  note  is  numbered  "No.  1," 
and  on  the  face  of  each  of  the  interest  notes  is  the  fol- 
lowing: "This  coupon  note  being  for  the  interest  due  that 
day  upon  one  note.  No.  1,  of  this  date,  for  the  payment  to 
the  order  of  said  George  W.  Stone,  for  the  sum  of  $20,000, 
due  August  15,  1897,  after  the  date  thereof."  This  shows 
that  the  ten  interest  notes  represent  and  evidence  the 
same  indebtedness  contemplated  by  the  clause  "six  per 
cent  per  annum,"  in  the  principal  $20,000  note.  When 
appellant  paid  the  interest  on  the  principal  note,  as  she 
did  on  the  first,  fourth  and  sixth  installments,  she  called 
for  and  received  the  $600  interest  notes  representing  the 
interest  then  due  on  the  principal. 

Neither  do  Ve  find,  on  examination,  that  the  trust 
deed  is  capable  of  being  construed  as  usurious,  as  con- 
tended by  appellant.  It  provides,  in  case  of  default  in 
the  payment  of  the  promissory  note,  or  any  part  there- 
of, according  to  the  tenor  and  effect  thereof,  or  non- 
payment of  taxes,  that  foreclosure  proceedings  may  be 
brought  and  a  decree  obtained  and  the  property  sold,  and 
out  of  the  proceeds  the  costs  of  "Suit,  and  two  and  a  half 
per  cent  on  the  amount  of  the  principal,  interest  and 
costs,  for  attorneys  and  solicitors  fees,  etc.,  might  be  al- 
lowed. We  are  satisfied  there  is  nothing  to  constitute 
usury  in  the  form  of  the  principal  note  and  coupons,  as 
contended  by  counsel  for  appellant. 

Second — The  appellant's  contention  that  $400  was 
retained  by  appellee  Stone  is  not  tenable.  The  receipt 
of  appellant  showed  that  the  $400  was  paid  William  L. 
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Pierce  &  Co.  as  commissions  for  procuring  the  loan  for 
appellant.  Stone,  the  lender,  cannot,  for  that  reason, 
be  charg'ed  with  usury.  Usury  beings  alleged  by  appel- 
lant, the  burden  was  on  her  to  prove  it,  and  it  was  her 
duty  to  establish  it  by  a  preponderance  of  the  evidence. 
This  she  failed  to  do.  Telford  v.  Oarrels,  132  111.  550,  and 
cases  cited. 

Tliird — Appellant  objects  to  the  payment  by  appellee 
Stone  of  $239.57  for  taxes.  Appellant  neglected  to  pay 
the  taxes,  as  provided  in  the  trust  deed,  and  the  amount 
was  properly  allowed  under  the  evidence. 

Fourth — It  is  insisted  that  the  solicitor's  fee  was  im- 
properly allowed.  The  trust  deed,  among  other  things, 
expressly  provided  for  the  payment  of  two  and  one-half 
per  cent  on  the  amount  of  principal,  interest  and  costs, 
for  attorneys'  and  solicitors'  fees,  in  case  of  default  in 
the  payment  of  the  promissory  notes,  or  any  part  thereof, 
according  to  the  tenor  and  effect  thereof,  and  the  obtain- 
ing of  a  decree  of  sale,  to  be  paid  out  of  the  proceeds  of 
any  such  sale.  In  Heffron  v.  Gage,  149  111.  182,  the  mort- 
gage provided  for  the  payment  of  $1000  for  attorneys' 
and  solicitors'  fees  in  case  of  default  and  obtaining  a 
decree  of  sale.  This  court  said  (p.  191):  "Whatever  may 
be  the  rule  elsewhere,  it  is  well  settled  in  this  State  that 
when  a  mortgage  provides  for  the  allowance  of  a  solic- 
itor's fee  in  foreclosure  of  a  mortgage,  to  be  paid  out  of 
the  proceeds  arising  from  a  sale  of  the  mortgaged  prop- 
erty, it  is  not  error  for  the  court  to  decree  the  payment 
of  a  solicitor's  fee,  as  was  done  in  this  case."  {Telford  v. 
Garrels,  stcpra;  Cheltenham  Improvement  Co,  v.  Whitehead,  128 
111.  279;  Mclntire  v.  Yates,  104  id.  491.)  The  amount  allowed 
for  solicitor's  fee  was  the  amount  agreed  upon  in  the  trust 
deed,  and  it  does  not  appear  to  be  unreasonable. 

Fifth — Objection  is  urged  by  counsel  for  appellant  to 
the  order  referring  the  cause  to  the  master  in  chancery, 
and  the  report  of  the  master  with  his  conclusions.  A 
careful  inspection  of  the  same   convinces  us  that  the 
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objections  urged  are  technical  and  without  substantial 
merit.  It  shows  the  complainants  and  defendant,  and 
their  solicitors,  were  present  before  the  master,  and  that 
the  testimony  of  the  parties  and  their  witnesses  was 
taken  on  the  matters  in  issue,  and  the  report  of  the 
master,  with  his  jconclusions  and  recommendations,  was 
made  to  the  court.  ^  Objections  were  filed  by  counsel  for 
appellant,  and,  being  overruled,  were  re-filed  as  excep- 
tions, but  we  do  not  find  that  appellant  asked  for  a 
further  reference  to  the  master. 

Finding  no  substantial  error  in  the  record  the  judg- 
ment of  the  Appellate  Court  is  affirmed. 

Judgment  afflrmed. 
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relief  sought  by  injunction 407 
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judgment  confirming  assessment  roll  made  by  two  commis- 
sioners is  erroneous  if  it  does  not  appear  third  was  pres- 
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defendant  introducing  evidence  after  denial  of  his  motion 
to  exclude  plaintiff's  evidence  waives  his  right  to  assign 
such  denial  as  error 313 

motion  for  new  trial  in  case  tried  without  a  jury  does  not 
operate  as  an  exception  to  judgment 335 

an  alleged  error  in  admitting  deposition  not  considered  on 
appeal,  where  record  fails  to  show  court's  ruling  or  any        , 
motion  to  suppress 335 

court  will  set  aside  conviction  apparently  the  result  of  pas- 
sion or  prejudice  on  part  of  jury 367 

where  the  evidence  is  close  or  doubtful  the  jury  miist  be 
accurately  instructed  as  to  the  law 367 

findings  of  chancellor  on  conflicting  oral  testimony  not  dis- 
turbed, unless  clearly  against  weight  of  the  evidence.-. .  377 

Appellate  Court  may  reverse  foreclosure  decree  as  to  one 
lot  and  affirm  as  to  others  where  bill  shows  such  lot  has 
been  released 386 

parties  may  appeal  from  a  foreclosure  decree  where  bill 
avers  an  appealable  interest 386 

the  law  will  not  take  notice  of  small  matters ....  435 

Appellate  Court's  finding  of  facts  is  conclusive 511 

eflPect  of  Appellate  Court's  finding  facts  in  alternative  in 
suit  on  accident  insurance  policy 511 

amount  involved  on  appeal  from  order  distributing  proceeds 
of  execution  sale  is  amount  of  fund  disposed  of  by  order..  515 

facts  recited  in  the  decree  are  presumed  proven,  in  the 
absence  of  a  certificate  of  evidence 635 

Courtis  action  in  apportioning  costs  on  partnership  account- 
ing not  reviewed,  in  absence  of  abuse  of  discretion 575 

when  permitting  jury  to  take  written  dying  declaration  on 
retirement  is  error 582 

instructions  in  a  criminal  case  which  take  from  jury  a  con- 
troverted material  question  are  erroneous 583 

objection  by  counsel  to  questions  by  court  to  witness  must 
specify  grounds  thereof,  to  save  court's  action  for  review.  583 

trial  court's  action  on  order  of  admitting  evidence  not  re- 
viewed, in  the  absence  of  abuse  of  discretion 610 

APPEARANCE. 

parol  proof  of  publication  of  notice  is  admissible  though 
objector  appears  specially,  questioning  jurisdiction  for 
want  of  proper  publication 170 

attachment  defendant  may  appear  specially  to  question 
jurisdiction  over  garnishee,  and  such  appearance  is  not 
a  denial  of  jurisdiction  of  subject  matter 192 
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APPORTIONMENT,  page. 

the  power  of  the  legislature  to  apportion  the  State  into 
Senatorial  districts  is  derived  from  section  6  of  article  4 
of  the  constitution 486 

the  maxim,  "expressio  unius  est  exclugio  aUerivs,^  applies  to 
section  6  of  article  4  of  the  constitution 487 

legislature  may  apportion  the  State  into  Senatorial  dis- 
tricts but  once  after  each  Federal  census 487 

Senatorial  Apportionment  act  of  1898  is  unconstitutional..  487 

ASSAULT.— See  CRIMINAL  LAW. 

ASSIGNMENT.— See  VOLUNTARY  ASSIGNMENTS. 

stockholder's  assignment  of  stock  does  not  affect  his  liabil- 
ity for  corporate  debts  to  extent  of  amount  unpaid 149 

a  purchaser  of  stock  without  notice  that  it  is  not  f ullj-  paid 
is  not  liable  to  corporate  creditors  for  amount  unpaid. . .  149 

assignee  of  stock  having  notice  that  it  is  not  fully  paid  is 
jointly  liable  with  the  assignor  to  corporate  creditors 
for  amount  unpaid  thereon 1-19 

creditor's  knowledge  that  stock  is  not  fully  paid  does  not 
affect  his  right  to  enforce  liability  against  stockholders 
for  the  amount  unpaid 149 

when  contract  between  vendor  and  vendee  does  not  consti- 
tute an  equitable  assignment  of  the  purchase  money  to 
vendor's  creditors 563 

ASSUMPSIT. 

privity  of  contract  is  not  essential  to  a  right  to  bring  as- 
sumpsit, as  the  law  implies  a  promise  to  pay 625 

principal  may  bring  assumpsit  against  bank  for  proceeds 
of  draft  credited  to  agent  by  mistake 625 

ATTACHMENT. 

attachment  defendant  may  appear  specially  to  question 
jurisdiction  over  garnishee,  and  such  appearance  is  not 
a  denial  of  jurisdiction  of  subject  matter 192 

second  attachment  in  aid,  issued  after  return  of  first  unex- 
ecuted, is  an  alias  writ,  though  it  does  not  contain  words 
"as  we  have  formerly  commanded^you".  .* 192 

statute  does  not  authorize  alias  writ  of  attachment  in  aid.  192 

court  has  no  jurisdiction  to  render  judgment  against  gar- 
nishee brought  in  by  alias  writ  of  attachment  in  aid 192 

right  of  creditor  whose  diligence  secured  property,  to  pri- 
ority of  payment 515 

effect  of  proviso  to  section  37  of  Attachment  act  upon  right 
of  other  creditors  to  pro  rate  with  most  diligent  one. . . .  515 

an  attachment  plaintiff  has  the  same  rights  against  the 
defendant's  debtors  as  has  the  defendant  himself 564 
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ATTA  CHMENT.— Confinued.  PAGE. 

when  distribution  of  proceeds  of  sale  must  be  under  section 
51  of  act  OD  judgment  and  decrees,  and  not  under  Attach- 
ment act 515 

agreement  by  vendee  to  pay  purchase  money  to  certain  of 
vendor's  creditors  will  not  hold  against  attachment  prior 
to  such  creditor's  assent 564 

ATTORNEYS  AT  LAW.— See  SOLICITORS'  PEES. 

relation  of  attorney  and  client  does  not  necessarily  termi- 
nate on  obtaining  decree 117 

a  client  seeking  to  set  aside  deed  to  attorney,  made  during 
existence  of  fiduciary  relation,  not  obliged  to  show  fraud.  117 

BALLOTS.— See  ELECTIONS. 

ballot  must  be  prepared  by  voter  uninfluenced  by  being  fur- 
nished with  tickets  or  pasters  by  outsiders 426 

voter  may  write  name  of  candidate  of  his  choice  on  ballot, 
but  cannot  insert  such  name  by  use  of  pasters 427 

BANKS. 

principal  may  bring  assumpsit  against  bank  for  proceeds 

of  draft  credited  to  agent  by  mistake 626 

effect  of  unauthorized  direction  by  drawer  as  to  crediting 

proceeds  of  draft,  upon  bank's  right  to  retain  money 625 

BIGAMY. 

in  prosecutions  for  bigamy  both  marriages  must  be  proved, 
though  not  necessarily  by  the  register  or  certificate 466 

mere  proof  of  cohabitation  and  reputation  not  sufficient  to 
establish  marriage,  in  absence  of  any  admission  of  mar- 
riage by  defendant 466 

alleged  second  wife  is  not  a  competent  witness  if  fact  of 
first  marriage  is  controverted 466 

if  first  marriage  is  not  denied,  alleged  second  wife  may  tes- 
tify as  to  second  marriage 467 

BILLS  AND  NOTES. 

when  secured  note  drawn  to  bind  president  and  secretary 
of  corporation  personally,  will  not  be  reformed  in  equity, 
so  as  to  bind  corporation  only 98 

BILLS  OF  EXCEPTION. 

what  occurs  In  the  presence  of  the  judge  must  be  shown  by 

bin  of  exceptions,  and  not  by  ex  parte  affidavits  103 

judgment  will  be  presumed  to  have  been  justified  by  proof, 

in  absence  of  bill  of  exceptions 109 

newly  elected  judge  should  sign  bill  of  exceptions  in  case 

tried  by  his  predecessor,  who  fails  to  do  so 251 
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BILLS  OP  EXCEPTION.— ama>iit«d.  PAGE. 

a  bill  of  particulars  is  not  part  of  the  record  proper  and 
must  be  saved  by  bill  of  exceptions  if  error  is  assigfned 
on  admission  of  evidence  thereunder 247 

"  effect  as  to  weighing  evidence  on  appeal,  where  bill  of  ex- 
ceptions is  signed  by  judge  who  did  not  preside  at  trial. .  251 

a  finding  of  jurisdictional  facts  in  confirmation  judgment 
raises  presumption,  in  absence  of  bill  of  exceptions,  that 
commissioners  gave  proper  notice 298 

a  confirmation  judgment,  erroneous  on  the  face  of  the  rec- 
ord, is  not  cured  by  absence  of  bill  of  exceptions 298 

BILLS  OF  PARTICULARS. 

purpose  of  a  bill  of  particulars  is  to  apprise  defendant  of 
nature  of  claim,  and  plaintiff  is  restricted  to  proof  of 
items  and  prices  as  therein  set  forth 247 

a  bill  of  particulars  is  not  part  of  the  record  proper,  and 
must  be  saved  by  bill  of  exceptions,  if  error  is  assiijned 
on  admission  of  evidence  thereunder 247 

BONDS. 

sureties  on  appeal  bond  are  estopped  to  deny  recitals  of 
bond  set  out  in  fuBc  verba  in  declaration  counting  thereon.  125 

declaration  on  appeal  bond  need  not  aver  that  the  judg- 
ment of  affirmance  is  in  force 125 

sureties  on  appeal  bond  not  released  by  fact  judgment  is 
affirmed  in  part  and  a  i^emittitur  entered  for  balance 125 

in  action  on  an  appeal  bond  the  plaintiff  is  not  required  to 
prove  amount  of  appellant's  costs  which  were  awarded 
him  by  appellate  tribunal 1 125 

in  suit  on  appeal  bond,  interest  is  recoverable  on  so  much 
of  judgment  as  was  affirmed 126 

BOULEVARDS.— See  STREETS  AND  ALLEYS 

BROKER. 

a  stock  broker  is  one  who,  for  commission,  attends  to  the 
sale  and  purchase  of  stocks,  shares  and  securities  in  be- 
half and  on  account  of  clients 204 

stock  brokers  may  have  possession  of  securities,  and  settle* 
payments  therefor,  without  the  name  of  the  principal 
appearing  in  the  transaction 204 

members  of  the  Chicago  Stock  Exchange  are  "brokers," 
within  meaning  of  city  ordinance  requiring  brokers  to 
take  out  licenses 204 

the  words  "goods, -wares  and  merchandise,"  used  in  an  ordi- 
nance attempting  to  define  "broker,"  include  shares  of 
stock  and  other  securities 204 
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BROKER.— Con«mu€d.  PAQE. 

legislature  may  authorize  city  to  impose  license  fee  on 
brokers  within  its  territory 204 

city  may  license  occupation  of  broker  either  for  revenue 
or  regulation,  but  the  ordinance  must  be  uniform  as  to 
the  class  on  which  it  operates 205 

BUILDING  CONTRACTS.—See  CONTRACTS. 

BURDEN  OP  PROOF. 

one  seeking  to  have  an  executed  ante-nuptial  contract  up- 
held need  not  show  wLfe^s  "full  knowledge,"  as  burden  is 
on  her  to  show  contrary 77 

one  claiming  deed  to  be  a  mortgage  has  burden  of  proof. . .  227 

defendant  has  burden  of  establishing  relation  of  fellow- 
servants,  though  declaration  avers  its  non-existence 601 

one  alleging  usury  has  the  burden  of  proof 634 

CAPITAL  STOCK.— See  CORPORATIONS. 

CARRIERS.— See  RAILROADS. 

persons  operating  passenger  elevators  in  buildings  are  car- 
riers, and  must  use  extraordinary  care  to  prevent  injury.  222 

one  operating  a  passenger  elevator  is  liable  for  injuries  to 
passengers  occasioned  by  its  negligent  construction  or 
management 222 

the  falling  of  a  passenger  elevator  is  evidence  tending  to 
prove  negligence 222 

CATTLE-GUARDS.— See  RAILROADS. 

CERTIFICATE  OF  EVIDENCE. 

decree  containing  a  sufficient  finding  of  facts  will  be  sus- 
tained on  appeal,  in  absence  of  a  certificate  of  evidence.  109 

facts  recited  in  decree  are  presumed  proven,  in  the  absence 
of  a  certificate  of  evidence 535 

CESTUIS  QUE  TRUSTENT.— See  TRUSTS. 

CHANCERY.— See  EQUITY. 

CHANCERY  PRACTICE.— See  PRACTICE. 

CHATTEL  MORTGAGES.— See  MORTGAGES. 

CITIES.— See  MUNICIPAL  CORPORATIONS. 

COLLATERAL  ATTACK. 

judgment  confirming  assessment  roll  made  by  two  commis- 
sioners is  erroneous  if  it  does  not  appear  the  third  was 
present,  but  is  not  open  to  collateral  attack 298 
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COLLATERAL  ATTACK. —Continued.                                       page. 
order  allowing  amendment  of  affidavit  of  mailing  notices 
is  not  subject  to  collateral  attack,  in  absence  of  fraud  or 
want  of  jurisdiction 3&4 

COLOR  OF  TITLE. 

master's  deed  under  decree  of  specific  performance  of  oral 

contract  to  convey  land  constitutes  color  of  title 361 

party  will  be  presumed  to  have  acquired  color  of  title  in 

good  faith 361 

a  master's  deed  may  constitute  valid  color  of  title  though 

based  on  a  void  decree 361 

what  evidence  not  sufficient  to  show  bad  faith  in  procuring 

color  of  title 361 

COMMERCIAL  PAPER.— See  BILLS  AND  NOTES. 
CONDEMNATION.— See  EMINENT  DOMAIN. 

CONSTITUTIONAL  LAW. 

a  liberal  construction  will  be  adopted  in  determining 
whether  a  provision  of  a  statute  is  embraced  within  the 
title  of  the  act 76 

section  10  of  act  on  descent,  providing  that  testator's  mar- 
riage revokes  prior  will,  is  constitutional,  being  germane 
to  the  title  of  the  act 77 

section  1  of  article  9  of  the  constitution  authorizes  legisla- 
ture to  tax  occupation  of  brokers,  and  may  delegate  that 
power  to  cities  for  exercise  within  their  territory 204 

a  city  may  license  occupation  of'broker  either  for  revenue 
or  regulation,  but  ordinance  must  be  uniform  as  to  class 
on  which  it  operates 205 

section  4  of  article  4.  of  Township  Organization  act  is  con- 
stitutional   376 

in  construing  a  statute  the  presumption  is  in  favor  of  its 
constitutionality 486 

whether  a  law  is  just  or  unjust  in  its  operation  does  not  con- 
trol the  question  of  its  constitutionality 486 

rules  used  in  construing  statutes  are  used  in  construing 
constitutions 486 

the  absence  of  negative  words  from  a  provision  of  the  con- 
stitution granting  a  power  is  not  conclusive  that  no  limi- 
tation was  intended 486 

a  limitation  on  the  exercise  of  legislative  power  may  be 
implied  from  words  of  regulation 486 

a  special  constitutional  provision  relating  to  a  particular 
subject  controls  a  general  provision. 486 
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CONSTITUTIONAL  LAW.— Cowhnued.  PAGE. 

the  power  of  the  legislature  to  apportion  the  State  into 
Senatorial  districts  is  derived  from  section  6  of  article  4 
of  the  constitution 486 

the  maxim  "expressio  unvua  est  exclusio  alterius'*  applies  to  sec- 
tion 6  of  article  4  of  the  constitution 487 

lejirislature  may  apportion  State  into  Senatorial  districts 
but  once  after  each  Federal  census 487 

Senatorial  Apportionment  act  of  1898  is  unconstitutional..  487 

CONSTRUCTION. 

will  construed  as  creating  a  life  estate  only 18 

of  section  112  of  Election  law,  as  to  right  to  contest  elec- 
tion of  town  officers  being  limited  to  "electors'*  of  town..    37 

of  section  80  of  Criminal  Code,  as  including  the  University 
of  Illinois  within  its  meaning 40 

of  an  ordinance  for  curbing  "on  either  side**  of  a  street,  as 
meaning  "on  both  sides" 66 

a  liberal  construction  will  be  adopted  in  determining 
whether  a  provision  of  a  statute  is  embraced  within  the 
title  of  the  act 76 

of  section  10  of  act  on  descent,  providing  that  testator's 
marriage  revokes  will,  as  to  its  constitutionality 77 

of  section  2  of  Chattel  Mortgage  act,  requiring  joint  exe- 
cution of  mortgage  on  household  goods,  as  to  its  purpose.    92 

where  a  treaty  admits  of  two  constructions  the  more  lib- 
eral is  preferred 256 

of  provision  of  treaty  of  WQrttemberg,  as  to  right  of  aliens 
to  hold  real  estate  over  the  two  years  allowed,  while  at- 
tempting to  dispose  of  same 255 

an  act  adopting  another  by  reference  adopts  it  as  it  then 
existed,  and  not  its  subsequent  additions  or  changes 279 

act  of  1877,  requiring  all  municipalities  to  levy  taxes  in 
same  manner,  construed  as  having  no  reference  to  rate 
of  taxation  279 

City  and  Village  act  construed,  as  to  two  per  cent  limita- 
tion on  municipal  taxes  not  applying  to  special  charters.  279 

of  act  requiring  railroads  to  erect  cattle-guards  and  fences 
as  not  being  intended  merely  to  protect  property,  but 
passengers  and  employees  as  well 379 

statutes  will  not  be  given  a  retrospective  operation  unless 
such  is  the  clear  intention  of  the  legislature 408 

of  will,  as  intending  appointment  of  successor  to  executrix.  449 

of  devise,  as  creating  a  vested  remainder 462 

the  absence  of  negative  words  from  a  provision  of  the  con- 
stitution granting  power  is  not  conclusive  that  no  limi- 
tation was  intended 486 
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CONSTRUCTION.— C(w<inu6d.  P^GE. 

limitation  on  exercise  of  legislative  power  may  be  implied 
from  words  of  regulation 486 

in  construing-  a  statute  the  presumption  is  in  favor  of  its 
constitutionality .• 486 

whether  a  law  is  just  or  unjust  in  its  operation  does  not 
control  question  of  constitutionality 486 

rules  used  in  construing  statutes  are  used  in  construing 
constitutions 486 

section  6  of  article  4  of  constitution  construed,  as  to  power 
of  legislature  to  make  a  Senatorial  apportionment 486 

Senatorial  Apportionment  act  of  1898  is  unconstitutional..  486 

in  construing  a  deed  oral  evidence  is  competent  to  show 
surroundings  of  parties,  but  not  to  contradict  or  vary  the 
language  used 521 

rule  that  word  "heirs"  may  mean  "children,"  if  such  inten- 
tion appears,  applies  to  deeds  as  well  as  wills 521 

deed  construed  as  creating  life  estate  with  remainder,  and 
not  an  estate  in  co-tenancy 521 

CONTRACTS. 

where  services  are  rendered  under  a  special  contract,  evi- 
dence of  their  reasonable  worth  is  not  admissible 62 

evidence  of  reasonable  value  of  services  admissible  if  evi- 
dence of  special  contract  is  so  irreconcilable  as  to  war- 
rant belief  that  minds  of  parties  had  not  met 62 

one  seeking  to  have  an  executed  ante-nuptial  contract  up- 
held need  not  show  wife's  "full  knowledge,"  as  burden  is 
on  her  to  prove  contrary 77 

one  engaged  in  constructing  a  building,  hiring  and  paying 
his  men  without  being  under  owner's  control,  is  an  inde- 
pendent contractor  though  paid  on  percentage  plan  —  177 

contracts  of  purchase  and  re-sale  are  sustained  when  made 
in  good  faith  and  not  tainted  with  usury 227 

written  statement  concerning  building  contract  upheld  as 
a  guaranty  of  payment  on  completion 247 

an  executed  parol  contract,  whereby  one  party  loans  money 
to  another  to  buy  land,  the  lender  taking  title  to  himself 
as  security,  creates  a  resulting  trust 273 

tender  before  suit  is  unnecessary  if  the  defendant  has  un- 
conditionally refused  to  perform 273 

a  contract  may  be  "sealed"  though  not  as  manv  seals  as 
signers,  as  court  will  presume  each  signer  adopted  one 
of  the  seals  used 302 

written  contract,  whether  sealed  or  not,  cannot  be  deliv- 
ered to  one  of  the  parties  in  esavw,  to  take  efifect  upon  a 
condition  not  appearing  in  instrument 302 
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CONTRACTS.— Cow(i«M€d.  PAGE. 

parol  evidence  not  admissible  to  show  that  written  con- 
tract delivered  to  one  of  parties  was  delivered  in  escrow, .  302 

sealed  contracts  cannot  be  changed  by  proof  of  subsequent 
parol  understanding  or  agreement 302 

a  broken  condition  precedent  is  operative  though  void 439 

a  contract  may  be  mutual  though  not  signed  by  both  par- 
ties, if  the  party  not  signing  accepts  its  terms  and  acts 
thereon  as  a  valid  agreement 549 

to  warrant  a  decree  of  specific  performance,  contract  must 
be  such  that  equity  can  enforce  its  decree  when  made. . .  549 

a  contract  by  a  stockholder  to  dispose  of  corporate  prop- 
erty cannot  be  specifically  enforced 549 

equity  will  not  retain  bill  to  assess  damages  for  breach  of 
contract  if  complainant  knew  when  bill  was  filed  that 
defendant  had  parted  with  title 549 

locating  railroad  where  owner  of  land  desires  it  is  sufficient 
consideration  for  promise  to  convey  right  of  way 559 

equity  will  enforce  oral  contract  to  convey  land,  based  on 
sufficient  consideration,  when  performed  by  promisee... .  559 

when  oral  contract  to  convey  right  of  way  in  consideration 
of  locating  line  will  be  specifically  enforced 559 

a  completed  contract  for  benefit  of  third  party  is  binding 
•  when  for  sufficient  consideration 563 

a  mere  agreement  between  two  parties  for  benefit  of  third 
is  not  a  completed  contract  before  acceptance  or  assent 
by  the  third  party 663 

when  contract  between  vendor  and  vendee  does  not  consti- 
tute an  equitable  assignment  of  purchase  money  to  the 
vendor's  creditors 563 

agreement  by  vendee  to  pay  purchase  money  to  certain  of 
vendor's  creditors  will  not  hold  against  attachment  prior 
to  such  creditors*  assent 563 

the  consent  of  all  parties  to  original  contract  is  necessary 
to  a  novation 663 

CONVEYANCES.— See  MORTGAGES;  DEEDS. 

client  seeking  to  set  aside  deed  to  attorney,  made  during 

existence  of  fiduciary  relation,  not  obliged  to  show  fraud.  117 
one  claiming  deed  to  be  a  mortgage  has  burden  of  proof. . .  227* 
while  a  deed  may  be  shown  to  have  been  intended  as  a  mort- 
gage, the  law  presumes,  until  contrary  is  shown,  that  it 

is  what  it  purports  to  be 227 

obligation  to  be  secured  is  essential  to  a  mortgage 227 

when  title  will  not  be  deemed  to  be  in  nature  of  mortgage.  227 
grantee's  personal  liability  for  assumed  mortgage  not  re- 
leased by  his  voluntary  re-conveyance  to  original  grantor, 
in  absence  of  any  agreement  to  that  effect 287 
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contracts  of  purchase  and  re-Bale  are  sustained  when  made 
in  g-ood  faith  and  not  tainted  with  usury 227 

a  grantee  who  assumes  and  agfrees  to  pay  a  mortgagee  be- 
comes personally  liable  for  the  debt 287 

one  secondarily  liable  for  a  mortgage  debt  is  not  a  volun- 
teer in  paying  interest  thereon 288 

where  an  estate  is  primarily  liable  for  mortgage  debt,  party 
secondarily  liable  may,  by  petition  in  probate  court,  re- 
quire executor  to  pay  the  same -. 288 

easement  not  apparent,  and  of  which  the  grantor  has  no 
knowledge,  does  not  pass  by  implication  with  his  deed  to 
the  property 329 

release  of  land  by  mortgagee  does  not  cover  easements  cre- 
ated by  mortgagor  without  mortgagee's  consent 329 

possession  under  an  executor3'  contract  of  purchase  is  not 
adverse  to  the  vendor ' 343 

vendee  in  possession  under  an  executory  contract  cannot 
dispute  vendor's  title  before  surrendering  possession  un- 
der the  contract 340 

a  resulting  trust  must  arise  at  time  of  conveyance,  as  it 
cannot  be  created  by  funds  subsequently  furnished 578 

CORPORATIONS.— See  MUNICIPAL  CORPORATIONS. 

University  of  Illinois  is  a  public  corporation,  and  is  within 
class  specified  in  section  80  of  Criminal  Code,  concerning 
embezzlement  of  public  funds 40 

an  indictment  against  the  treasurer  of  the  University  of 
Illinois  for  embezzling  its  funds  is  properly  framed  on  sec- 
tion 80  of  Criminal  Code 40 

designating  a  public  corporation  as  a  municipal  corpora- 
tion, in  an  indictment  against  its  treasurer  for  embezzle- 
ment, is  not  substantial  error 40 

when  secured  note,  drawn  to  bind  president  and  secretary 
personally,  will  not  be  reformed  in  equity  so  as  to  bind 
corporation  only 98 

an  agreement  by  which  a  corporation  issues  its  stock  in 
payment  for  property  must  constitute  a  valid  contract. .  149 

how  far  shares  of  stocic  issued  by  corporation  in  payment 
for  property  will  be  deemed  paid  up 149 

stockholders'  assignment  of  stock  does  not  affect  his  liabil- 
ity for  debts  of  corporation  to  extent  of  amount  unpaid.  149 

a  purchaser  of  stock  with  notice  that  it  is  not  fully  paid  is 
jointly  liable  with  seller  to  corporate  creditors  for  the 
amount  unpaid  thereon 149 

creditor's  knowledge  that  stock  is  not  fully  paid  does  not 
affect  his  right  to  enforce  liability  against  stockholders 
for  amount  unpaid 149 
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purchaser  of  stock  without  notice  that  it  Is  not  fully  paid  is 

not  liable  to  creditprs  of  corporation  for  amount  unpaid.  149 
a  stockholder  cannot  sell  or  encumber  corporate  property 

without  consent  of  corporation 549 

contract  by  a  stockholder  to  dispose  of  corporate  property 

cannot  be  specifically  enforced 549 

COSTS. 

chancellor's  discretion  in  apportioning  costs,  in  proper 
cases,  not  disturbed  on  appeal,  in  the  absence  of  abuse. .  273 

court  may  apportion  costs  on  partnership  accounting 575 

court's  action  in  apportioning  costs  on  partnership  ac- 
counting not  reviewed,  in  absence  of  abuse  of  discretion.  575 

COUNTIES. 

it  is  the  duty  of  the  county  board  to  review  assessments 
upon  owner's  complaint  of  over- valuation  by  the  assessor,    86 
•  mandamus  lies  to  compel  county  board  to  review  assessment 

for  alleged  over-valuation  by  assessor 86 

tax  cannot  be  enjoined,  in  absence  of  fraud,  because  county 
board  refused  to  review  assessment 80 

COURTS.— See  APPEALS  AND  ERRORS;  JURISDICTION. 

newly  elected  judge  should  sign  bill  of  exceptions  in  case 
tried  by  his  predecessor,  who  fails  to  do  so 251 

effect,  as  to  weighing  evidence  on  appeal,  where  bill  of  ex- 
ceptions is  signed  by  judge  who  did  not  preside  at  trial. .  251 

in  suit  at  law  the  Appellate  Court's  judgment  must  be  af- 
firmed, where  record  presents  no  question  of  law 123 

whether  the  evidence  in  a  suit  at  law  authorized  judgment 
is  a  question  settled  in  Appellate  Court 123 

under  Supreme  Court  rule  15,  points  not  contained  in  brief 
in  chief  cannot  be  afterwards  raised 187 

it  is  the  province  of  the  judiciary  to  construe  treaties  in 
cases  arising  between  individuals 255 

whether,  under  treaty  of  Wtlrttemberg,  an  alien  may  be 
allowed  a  reasonable  time  to  dispose  of  real  estate  after 
two  years,  is  for  the  court 255 

where  an  estate  is  primarily  liable  for  a  mortgage  debt, 
party  secondarily  liable  may,  by  petition  in  the  probate 
court,  require  executor  to  pay  same 288 

court  may  permit  assessment  roll  made  by  two  commis- 
sioners to  be  amended  to  show  the  facts,  or  may  appoint 
new  commissioners  if  others  cannot  agree 298 

court  cannot  supply  testator's  omission  to  dispose  of  prop- 
erty, if  an  intention  to  dispose  of  same  cannot  be  gath- 
ered from  the  will 323 
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University  of  Illinois  is  a  public  corporation,  and  is  within 
the  class  specified  in  section  80  of  Criminal  Code,  con- 
cerning-embezzlement  of  public  funds 40 

indictment  against  treasurer  of  University  of  Illinois  for 
embezzling-  its  funds  is  properly  framed  on  section  80  of 
Criminal  Code 40 

designating  a  public  corporation  as  a  "municipal  corpora- 
tion," in  indictment  of  its  treasurer  for  embezzlement, 
and  in  instructions,  is  not  substantial  error 40 

under  section  80  of  Criminal  Code,  if  acts  done  are  fraudu- 
lent they  are  done  with  criminal  intent 40 

when  exclusion  of  evidence,  offered  to  show  that  a  party 
accused  of  embezzlement  had  no  criminal  intent,  is  not 
prejudicial 40 

on  trial  for  embezzlement,  evidence  of  accused's  specific  in- 
tent to  return  the  fund  misappropriated  is  not  material.    40 

an  instruction  in  embezzlement  trial  that  defendant's  good 
reputation  as  proven,  ignoring  the  other  evidence,  might 
alone  raise  reasonable  doubt  of  guilt,  is  erroneous 41 

evidence  as  to  proof  of  venue  reviewed,  and  held  to  have 
been  suflftcient 41 

assault  with  intent  to  commit  robbery  defined 173 

evidence  reviewed  and  held  to  be  insufficient  to  sustain  a 
conviction  for  assault  with  intent  to  commit  robbery  . . .  173 

on  trial  of  husband  and  wife  for  assault  with  intent  to  rob, 
evidence  tending  merely  to  show  that  wife  is  not  virtuous 
is  incompetent  and  immaterial 173 

the  testimony  of  an  accomplice  should  be  acted  upon  with 
great  caution 367 

court  will  set  aside  a  conviction  ajDparently  the  result  of 
passion  or  prejudice  on  part  of  jury 367 

where  the  evidence  is  close  or  doubtful  the  jury  must  be 
accurately  Instructed  as  to  the  law 367 

in  prosecution  for  bigamy  both  marriages  must  be  proved, 
though  not  necessarily  by  the  register  or  certificate. .   .  466 

mere  proof  of  cohabitation  and  reputation  not  sufficient 
proof  of  marriage  in  bigamy  case,  in  absence  of^any  ad- 
mission by  defendant 466 

alleged  second  wife  cannot  testify  in  prosecution  for  big- 
amy, if  fact  of  first  marriage  is  denied 466 

if  first  marriage  is  proved  and  not  controverted,  alleged 
second  wife  may  testify  as  to  second  marriage 467 

in  criminal  prosecutions  the  People  are  not  restricted  to 
proof  of  a  single  dying  declaration 582 

fact  that  dying  declaration  is  in  writing  does  not  preclude 
admission  of  oral  dying  declarations  made  at  other  times  582 
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section  55  of  Practice  act,  referring  to  what  papers  may 
be  taken  by  jury  on  retirement,  applies  to  civil  cases  only.  582 

procedure  in  criminal  cases  is  governed  by  division  13  of 
the  Criminal  Code 582 

in  criminal  cases  the  court  determines,  in  the  exercise  of 
sound  discretion,  what  papers  may  be  taken  by  the  jury 
on  retirement 682 

when  permitting  jury  to  take  written  dying  declaration 
on  retirement  is  an  abuse  of  trial  court's  discretion 582 

prosecution  for  abortion— dying  declarations  may  be  im- 
peached by  contradictory  statements,  though  the  latter 
are  not  made  in  extremis 583 

court  should  use  great  discretion  in  conducting  personal 
examination  of  witness 583 

counsel  objecting  to  questions  by  court  to  witness  should 
specify  grounds  of  objection 583 

when  instructions  in  prosecution  for  aiding  in  procuring 
abortion  are  prejudicial 583 

DAMAGES. 

reasonable  market  value  of  material  lost  to  plaintiff  by  a 
breach  of  contract  may  be  proved 9 

measure  of  damages  where  mortgaged  property  is  sold  un- 
der distress  warrant  is  amount  of  undischarged  lien,  not 
exceeding  value  of  property 92 

when  release  of  damages  by  injured  servant,  on  receipting 
for  wages,  does  not  bar  suit  for  negligence 178 

fair  cash  value  of  property  vacant  at  time  of  filing  petition 
to  condemn  is  measure  of  damages  198 

in  proving  value  of  property  condemned,  defendant  may 
show  its  best  use  and  its  value  for  such  purpose 198 

all  reference  to  question  of  damage  to  land  not  taken  may 
be  stricken  out  of  defendant's  instructions,  in  absence  of 
evidence  on  that  point 198 

condemnation  verdict  by  jury,  after  viewing  premises,  will 
not  be  disturbed  on  appeal,  if  within  range  of  evidence.  198 

DEBTOR  AND  CREDITOR.— See  ASSIGNMENT. 

rule  that  chattel  mortgagee  must  take  possession  on  de- 
fault does  not  apply  as  between  mortgagee  and  mort- 
gagor or  purchasers  before  maturity 293 

purchaser  before  maturity  of  chattel  mortgage  occupies  no 
better  position  than  his  vendor,  as  against  mortgagee..  293 

right  of  attaching  creditor  whose  diligence  secured  prop- 
erty, to  priority  of  payment 515 

effect  of  proviso  to  section  37  of  Attachment  act  upon  right 
of  other  creditors  to  pro  rate  with  most  diligent  one 515 

172-42 


Digitized  by 


Google 


658  INDEX.  [172  m. 

DEBTOR  AND  CREDITOR.— Continued.  page. 

when  contract  between  vendor  and  vendee  does  not  consti- 
tute equitable  asslgbment  of  purchase  money  to  certain 
of  vendor's  creditors  as  against  others 563 

agreement  by  vendor  to  pay  purchase  money  to  certain  of 
vendor's  creditors  will  not  hold  against  attachment  prior 
to  such  creditors'  assent 563 

attachment  plaintiff  has  same  rights  against  defendant's 
debtors  as  has  defendant  himself 564 

where  mortgage  is  given  solely  to  indemnify  sureties,  cred- 
itors of  mortgagor  may  avail  thereof  by  subrogation  only  615 

when  mortgage  creates  a  trust  which  may  be  availed  of  by 
creditors  of  mortgagor 615 

DEEDS.— See  CONVEYANCES. 

what  not  sufficient  to  overcome  notary's  acknowledgment.  340 

handing  deed  to  third  person  for  grantee  is  not  a  delivery 
if  grantor  still  retains  control 345 

finding  unrecorded  deed  among  grantor's  papers  in  a  locked 
box,  after  his  death,  not  conclusive  of  delivery,  though 
papers  belonging  to  grantee  are  also  found  there 345 

the  rule  that  the  word  "heir"  may  mean  "children,"  if  such 
intention  appears,  applies  to  deeds  as  well  as  wills 521 

word  "heirs"  will  be  given  meaning  of  "children"  if  deed 
on  its  face  excludes  possibility  that  the  word  was  used  in 
its  technical  sense 521 

deed  construed  as  passing  a  life  estate  to  grantee  with  re- 
mainder to  her  children  designated  as  "her  minor  heirs".  521 

when  deed  does  not  create  estate  in  co-tenancy 521 

DEFINITIONS. 

assault  with  intent  to  commit  robbery  defined 173 

a  stock  broker  is  one  who  attends  to  the  sale  and  purchase 
of  stocks  or  securities  in  behalf  and  on  account  of  clients.  204 

DELIVERY.— See  DEEDS.  ' 

DESCENT. 

term  "descent,"  in  its  technical  sense,  denotes  transmission 
of  real  estate  or  interest  therein  by  inheritance,  upon 
the  death  of  owner  intestate 76 

the  term  **de8cent,"  as  used  in  statutes,  includes  course  of 
transmission,  by  operation  of  law,  of  both  real  and  per- 
sonal property,  which  is  held  to  be  intestate  estate 77 

revocation  of  devise  to  tenantsf  in  common  as  to  one  tenant 
only,  leaves  such  share  intestate  property,  in  absence  of 
other  disposition 323 
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DRAM-SHOPS.— See  INTOXICATING  LIQUORS. 

DYING  DECLARATIONS.  PAGE. 

dying:  declaration  reduced  to  writing  and  signed  by  declar- 
ant is  best  evidence  of  such  statement 582 

the  fact  that  a  dying  declaration  has  been  reduced  to  writ- 
ing does  not  preclude  admission  of  oral  declarations  made 
at  other  times » ^ 582 

a  dying  declaration  may  be  impeached  by  contradictory 
statements  of  declarant,  though  such  statements  are  not 
made  in  extremis 583 

when  error  to  permit  jury  to  take  written  dying  declara- 
tion to  jury  room 582 

EASEMENTS. 

easement  not  apparent,  and  of  which  the  grantor  has  no 

knowledge,  does  not  pass  by  implication  in  his  deed 329 

a  release  of  land  by  mortgagee  does  not  cover  easement 

created  by  mortgagor  without  mortgagee's  knowledge..  329 

ELECTIONS. 

election  of  town  officer  can  be  contested  only  by  elector  of 
town,  and  a  contest  petition  is  fatally  defective  which 
fails  to  show  that  petitioner  is  an  elector 37 

averment  in  petition  that  petitioner  is  a  "resident"  of  the 
town  and  was  nominated  for  town  office  not  equivalent  to 
averment  that  he  is  an  "elector" 37 

ballots  must  be  prepared  by  voters  uninfluenced  by  being 
furnished  with  tickets  or  pasters  by  outsiders 426 

voter  may  write  name  of  candidate  of  his  choice  on  ballot, 
but  cannot  insert  a  name  by  using  pasters 427 

ELEVATORS. 

persons  operating  passenger  elevators  in  buildings  are  car- 
riers, and  must  use  extraordinary  care  to  prevent  injury.  222 

one  operating  a  passenger  elevator  is  liable  for  injuries 
to  passengers  from  falling  of  elevator  through  faulty  con-   / 
struction  or  management.^  ...   ^^  222 

the  fact  of  the  falling  of  a  passenger  elevator  is  eviddlK 
tending  to  show  negligence 222 

EMBEZZLEMENT. 

University  of  Illinois  is  a  public  corporation,  and  is  within 
the  class  specified  in  section  80  of  Criminal  Code,  con- 
cerning embezzlement  of  public  funds 40 

an  indictment  against  the  treasurer  of  the  University  of 
Illinois  for  embezzling  its  funds  is  properly  framed  on 
section  80  of  Criminal  Code 40 
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designating  a  public  corporation  as  a  "municipal  corpora- 
tion," In  an  Indictment  against  its  treasurer  for  embez- 
zlement, is  not  substantial  error 40 

under  section  80  of  the  Criminal  Code,  if  the  acts  charged 
are  fraudulently  done  they  are  done  with  criminal  intent.    40 

the  word  "embezzle"  and  the  words  "fraudulently  convert 
to  his  own  use,"  used  in  section  80  of  the  Criminal  Code, 
mean  the  same  thing 40 

when  exclusion  of  evidence  offered  to  show  that  accused 
had  no  criminal  intent  is  not  prejudicial  error 40 

in  action  under  section  80  of  Criminal  Code,  evidence  of 
specific  intent  of  accused  to  return  the  funds  misappro- 
priated is  not  material 40 

EMINENT  DOMAIN. 

the  .fair  cash  value  of  property  vacant  at  time  of  filing 

petition  is  the  measure  of  damages  on  condemnation 198 

probable  use  to  which  property  will  be  put  in  future  is  not 

the  subject  of  expert  testimony. 198 

all  reference  to  question  of  damages  to  property  not  taken 

may  be  stricken  out  of  the  defendant's  instructions,  in 

absence  of  evidence  on  that  question .  198 

in  proving  the  value  of  land  taken,  defendant  may  show  its 

best  use  and  its  value  for  that  purpose 198 

a  condemnation  verdict  by  a  jury,  after  viewing  premises, 

not  disturbed  on  appeal,  if  within  range  of  evidence 198 

an  improvement  to  be  paid  for  by  general  taxation  need 
^  not  be  particularly  described,  as  in  special  taxation 435 

EQUITY. 

accounting  should  be  had  after  life  tenant's  death,  where 
the  funds  in  which  she  had  a  life  estate  have  been  com- 
mingled with  her  absolute  property 18 

jurisdiction  of  equity  to  enjoin  tax 86 

refusal  of  county  board  to  review  assessment  for  alleged 
over-valuation  by  assessor  is  not  ground  for  enjoining 
tax,  in  absence  of  fraud .  .'..^ 86 

when  secured  note,  drawn  to  bind  president  and  secretary 
of  corporation  personally,  will  not  be  reformed  in  equity 
so  as  to  bind  corporation  only 98 

client  seeking  to  set  aside  a  deed  to  attorney,  made  during 
existence  of  fiduciary  relation,  not  obliged  to  show  fraud.  117 

equity  may  go  behind  the  nominal  parties  to  the  record  to 
discover  the  real  parties  in  interest 129 

an  information  for  injunction  to  prevent  construction  of 
street  railway  in  street  should  be  dismissed  if  it  appears 
that  only  private  rights  are  involved 129 
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where  damages  are  consequential  merely,  equity  will  not 
interfere  by  injunction 129 

equity  has  jurisdiction  to  construe  will  creating*  a  trust,  but 
not  where  only  legal  titles  are  involved 629,  323 

equity  may  construe  will  without  divesting  county  court 
of  jurisdiction  in  settlement  of  the  estate 323 

equity  may  order  change  of  minor's  property  from  real  to 
personal  property,  or  vice  versa,  when  clearly  to  minor's 
interest  to  do  so 349 

what  facts  sufficient  to  authorize  a  court  of  equity  to  order 
change  of  minor's  real  estate  into  personal  property 349 

equity  will  not  enjoin  highway  commissioners  from  per- 
forming their  work  where  evidence  leaves  efiEect  of  pro- 
posed work  in  doubt 391 

court  should  carry  out  donor's  plans  in  dealing  with  trust, 
unless  preservation  of  estate  demands  interference 472 

fact  cestuis  que  trustent  will  be  benefited  by  breaking  trust  is 
not  alone  sufficient  ground  for  equitable  interference. . . .  472 

when  equity  is  not  warranted  in  breaking  trust 472 

mere  allegation,  in  bill  for  partition,  of  mistake  of  law  In 
deed  under  which  complainant  claims  does  not  author- 
ize equity  to  correct  the  alleged  mistake 521 

instance  where  equity  has  no  jurisdiction  to  construe  will.  629 

ESCROW. 

written  contract,  whether  sealed  or  not,  cannot  be  deliv- 
ered to  one  of  the  parties  in  escrow,  to  take  effect  on  a 
condition  not  appearing  in  the  instrument 302 

parol  evidence  is  not  admissible  to  show  that  written  con- 
tract was  delivered  to  one  of  the  parties  in  escrow 302 

ESTOPPEL. 

sureties  on  appeal  boDd  are  estopped  to  deny  recitals  of 
bond  set  out  in  hcec  verba  in  declaration  counting  thereon.  125 

when  owner  of  land  is  not  estopped  by  agreement  to  ques- 
tion right  of  highway  commissioners  to  open  road 415 

when  complainants  in  a  will  contest  are  not  bound  by  evi- 
dence introduced  by  them 420 

when  purchasers  at  foreclosure  sale  in  receivership  are  es- 
topped to  question  validity  of  claims  against  receiver.. .  636 

EVIDENCE. 

reasonable  market  value  of  materials  lost  to  plaintiff  by 
breach  of  contract  may  be  proved 9 

admission  of  one  alleged  co-partner  not  admissible  against 
the  others  until  the  existence  of  the  partnership  has  been 
otherwise  shown 13 
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after  introduction  of  evidence  tendings  to  prove  partner- 
ship, admissions  of  alleged  co-partner  are  admissible  to 
strengthen  the  prima  fade  case 13 

on  trial  of  treasurer  of  public  corporation  for  embezzle- 
ment, evidence  of  specific  intent  of  accused  to  return  the 
funds  misappropriated  is  immaterial 40 

when  exclusion  of  evidence  offered  to  show  that  accused 
had  no  criminal  intent  is  not  prejudicial 40 

evidence  as  to  venue  in  embezzlement  trial  reviewed,  and 
held  to  be  sufficient  proof 41 

where  services  are  rendered  under  a  special  contract,  evi- 
dence of  their  reasonable  worth  is  inadmissible 62 

evidence  of  reasonable  value  of  services  is  admissible  where 
evidence  of  a  special  contract  is  so  irreconcilable  as  to 
warrant  belief  that  minds  of  parties  had  not  met 62 

objections  to  hypothetical  questions  should  be  specific 62 

one  seeking  to  have  an  executed  ante-nuptial  contract  upheld 
need  not  show  wife's  "full  knowledge,"  as  the  burden  is  on 
her  to  show  the  contrary 77 

the  mortgage  note  is  the  best,  but  not  the  only,  evidence 
of  indebtedness 92 

special  assessment  commissioners*  report  is  pn'ma/aciV  evi- 
dence that  property  is  not  assessed  more  than  benefited 
or  more  than  its  proportionate  share » 102 

a  client  seeking  to  set  aside  deed  to  attorney,  made  during 
existence  of  fiduci2V*y  relation,  not  obliged  to  show  fraud.  117 

in  action  on  appeal  bond  plaintiff  is  not  required  to  prove 
amount  of  appellant's  costs,  which  were  awarded  by  ap- 
pellate tribunal 125 

proof  of  publication  of  notice  of  application  for  confirma- 
tion may  be  made  by  parol 170 

parol  proof  of  publication  of  notice  may  be  made  though 
the  objector  appears  specially,  questioning  jurisdiction 
for  want  of  proper  publication 170 

evidence  reviewed,  and  held  insufficient  to  sustain  convic- 
tion for  assault  with  intent  to  commit  robbery 173 

on  trial  of  husband  and  wife  for  assault  with  intent  to  rob, 
evidence  tending  merely  to  show  that  wife  is  not  virtu- 
ous is  incompetent  and  immaterial 173 

in  proving  value  of  property  condemned,  defendant  may 
show  its  best  use  and  its  value  for  such  purpose 198 

the  probable  future  use  of  property  condemned  is  not  the 
subject  of  expert  testimony 198 

the  fact  of  the  falling  of  a  passenger  elevator  is  evidence 
tending  to  show  negligence 222 

evidence  not  tending  to  enlighten  the  jury  on  any  of  the 
issues  may  be  denied  admission 222 
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one  claiming  a  deed  to  be  a  mortg^age  has  the  burden  of 
overcoming  the  legal  presumption  that  the  deed  is  what 
it  purports  to  be % 227 

when  title  will  not  be  deemed  to  be  in  nature  of  mortgage..  227 

statement  of  alleged  agent  need  not  be  excluded,  though 
there  is  a  failure  of  proof  of  agency,  if  alleged  princi- 
pal's liability  is  not  affected  thereby 247 

plaintiflP  is  restricted,  at  trial,  to  proof  of  items  and  prices 
set  out  in  his  bill  of  particulars 247 

when  party  selling  intoxicating  liquor  in  violation  of  an 
ordinance  may  be  convicted  on  evidence  of  a  detective 
hired  by  city  to  buy 266 

parol  evidence  is  not  admissible  to  show  that  a  written  con- 
tract delivered  to  one  of  parties  was  delivered  in  escrow. .  302 

sealed  contract  cannot  be  changed  by  proof  of  subsequent 
parol  understanding  or  agreement 302 

what  will  not  overcome  notary's  acknowledgment  to  deed.  340 

adverse  possession  cannot  be  made  out  by  inference,  but 
only  by  clear  proof 340 

finding  unrecorded  deed  with  grantor's  papers  in  a  locked 
box,  after  his  death,  not  conclusive  of  delivery,  though 
some  of  grantee's  papers  are  also  found  there 345 

handing  deed  to  third  person  for  grantor  is  not  a  delivery 
if  grantor  still  retains  control 345 

party  will  be  presumed  to  have  acquired  color  of  title  in 
good  faith 361 

what  does  not  show  bad  faith  in  acquiring  color  of  title. . .  361 

the  testimony  of  an  accomplice  should  be  acted  upon  with 
great  caution 367 

court  will  set  aside  conviction  apparently  the  result  of  pas- 
sion or  prejudice  on  part  of  jury 367 

when  owner  of  land  is  not  estopped  by  agreement  to  ques- 
tion right  of  highway  commissioners  to  open  road 415 

in  suit  for  obstructing  highway,  defendant  may  show  that 
commissioners  had  laid  out  road  over  land  in  which  they 
had  acquired  no  right 415 

when  party  is  not  bound  by  evidence  introduced 420 

parol  proof  is  competent  to  prove  testator's  circumstances 
and  surroundings,  but  not  to  prove  his  declarations  be- 
fore or  after  making  the  will 439 

in  prosecution  for  bigamy  both  marriages  must  be  proven, 
though  not  necessarily  by  the  register  or  certificate. . . .  466 

mere  proof  of  cohabitation  and  reputation  not  sufficient 
proof  of  marriage,  in  bigamy  case,  in  absence  of  any  ad- 
mission by  defendant 466 

admissibility  of  ordinance  for  moving  trains  in  night  time.  527 
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in  construing  a  deed,  parol  evidence  is  competent  to  show 
the  surroundings  of  the  parties  but  not  to  contradict  or 
vary  the  language  used 521 

where  Statute  of  Frauds  is  pleaded,  parol  evidence  is  not 
admissible  to  establish  an  express  trust 578. 

dying  declaration  reduced  to  writing  and  signed  by  declar- 
ant is  the  best  evidence  of  that  statement 582 

fact  that  dying  declaration  has  been  reduced  to  writing 
does  not  preclude  admission  of  other  oral  declarations 
made  at  other  times 582 

in  criminal  prosecutions  the  People  are  not  restricted  to 
proof  of  a  single  dying  declaration 582 

a  dying  declaration  may  be  impeached  by  contradictory 
statements  by  declarant,  though  such  statements  are 
not  made  in  extremis   583 

defendant  has  burden  of  establishing  relation  of  fellow- 
servants,  though  declaration  avers  its  non-existence....  601 

parol  evidence  is  competent  to  identify  subject  matter  of 
mortgage,  referred  to  in  general  terms 615 

one  alleging  usury  has  the  burden  of  proof 634 

EXECUTORS  AND  ADMINISTRATORS. 

an  act  by  an  executor  which  would  necessarily  be  required 
in  due  course  of  administration  is  valid,  though  the  will 
is  subsequently  annulled 77 

under  section  70  of  Administration  act,  if  property  is  ac- 
counted for  it  is  immaterial  that  it  is  not  inventoried. . .  284 

mistake  in  description  of  land  in  inventory  does  not  ren- 
der it  "unaccounted  for,"  if  it  is  testator's  only  land  and 
is  disposed  of  by  executor  according  t(\  will 284 

where  an  estate  is  primarily  liable  for  a  mortgage  debt, 
a  party  secondarily  liable  may,  by  a  petition  in  probate 
court,  require  executor  to  pay  same 288 

what  not  a  coupling  of  power  of  absolute  disposition  to 
life  estate,  under  provision  of  will  nominating  life  tenant 
as  executrix 355 

provision  authorizing  the  life  tenant,  as  executrix,  to  sell 
property  at  her  discretion,  does  not  authorize  her  to  sell 
for  her  own  support 355 

an  executor  is  a  proper  party  to  a  bill  to  contest  a  will  and 
has  an  interest  in  sustaining  it,  being  in  certain  contin- 
gencies liable  for  costs 420 

executor  cannot  testify  in  favor  of  will,  though  called  by 
opposite  party,  where  his  interest  is  hostile  to  that  of  his 
co-defendants,  the  heirs 420 

an  executor  cannot  testify  in  favor  of  will  and  against  the 
legal  heirs  of  the  testator 420 
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EXECUTORS  AND  ADMINISTRATORS.— Conrtwiccd.  PAGE. 

testator  may  name  successor  to  his  executor,  and  such  suc- 
cessor possesses  the  powers  of  an  executor  and  not  those 
of  an  administrator  de  bonis  non 449 

succeeding  executor  is  entitled  to  possession  of  testator's 
assets  in  hands  of  executrix  at  time  of  her  death 449 

the  personal  representative  of  a  deceased  executrix  is  not 
entitled  to  administer  her  testator's  estate 449 

EXPERT  TESTIMONY. 

the  probable  future  use  of  property  condemned  is  not  the 
subject  of  expert  testimony 198 

FELLOW-SERVANTS.— See  MASTER  AND  SERVANT. 

an  instruction  on  fellow-servants  should  be  refused  which 
fails  to  sufficiently  apprise  the  jury  of  the  meaning'  of  the 
term  "fellow-servants" 177 

party  charged  with  duty  of  preparing  place  for  servant  to 
work  represents  the  master,  though  he  may  be  a  fellow- 
servant  for  other  purposes 316 

defendant  has  burden  of  establishing  relation  of  fellow 
servants,  though  declaration  avers  its  non-existence 601 

master  liable  for  injury  caused  by  fellow-servant  if  mas- 
ter's own  negligence  contributes  thereto 601 

FORECLOSURE.— See  MORTGAGES. 

an  averment  in  a  bill  to  foreclose,  that  one  of  the  lots  cov- 
ered had  been  released  by  the  mortgagee,  is  conclusive..  386 

party  may  appeal  from  foreclosure  decree  where  bill  avers 
an  appealable  interest 386 

Appellate  Court  may  reverse  foreclosure  decree  as  to  one 
lot  and  affirm  as  to  others,  where  the  bill  avers  that  such 
lot  has  been  released 386 

provision  in  trust  deed  for  release  of  separate  lots  on  spe- 
cific payments  does  not  require  apportionment  of  amount 
due  among  remaining  lots  on  foreclosure 386  , 

foreclosure  decree  providing  that  lots  still  owned  by  mort- 
gagor be  first  sold,  and  others,  not  released,  in  the  inverse 
order  of  alienation,  is  proper 386 

FORMER  CASES. 

People  V.  McWethy,  165  111.  222,  and  Doynton  v.  People,  159  id. 
553,  distinguished,  as  to  right  of  court  to  reduce  assess- 
ment to  meet  cost  of  improvement  on  application  for  sale.  31 
West  Chicago  Park  Conirs.  v.  Baldmn,  162  111.  87,  followed,  as 
to  its  being  the  province  of  city  to  lay  a  sewer  in  a  boule- 
vard under  park  control 170 
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Wunderle  v.  Wunderle,  144  111.  40,  cited,  as  deciding"  that  Illi- 
nois Alien  act  of  1887  is  suspended  by  treaty  of  WGrttem- 
berg,  as  to  parties  affected 255 

SchuUze  V.  Sdiultze,  144  111.  290,  cited,  as  deciding  that  an 
alien  entitled  by  treaty  to  take  a  determinable  fee  may 
maintain  partition 255 

the  doctrine  announced  in  Bowman  v.  WeUig^  39  111.  496,  as 
to  effect  of  grantee's  knowledg-e  that  he  is  not  entitled 
to  deed,  upon  the  efficacy  of  the  deed  as  color  of  title, 
has  not  been  followed 361 

Peopleexrel.  v.  Knopfs  171  111.  191,  followed,  as  to  constitution- 
ality of  section  4  of  article  4  of  the  Township  Organiza- 
tion act 376 

FREEHOLD. 

appeal  from  decree  disposing  of  freehold  lies  to  Appellate 
Court,  where  no  question  involving  freehold  is  raised 187 

GARNISHMENT.— See  ATTACHMENT. 

attachment  plaintiff  has  same  rights  against  defendant's 
debtors  as  has  defendant  himself 66i 

GENERAL  ASSEMBLY.— See  LEGISLATURE. 

GUARANTY. 

written  statement  concerning  building  contract  upheld  as 
a  guaranty  of  payment  on  completion 247 

HIGHWAYS. 

highway  commissioners  cannot  levy  tax  for  maintenance 
of  roads  lying  within  city  limits 71 

where  territory  co-extensive  with  city  limits  is  organized 
into  a  town,  council  cannot  levy  road  tax  in  addition  to 
two  per  cent  levy  for  corporate  purposes 71 

commissioners  are  liable  to  adjoining  proprietor  in  dam- 
ages for  causing  surface  water  to  overflow  his  land 391 

equity  will  not  enjoin  highway  commissioners  from  per- 
forming their  duties  where  the  evidence  leaves  effect  of 
proposed  work  in  doubt 391 

the  petition  and  order  of  the  commissioners  laying  out  a 
highway  determine  its  location 415 

when  owner  is  not  estopped  by  an  agreement  with  commis- 
sioners to  question  right  to  open  highway 415 

in  suit  for  obstructing  highway,  defendant  may  show  that 
commissioners  had  laid  out  road  over  land  in  which  they 
had  acquired  no  right 415 

HOUSEHOLD  GOODS.— See  MORTGAGES. 
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HUSBAND  AND  WIFE.                                                                   PAGE, 
mortgage  given  to  aecure  purchase  money  on  goods  bought 
for  household  use  need  not  be  executed  by  husband  and 
wife  jointly 92 

IMPROVEMENTS.— See  SPECIAL  ASSESSMENTS. 

question  of  necessity  for  local  improvements  is  for  council.    67 
when  ordinance  will  not  be  held  void,  as  providing  for  un- 
reasonable improvement 102 

laying  of  a  sewer  in  a  boulevard  under  park  control  is  the 

province  of  city,  and  not  of  the  park  commissioners 170 

ordinance  for  curbing  street  should  specify  height  of  curb.  263 
assessment  commissioners  cannot  omit  estimate  for  part 
of  improvement  because  insufficiently  described 607 

INDEPENDENT   CONTRACTORS.— See    MASTER   AND    SER- 

VANT. 

INDICTMENT.— See  CRIMINAL  LAW. 

INFANTS. 

equity  may  order  change  of  minor's  property  from  real  to 

personal,  or  vice  uersa,  when  clearly  to  minor's  interest. . .  349 
what  facts  sufficient  to  authorize  equity  to  change  minor's 

real  estate  to  personal , 349 

INJUNCTION. 

jurisdiction  of  equity  to  enjoin  tax 86 

refusal  of  county  board  to  review  assessment  for  alleged 
over-valuation  by  assessor  is  not  ground  for  enjoining  tax, 
in  the  absence  of  fraud 86 

where  damages  are  consequential,  merely,  equity  will  not 
interfere  by  injunction 129 

private  parties  cannot  enjoin  construction  of  street  rail- 
way in  public  street  129 

private  parties  cannot  enjoin  construction  of  street  rail- 
way in  public  street  by  means  of  an  Information  in  chan- 
cery, nominally  by  Attorney  General 129 

Information  for  injunction  to  prevent  construction  of  street 
railway  in  street  should  be  dismissed  where  it  appears 
that  only  private  rights  are  involved 129 

equity  may  go  behind  the  nominal  parties  to  injunction 
proceedings  to  discover  real  parties  in  Interest 129 

equity  will  not  enjoin  highway  commissioners  from  per- 
forming their  work  where  the  evidence  leaves  the  effect 
of  the  proposed  work  in  doubt 391 

amendment  to  bill  for  Injunction  need  not  be  verified  where 
the  amendment  relates  to  matters  other  than  the  relief 
sought  by  injunction 407 
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INSOLVENCY.— See     RECEIVERS;      VOLUNTARY     ASSIGN- 
MENTS. 

INSTRUCTIONS.  PAGE. 

instruction  that  plaintiff  cannot  recover  upon  a  quantum 
meruit  is  misleading,  where  there  is  a  special  count  to 
which  the  evidence  is  applicable 9 

designating  a  public  corporation  as  a  "municipal  corpora- 
tion" in  instructions  given  on  the  trial  of  its  treasurer 
for  embezzlement  is  not  prejudicial  error 40 

Instructions  in  embezzlement  trial  that  defendant's  good 
reputation  as  proved,  ignoring  other  evidence,  might  alone 
raise  reasonable  doubt  of  guilt,  is  erroneous 41 

erroneous  instruction  must  be  misleading  to  reverse. . .  .92,    02 

when  instruction  as  to  master's  duty  is  not  misleading 177 

an  instruction  on  fellow-servanls  is  properly  refused  which 
fails  to  sufficiently  apprise  the  jury  of  the  meaning  of  the 
term  "fellow-servants" 177 

instructions  should  be  considered  together  as  one  charge, 
and  omission  of  an  element  from  one  is  not  fatai  where 
the  element  appears  in  others 177 

correct  Instruction  may  be  refused  where  its  substance  is 
embodied  in  others  given 337,  178 

all  reference  to  question  of  damages  to  land  not  taken  may 
be  stricken  out  of  defendant's  instructions,  in  absence 
of  evidence  on  that  point 198 

Instruction  directing  verdict  should  be  asked  before  sub- 
mitting case  to  jury  on  facts 313,  222 

where  the  evidence  is  close  or  doubtful,  the  jury  must  be 
accurately  instructed  as  to  the  law 367 

Instructions  in  criminal  trial  which  take  from  jury  a  con- 
troverted material  question  are  prejudicial 583 

INSURANCE. 

eflPect  of  Appellate  Court's  finding  facts  In  the  alternative, 
in  suit  on  accident  insurance  policy 511 

INTENT.— See  CRIMINAL  LAW. 

INTEREST. 

in  action  on  an  appeal  bond,  interest  is  recoverable  on  so 
much  of  the  judgment  as  was  affirmed 126 

the  act  of  1895,  reducing  rate  of  interest  to  be  paid  on  re- 
deeming from  a  judicial  sale,  is  not  retroactive 407 

partner  winding  up  affairs  Is  not  liable  for  Interest,  in  ab- 
sence of  fraud,  mismanagement  or  unreasonable  delay  .  575 

practice  of  evidencing  interest  by  coupons  drawing  Inter- 
est after  maturity  does  not  constitute  usury 634 
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INTOXICATING  LIQUORS.                                                           PAGE, 
when  party  selling  intoxicating-  liquors  in  violation  of  or- 
dinance may  be  convicted  on  evidence  of  detective  hired 
by  the  city  to  buy 266 

JUDGMENTS  AND  DECREES. 

judgment  will  be  presumed  to  have  been  justified  by  proof, 
in  absence  of  bill  of  exceptions 109 

decree  containing  a  sufficient  finding  of  facts  will  be  sus- 
tained on  appeal,  in  absence  of  certificate  of  evidence. .  109 

a  partition  decree  settling  the  rights  of  the  parties  is  final 
and  appealable 187 

party  desiring  to  appeal  from  partition  decree  should  not 
delay  until  after  sale  and  distribution 187 

a  judgment  is  certain  which  can  be  made  certain  by  refer- 
ence to  the  record 198 

a  finding  of  a  jurisdictional  fact  in  confirmation  judgment 
raises  presumption,  in  absence  of  bill  of  exceptions,  that 
commissioners  gave  proper  notice 298 

judgment  confirming  assessment  roll  made  by  two  commis- 
sioners is  erroneous  if  it  does  not  appear  third  was  pres- 
ent and  acting,  but  is  not  open  to  collateral  attack 298 

judgment  erroneous  on  the  face  of  the  record  is  not  cured 
by  absence  of  bill  of  exceptions 298 

it  is  proper  practice  in  chancery  to  preserve  the  evidence 
by  recitals  in  the  decree 349 

foreclosure  decree  providiug  that  lots  still  owned  by  mort- 
gagor be  first  sold,  and  others,  not  released,  in  the  inverse 
order  of  alienation,  is  proper 386 

order  allowing  amendment  of  affidavit  of  mailing  notices 
is  not  subject  to  collateral  attack,  in  the  absence  of  fr<rud 
or  .want  of  jurisdiction 394 

amendment  of  a  confirmation  judgment  after  term,  with- 
out notice  to  property  owners,  is  void 394 

confirmation  judgment  ordering  assessment  paid  in  fewer 
installments  than  allowed  by  ordinance  is  erroneous 394 

defective  affidavit  of  mailing  notices  does  not  defeat  juris- 
diction of  court  to  render  confirmation,  if  law  relating 
to  notice  has  in  fact  been  complied  with 395 

JUDICIAL  SALES. 

the  act  of  1895,  reducing  rate  of  interest  to  be  paid  on  re- 
deeming from  a  judicial  sale,  is  not  retroactive 407 

right  of  attaching  creditor  whose  diligence  secured  prop- 
erty, to  priority  of  payment 515 

when  proceeds  of  sale  must  be  distributed  under  section  51 
of  act  on  judgments  and  decrees,  and  not  under  section 
37  of  the  Attachment  act 515 
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JUDICIAL  SALES.— Ometnued.  page. 

effect  of  proviso  to  section  37  of  Attachment  act,  as  to  the 
right  of  other  creditors  to  pro  rate  with  most  diligent  one.  515 

the  purchase  at  a  foreclosure  sale  in  receivership,  by  per- 
sonal representatives  of  insolvent,  amounts  merely  to  the 
payment  of  the  debt 536 

when  purchasers  at  foreclosure  sale  in  receivership  are 
estopped  to  question  validity  of  claims  against  receiver.  536 

JURISDICTION. 

jurisdiction  of  equity  to  enjoin  tax 86 

refusal  of  county  board  to  review  assessment  for  alleged 
over- valuation  by  assessor  is  not  ground  for  enjoining  the 
tax,  in  the  absence  of  fraud 86 

appeal  from  decree  disposing  of  freehold  lies  to  Appellate 
Court,  where  no  question  involving  the  freehold  is  raised..  187 

attachment  defendant  may  appear  specially  to  question 
jurisdiction  over  garnishee,  and  such  appearance  is  not 
a  denial  of  jurisdiction  of  subject  matter 192 

court  has  no  jurisdiction  to  render  judgment  against  gar- 
nishee brought  in  by  alias  writ  of  attachment  in  aid 192 

equity  has  jurisdiction  to  construe  a  will  which  creates  a 
trust,  but  not  where  only  legal  titles  are  involved — 629,  323 

equity  may  construe  will  without  divesting  county  court 
of  jurisdiction  over  settlement  of  estate 323 

defective  affidavit  of  mailing  notices  does  not  defeat  juris- 
diction of  court  to  render  confirmation  if  law  relating  to 
notices  was  in  fact  complied  with 395 

instance  where  equity  will  not  take  jurisdiction  to  con- 
strue will 629 

LAW  AND  FACT. 

in  suits  at  law  the  Appellate  Court's  judgment  of  affirm- 
ance is  final  on  facts 625,  337,      9 

whether  the  evidence,  in  suits  at  law,  authorizes  the  judg- 
ment is  a  question  settled  in  Appellate  Court 123 

in  suits  at  law  the  Appellate  Court's  judgment  must  be  af- 
firmed, where  no  question  of  law  is  presented  by  record..  123 

question  whether  the  master  was  guilty  of  negligence  or 
had  notice  of  defects  is  finally  settled  by  the  Appellate 
Court's  judgment  of  affirmance 177 

whether  an  injury  was  received  as  charged,  and  what  was 
the  damage  sustained,  are  questions  of  fact 222 

LEGISLATURE. 

the  absence  of  negative  words  from  a  constitutional  pro- 
vision granting  power  is  not  conclusive  that  no  limita- 
tion was  intended 436 
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a  limitation  on  the  exercise  of  a  legislative  power  may  be 
implied  from  words  of  regulation 486 

a  constitutional  provision  which  is  in  the  affirmative  as  to 
how  a  power  shall  be  exercised  negatives  its  exercise  in 
any  other  way 486 

the  power  of  the  legislature  to  apportion  the  State  into 
Senatorial  districts  is  derived  from  section  6  of  article  4 
of  the  constitution 486 

legislature  can  apportion  the  State  into  Senatorial  dis- 
tricts but  once  after  each  Federal  census 487 

LICENSES. 

constitution  empowers  legislature  to  tax  the  occupation  of 
brokers,  and  the  legislature  may  delegate  such  power  to 
cities  for  exercise  within  their  territory 204 

city  may  license  occupation  of  brokers  either  for  revenue 
or  regulation,  but  ordinance  must  be  uniform  as  to  class 
on  which  it  operates 205 

members  of  the  Chicago  Stock  Exchange  are  "brokers," 
within  the  meaning  of  city  ordinance  imposing  a  license 
fee  on  occupation  of  broker 204 

LIMITATIONS,  STATUTE  OP. 

adverse  possession  must  be  made  out  by  clear  proof 340 

possession  under  an  executory  contract  of  purchase  is  not 

adverse  to  the  vendor 340 

vendee  in  possession  under  an  executory  contract  cannot 

dispute  vendor's  title  before  surrendering  his  possession 

under  the  contract 340 

master's  deed,  under  decree  of  specific  performance  of  oral 

contract  to  convey  land,  constitutes  color  of  title 361 

party  will  be  presumed  to  have  acquired  color  of  title  in 

good  faith 361 

in  absence  of  fraud,  deed  may  constitute  valid  color  of  title 

though  based  on  a  void  decree 361 

MANDAMUS. 

mandamus  lies  to  compel  county  board  to  pass  upon  owner's 

complaint  of  over-valuation  of  property  by  assessor 86 

material  allegations  of  petition  must  be  supported  by  proof 

when  denied  by  answer 271 

MASTER  AND  SERVANT. 

one  engaged  in  constructing  a  building,  who  hires  and  pays 
his  men  and  is  not  under  owner's  control,  is  an  independ- 
ent contractor,  though  paid  on  percentage  plan. ; 177 
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the  owner  of  a  building  is  not  liable  for  the  negligence  of 
an  independent  contractor  or  of  the  latter*s  servants —  177 

master  need  not  be  charged  with  actual  notice  of  defects 
to  render  him  liable  for  injury  to  servant 177 

a  servant  does  not  assume,  as  incident  to  his  employment, 
the  risk  of  unknown  dangers  of  which  he  cannot  be  pre- 
sumed to  have  notice 601,  177 

servant  may  assume  that  place  and  appliances  furnished 
by  master  are  reasonably  safe  for  the  business  in  which 
he  is  engaged 315,  177 

questions  of  the  master's  negligence  and  his  notice  of  de- 
fects are  finally  settled  by  judgment  of  Appellate  Court.  177 

when  release  by  injured  servant,  on  receipting  for  wages, 
does  not  bar  suit  for  damages 178 

master,  though  not  an  insurer  of  servant^s  safety,  must 
use  reasonable  care  to  protect  him  from  latent  defects 
in  appliances  for  his  work 601,  315 

master's  duty  to  provide  servant  with  reasonably  safe  ap- 
pliances is  personal,  and  he  cannot  escape  liability  by 
delegating  it  to  another  servant 315 

party  charged  with  duty  of  preparing  place  for  servant  to 
work  represents  the  master,  though  he  may  be  a 'fellow- 
servant  for  other  purposes 315 

servant  must  take  notice  of  patent  defects,  but  he  is  not 
bound  to  examine  for  latent  ones 315 

instance  where  master  is  liable  forTiegligence  of  servant 
in  preparing  place  for  other  servants  to  work 315 

a  railroad  employee  is  entitled  to  protection  of  act  requir- 
ing railroads  to  erect  fences  and  cattle-guards 379 

railroad  engineer  is  not  bound  to  take  notice  of  condition 
of  fences  and  cattle-guards  along  his  run 379 

when  company  is  liable  for  death  of  an  engineer  by  derail- 
ment of  train  on  striking  cattle  upon  the  track  where  no 
fences  or  cattle-guards  were  erected 379 

master  is  liable  for  injury  caused  by  fellow-servant  if  mas- 
ter's own  negligence  contributes  thereto 601 

master  must  use  reasonable  care  to  prevent  injury  to  ser- 
vant performing  the  duties  for  which  he  was  employed..  601 

MAXIMS. 

when  appellate  tribunal  will  apply  maxim  de  minimus  no»i 

curat  lex 435 

application  of  maxim  cxpressio  unius  est  exchufio  dlterius 486 

the  maxim  expressio  unius  exclusio  alterius  applies  to  section  6 

of  article  4  of  the  constitution 487 

MINORS.— See  INFANTS. 
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MISTAKE.                                                                                               PAGE, 
a  mere  allegation,  in  a  bill  for  partition,  of  a  mistake  of 
law  in  a  deed  under  which  complainant  claims  does  not 
authorize  equity  to  reform  the  alleged  mistake 521 

MORTGAGES.-See  CONVEYANCES. 

section  2  of  Chattel  Mortgage  act,  requiring  joint  execu- 
tion of  mortgage  on  household  goods,  construed,  as  to  its 
purpose 92 

mortgage  for  purchase  money  on  goods  bought  for  house- 
hold use  need  not  be  made  by  husband  and  wife  jointly. .    92 

measure  of  damages  where  mortgaged  property  is  sold  un- 
der distress  warrant  is  amount  of  undischarged  lien,  not 
exceeding  value  of  property 92 

the  mortgage  note  is  the  best,  but  not  the  only,  evidence 
of  indebtedness 92 

rule  that  chattel  mortgagee  must  take  possession  on  de-    . 
fault,  to  protect  his  rights,  does  not  apply  as  between 
mortgagee  and  mortgagor  or  purchasers  before  maturity.  293 

a  purchaser  before  maturity  of  chattel  mortgage  occupies 
no  better  position  than  his  vendor,  as  against  mortgagee.  293 

providing  for  release  of  separate  lots  on  payment  of  spe- 
cific sums  does  not  make  mortgage  distinct  as  to  each  lot.  386 

provision  in  trust  deed  for  release  of  separate  lots  on  speci- 
fied payments  does  not  require  apportionment  of  amount 
due  among  remaining  lots  on  foreclosure 386 

foreclosure  decree  requiring  lots  still  owned  by  mortgagor 
to  be  first  sold,  and  others,  not  released,  in  inverse  order 
of  alienation,  is  proper 386 

where  mortgage  is  solely  to  indemnify  surety,  mortgagor's 
creditors  may  avail  of  security  only  by  subrogation 615 

where  a  creditor  may  avail  of  security  given  debtor's  surety 
by  subrogation  alone,  he  cannot  proceed  until  a  remedy 
accrues  to  the  surety 615 

the  defeasance  clause  in  a  mortgage  indicates  purpose  of 
mortgage  with  most  certainty 615 

when  mortgage  to  surety  creates  trust  in  favor  of  mort- 
gagor's creditors 615 

parol  evidence  is  admissible  to  identify  subject  matter  of 
mortgage,  referred  to  in  general  terms 615 

practice  of  evidencing  interest  by  coupons  drawing  inter- 
est after  maturity  is  not  usury 634 

fact  that  mortgage  provides  for  a  certain  per  cent  on  prin- 
cipal, interest  and  costs  as  solicitor's  fee  in  case  of  fore- 
closure is  not  usury 634 

delinquent  taxes  paid  by  mortgagee  should  be  allowed  on 
foreclosure 634 
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motion  to  take  case  from  jury  should  be  in  form  of  a  writ- 
ten request  for  a  peremptory  instruction 92 

alleged  error  in  denying  motion  to  take  case  from  jury  not 
considered  on  appeal,  where,  after  denial,  testimony  is 
introduced  and  motion  not  renewed 92 

MUNICIPAL  CORPORATIONS.— See  SPECIAL  ASSESSMENTS. 

petition  for  new  assessment  for  completed  improvement 
need  not  state  how  much  of  original  assessment  had  been 
paid  nor  the  amount  unpaid 24 

petition  for  new  assessment  for  a  completed  improvement 
need  not  set  out  actual  cost  of  improvement 24 

objection  to  assessment  that  street  improved  by  city  was 
within  park  jurisdiction  must  be  supported  by  proof  that 
park  commissioners  had  taken  control 24 

on  application  for  sale,  court  cannot  reduce  assessment  to 
equal  the  actual  cost  of  improvement  as  far  as  completed 
and  amount  estimated  for  completion 31 

ordinance  for  curbing  "on  either  side"  of  a  street  means 
"on  both  sides." 66 

grade  for  paving  may  be  fixed  by  reference  to  a  prior  ordi- 
nance by  which  the  grade  is  established 66 

street  railway  right  of  way  may  be  excepted  from  terms  of 
paving  ordinance,  where,  by  terms  of  its  franchise,  the 
company  is  bound  to  pave  with  the  city 66 

question  of  necessity  for  local  improvement  is  for  council.     67 

where  territory  co-extensive  with  the  city  limits  is  organ- 
ized into  a  town,  council  cannot  levy  road  tax  in  addition 
to  two  per  cent  levy  for  corporate  purposes 71 

the  laying  of  a  sewer  in  a  boulevard  under  park  control  is 
the  province  of  the  city,  and  not  that  of  park  board 179 

members  of  Chicago  Stock  Exchange  are  "brokers,"  within 
meaning  of  city  ordinance  imposing  license  fee  on  occu- 
pation of  a  broker 204 

the  words  "goods,  wares  and  merchandise,"  used  in  an  ordi- 
nance attempting  to  define  a  "broker,"  include  stocks, 
bonds  and  other  securities 204 

city  may  license  occupation  of  broker  either  for  revenue 
or  regulation,  if  the  ordinance  is  uniform  as  to  the  class 
on  which  it  operates 205 

act  of  1877,  requiring  all  municipalities  to  levy  taxes  in  the 
manner  provided  in  article  8  of  City  and  Village  act  of 
1872,  does  not  refer  to  rate  of  taxation 279 

prior  to  amendment  of  article  8  of  City  and  Village  act  in 
1879  there  was  no  limitation  as  to  amount  of  taxes  which 
might  be  levied  for  corporate  purposes 279 
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MUNICIPAL  CORPORATIONS.— Continued  page. 

two  per  cent  limitation  on  municipal  taxes  does  not  apply 
to  special  charter  cities,  whether  their  charters  contain 
any  iimitation  or  not 279 

city  officer  who  receives  a  percentage  on  amount  of  special 
assessments  as  compensation  for  services  is  not  qualified 
to  act  as  special  assessment  commissioner 403 

an  improvement  to  be  paid  for  by  general  taxation  need 
not  be  particularly  described,  'as  in  special  assessments. .  435 

NEGLIGENCE. 

the  owner  of  a  building  is  not  liable  for  the  negligence  of 
an  independent  contractor  nor  of  the  latter's  servants. . .  177 

actual  notice  of  defects  is  not  necessary  to  render  master 
liable  for  injury  to  servant,  if  defect  could  have  been  dis- 
covered by  ordinary  care » 177 

a  servant  does  not  assume,  as  incident  to  employment,  the 
risk  of  unknown  dangers  of  which  he  cannot  be  presumed 
to  have  notice 601,  177 

servant  may  assume  that  place  and  appliances  furnished 
by  master  are  reasonably  safe  for  his  work 315,  177 

question  whether  master  was  guilty  of  negligence  or  had 
notice  of  defects  is  finally  settled  in  Appellate  Court. . .  177 

when  release  by  injured  servant,  on  receipting  for  wages, 
does  hot  bar  an  action  for  negligence 178 

persons  operating  passenger  elevators  in  buildings  are  car- 
riers, and  must  use  extraordinary  care  to  prevent  injury 
to  passengers 222 

one  operating  a  passenger  elevator  is  liable  for  injuries  to 
passengers  from  negligent  construction  or  management.  222 

the  fact  of  the  falling  of  a  passenger  elevator  tends  to 
prove  negligence 222 

whether  an  injury  was  received  as  averred  in  declaration, 
and  what  was  the  damage  sustained,  are  questions  of  fact.  222 

master  must  use  reasonable  care  to  protect  servant  from 
latent  defects  in  appliances  for  his  work,  though  not  an 
insurer  of  his  safety 315 

master's  duty  to  provide  servant  with  reasonably  safe  place 
to  work  is  personal,  and  he  cannot  escape  liability  by  dele- 
gating it  to  another 315 

servant  must  take  notice  of  patent  defects,  but  is  not  bound 
to  examine  for  latent  ones 316 

when  railroad  is  liable  for  death  of  an  engineer  caused  by 
derailment  of  train  upon  striking  cattle  on  track  where 
no  fences  or  cattle-guards  were  erected 379 

when  verdict  finding  railroad  company  guilty  of  gross  neg- 
ligence will  not  be  set  aside 527 
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master  is  liable  for  injury  to  servant  by  fellow-servant,  if 
master's  own  negligence  contributes  thereto 601 

providing  lights  for  switches  is  a  reasonable  precaution 
against  injury  to  employees  from  switch  being  left  open 
in  the  night  time ©01 

NEGOTIABLE  INSTRUMENTS.— See  BILLS  AND  NOTES. 

NEW  TRIAL. 

to  authorize  a  new  trial  for  newly  discovered  evidence  the 

evidence  so  discovered  must  be  of  a  conclusive  nature. . .     13 
a  new  trial  should  not  be  granted  merely  to  enable  a  party 

to  make  a  somewhat  stronger  case 13 

motion  for  new  trial  in  case  tried  without  a  jury  does  not 

operate  as  an  exception  to  judgment 336 

NOTARIES  PUBLIC. 

what  evidence  not  sufficient  to  overcome  notary's  acknowl- 
edgment to  deed 340 

NOTICE. 

a  purchaser  of  stock  without  notice  that  it  is  not  fully  paid 
is  not  liable  to  corporate  creditors  for  the  unpaid  balance.  149 

an  assignee  of  stock  having  notice  that  it  is  not  fully  paid 
is  jointly  liable  with  the  assignor  to  corporate  creditors 
for  amount  unpaid  thereon 149 

creditor's  knowledge  that  stock  is  not  fully  paid  does  not 
affect  his  right  to  enforce  liability  against  stockholders 
for  amount  unpaid  thereon 149 

the  master  need  not  have  actual  notice  of  defects  to  ren- 
der him  liable  for  servant's  injury,  if  he  could  have  dis- 
covered them  by  using  ordinary  diligence 177 

servant  does  not  assume  risk  of  unknown  dangers  of  which 
he  cannot  be  presumed  to  have  notice. 177 

whether  a  master  had  notice  of  defects  is  a  question  finally 
settled  by  Appellate  Court 177 

a  railroad  engineer  is  not  bound  to  take  notice  of  the  con- 
dition of  fences  and  cattle-guards  along  his  run 379 

what  facts  not  sufficient  to  charge  engineer  with  notice  of 
fact  that  company  had  not  erected  fences  and  cattle- 
guards  as  required  by  law 379 

in  absence  of  rule  of  court  to  contrary,  party  duly  served 
with  process  must  take  notice  of  steps  taken  in  case 387 

NOVATION. 

the  consent  of  all  parties  to  original  contract  is  necessary 
to  a  novation 563 
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Bworn  bin  may  be  amended  when  necessary  to  prevent  a 
failure  of  justice ...  407 

amendment  to  bill  for  an  injunction  need  not  be  verified, 
where  amendment  relates  to  matters  other  than  relief 
asked  by  injunction 407 

proposed  amendment  to  sworn  bill  need  not  be  first  pre- 
sented to  the  court,  where  evidence  is  sufficient  to  sup- 
port motion  for  leave  to  amend 407 

ORDINANCES. 

ordinance  for  curbing  "on  either  side"  of  a  street  means 

"on  both  sides" .' 66 

grade  for  paving  may  be  fixed  by  reference  to  a  prior  or- 
dinance by  which  grade  is  established 66 

when  paving  ordinance  not  void  for  unreasonableness. . . . .  102 
ordinance  for  curbing  street  should  specify  height  of  curb.  263 
when  party  selling  liquor  in  violation  of  ordinance  may  be 

convicted  on  evidence  of  party  hired  by  city  to  buy 266 

admissibility  of  ordinance  for  moving  trains  in  night  time.  527 
purpose  of  provision  of  paving  ordinance  concerning  grade 
is  to  form  basis  for  estimate  on  excavating  and  filling. ..  571 

when  description  of  grade  is  sufficiently  specific 571 

ordinance  empowering  engineer  to  set  grade  stakes,  make 
profiles  and  see  that  work  conforms  to  specifications,  is 

not  void  as  delegating  discretionary  power 571 

a  sufficient  description  of  improvement  is  an  essential  ele- 
ment of  a  special  taxation  ordinance 607 

PARKS. 

the  laying  of  a  sewer  in  a  boulevard  under  park  control  is 
the  province  of  the  city,  and  not  that  of  park  board 170 

PARTIES. 

equity  may  go  behind  nominal  parties  to  record  to  discover 
the  real  parties  in  interest 129 

an  executor  is  a  proper  party  to  a  bill  to  contest  the  valid- 
ity and  probate  of  the  will,  being,  in  certain  contingen- 
cies, liable  for  costs 420 

equity  will  look  to  the  substance  to  see  upon  which  side  the 
real  interest  of  a  party  lies,  and  so  determine  his  compe- 
tency as  a  witness 420 

ordinarily,  cestuis  que  trvstent  are  not  bound  by  a  decree  by 
reason  of  trustee  being  party  to  the  suit 615 

PARTITION. 

a  partition  decree  settling  the  rights  of  the  parties  is  final 
and  appealable 187 
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party  desiring  to  appeal  from  partition  decree  should  not 
delay  until  after  sale  and  distribution 187 

alien  heir  entitled  by  treaty  to  take  real  estate  may  main* 
tain  partition,  though  his  fee  is  determinable  by  the  non- 
exercise  of  power  of  disposition 255 

when  aliens  may  be  allowed  reasonable  time  to  partition 
real  estate  after  time  for  holding  same  has  expired 255 

partition  cannot  be  had  before  the  rights  of  the  parties 
are  definitely  ascertained 521 

PARTNERSHIP. 

admissions  of  one  alleged  co-partner  not  admissible  against 
others  until  existence  of  partnership  is  otherwise  shown.     13 

after  introduction  of  evidence  tending  to  establish  a  part- 
nership the  admissions  of  an  alleged  co-partner  are  ad- 
missible to  strengthen  the  prima  facie  case 13 

on  bill  for  a  partnership  accounting  there  should  be  com- 
plete adjustment  of  affairs  and  disposition  of  property, 
leaving  nothing  for  future  settlement 575 

partner  should  not  be  charged  with  excess  of  his  share  of 
property  taken  on  dissolution,  which  he  has  paid  for  by 
paying  certain  firm  obligations,  as  agreed 575 

partner  winding  up  affairs  not  liable  for  interest,  in  absence 
of  fraud,  mismanagement  or  unreasonable  delay 575 

court  may  apportion  costs  on  partnership  accounting 575 

PASSENGERS.— See  CARRIERS. 

PAYMENT. 

an  agreement  by  which  a  corporation  issues  its  stock  in 

payment  for  property  must  constitute  a  valid  contract..  149 
how  far  shares  of  stock  issued  in  payment  for  property  will 

be  deemed  paid  up 149 

PLEADING. 

an  instruction  that  plaintiff  cannot  recover  upon  a  quantum 
meruit  is  misleading,  where  there  is  a  special  count  to 
which  the  evidence  is  applicable 9 

petition  to  contest  election  of  town  officer  must  show  that 
petitioner  is  an  elector  in  the  town 37 

averment  in  petition  that  petitioner  is  a  "resident"  of  the 
town  and  has  been  nominated  for  town  oflice  is  not  equiv- 
alent to  averment  that  he  is  an  elector 37 

criminal — designating  a  public  corporation  as  a  "municipal 
corporation,"  in  an  indictment  against  its  treasurer  for 
embezzlement,  is  not  substantial  error 40 
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iu  action  upon  appeal  bond,  recitals  of  bond  set  out  in  Jioec 
verba  are  part  of  the  declaration,  and  defendants  are  es- 
topped to  deny  them 125 

a  declaration  on  an  appeal  bond  need  not  aver  that  the 
judgement  of  affirmance  is  in  force 125 

an  averment  in  a  bill  of  foreclosure  that  one  of  the  lots 
covered  has  been  released  by  the  mortgagee  is  conclusive  386 

party  may  appeal  from  foreclosure  decree  where  the  bill 
avers  an  appealable  interest 386 

Appellate  Court  may  reverse  foreclosure  decree  as  to  one 
lot  and  affirm  as  to  others,  where  the  bill  shows  that  such 
lot  had  been  released 386 

rules  applicable  to  pleading  are  determined  by  its  real  na- 
ture, and  not  by  name  given  it  by  pleader 407 

supplemental  bill  is  one  which  relates  to  matters  occurring 
after,  and  not  before,  commencement  of  suit 407 

a  sworn  bill  may  be  amended  when  necessary  to  prevent  a 
failure  of  justice 407 

an  amendment  to  bill  for  injunction  need  not  be  verified, 
where  the  amendment  relates  to  matters  other  than  the 
relief  sought  by  injunction 407 

proposed  amendment  to  sworn  bill  need  not  be  first  sub- 
mitted to  court,  where  the  evidence  is  sufficient  to  sup- 
port the  motion  for  leave  to  amend  407 

defendant  should  be  permitted  to  answer  an  amended  bill 
which  presents  new  issues 407 

POWERS. 

whatnot  a  coupling  of  power  of  absolute  disposition  to  life 
estate  by  provision  nominating  life  tenant  as  executrix.  355 

life  tenant  has  no  power,  as  executrix,  to  sell  property  for 
her  support  under  a  provision  authorizing  her,  as  execu- 
trix, to  sell  at  her  discretion 355 

party  named  by  a  will  to  succeed  executor  possesses  all 
powers  of  an  executor,  and  not  merely  those  of  an  admin- 
istrator de  bonis  non 449 

PRACTICE.— See  APPEALS  AND  ERRORS. 

to  authorize  a  new  trial  for  newly  discovered  evidence  the 
evidence  so  discovered  must  be  of  a  conclusive  character.    13 

a  new  trial  should  not  be  granted  merely  to  enable  a  party 
to  make  a  somewhat  stronger  case 13 

allowance  of  amendments  at  trial  is  within  the  sound  dis- 
cretion of  the  court 71 

alleged  error  in  denying  motion  to  take  case  from  jury  not 
considered  on  appeal,  where,  after  denial,  testimony  is 
introduced  and  motion  not  rene  wed 92 
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motion  to  take  case  from  jury  should  be  in  form  of  written 
request  for  peremptory  instruction 92 

judgfe  should  supervise  and  control  proceediui^s  at  trial 102 

party  feeling  aggrieved  at  judge^s  rulings  may  take  excep- 
tion and  have  his  action  reviewed 102 

what  occurs  in  the  presence  of  the  judge  must  be  shown  by 
bill  of  exceptions,  and  not  by  ex  parte  affidavits 103 

property  owners  resisting  confirmation  of  an  assessment 
should  file  written  objections 112 

failure  to  file  written  objections  to  confirmation  is  cured 
by  Statute  of  Amendments  and  Jeofails,  where  objector 
has  voluntarily  conferred  jurisdiction  of  his  person 112 

assignment  of  error  on  rulings  on  evidence  waived  by  ap- 
pellant's failure  to  point  out  supposed  error  in  his  brief.  123 

a  partition  decree  settling  the  rights  of  the  parties  is  final 
and  appealable 187 

party  to  partition  decree  should  not  delay  his  appeal  there- 
from until  after  decree  of  distribution 187 

appeal  lies  to  Appellate  Court  from  decree  disposing  of  a 
freehold,  where  no  question  involving  freehold  is  raised.  187 

the  points  not  made  in  brief  in  chief  cannot  afterward  be 
raised  by  reply  brief,  argument  or  petition  for  rehearing.  187 

attachmenit  defendant  may  appear  specially  to  question 
jurisdiction  over  garnishee,  and  such  appearance  is  not 
a  denial  of  jurisdiction  of  subject  matter 192 

a  second  attachment  in  aid,  issued  after  return  of  first  un- 
executed, is  an  cUias  writ,  though  it  does  not  contain  the 
words  "as  we  have  formerly  commanded  you" 192 

alias  writ  of  attachment  in  aid  is  not  authorized  by  statute.  192 

in  chancery— reversal  of  decree  on  facts  is  not  warranted 
unless  findings  are  clearly  erroneous 227 

purpose  of  a  bill  of  particulars  is  to  apprise  defendant  of 
nature  of  claim,  and  plaintiff  is  restricted  to  proof  of  the 
items  and  prices  as  therein  set  forth 247 

a  bill  of  particulars  is  not  part  of  the  record  proper,  and 
must  be  saved  by  bill  of  exceptions  if  error  is  assigned  on 
admission  of  evidence  thereunder 247 

newly  elected  judge  should  sign  bill  of  exceptions  in  case 
tried  by  his  predecessor,  who  fails  to  do  so 251 

effect,  as  to  weighing  evidence  on  appeal,  where  bill  of  ex- 
ceptions is  signed  by  judge  who  did  not  preside  at  trial.  251 

material  allegations  of  petition  for  maiidamK^  must  be  sup- 
ported by  proof  when  denied  by  answer 271 

tender  before  suit  is  unnecessary  where  the  defendant  has 
unconditionally  refused  to  perform 273 

in  chancery — chancellor's  discretion  in  apportioning  costs, 
In  proper  cases,  not  disturbed,  in  absence  of  abuse 273 
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motion  for  new  tri^l  in  case  tried  without  a  jury  does  not 
operate  as  an  exception  to  the  judgment 335 

alleged  error  in  admitting  depositions  not  considered  on 
appeal,  where  record  fails  to  show  court's  ruling  or  any 
motion  to  suppress 335 

in  chancery— it  is  proper  practice  to  preserve  the  evidence 
by  recitals  in  the  decree 349 

in  absence  of  rule  of  court  to  contrary,  party  duly  served 
must  take  notice  of  steps  taken  in  case 387 

a  sworn  bill  may  be  amended  when  necessary  to  prevent  a 
failure  of  justice 407 

proposed  amendment  to  a  sworn  bill  need  not  be  first  pre- 
sented to  the  court  where  evidence  is  sufficient  to  support 
motion  for  leave  to  amend 407 

defendant  should  be  allowed  to  answer  amendment  present- 
ing new  issues 407 

where  complainants  seek  to  establish  validity  of  will  and 
defendant  to  establish  will  of  revocation,  either  side  may 
open  and  close,  in  court's  discretion 420 

Appellate  Court's  finding  of  facts  in  its  judgment  Is  conclu- 
sive on  Supreme  Court 511 

effect  of  Appellate  Court's  finding  facts  in  the  alternative 
in  suit  on  accident  insurance  policy , 511 

amount  involved  on  appeal  from  order  distributing  pro- 
ceeds of  execution  sale  is  the  amount  of  the  fund  neces- 
sarily disposed  of  by  the  order 515 

when  distribution  of  proceeds  of  sale  must  be  under  section 
51  of  act  on  judgments  and  decrees,  and  not  under  section 
37  of  Attachment  act 515 

order  of  admission  of  evidence  rests  largely  with  trial  court  610 

defendant  cannot  open  his  defense  by  interrogating  plain- 
tiff's witness  as  his  own,  on  cross-examination 610 

defendant  cannot  introduce  evidence  till  plaintiff  rests. . . .  610 

defendant's  motion  to  exclude  plaintiff's  evidence  must  be 
denied  when  made  before  plaintiff  has  rested  his  case. . .  610 

PRESUMPTIONS.— See  EVIDENCE. 

judgment  will  be  presumed  to  have  been  justified  by  proof, 
in  absence  of  bill  of  exceptions 109 

the  law  presumes  that  a  deed  is.  what  it  purports  to  be,  un- 
til proof  is  made  that  it  was  intended  as  a  mortgage 227 

a  finding  of  jurisdictional  facts  in  confirmation  judgment 
raises  presumption,  in  absence  of  bill  of  exceptions,  that 
commissioners  gave  proper  notice 298 

where  the  commissioners'  certificate  to  assessment  roll  is 
signed  by  two  only,  it  will  not  be  presumed,  on  direct  ap- 
peal, that  third  was  present  and  acting 298 
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where  contract  has  not  as  many  seals  as  si^rners,  court  will 
presume  that  each  signer  adopted  one  of  the  seals  used.  302 

testator  is  presumed  to  have  intended  to  dispose  of  his  en- 
tire property  by  the  will 323 

party  will  be  presumed  to  have  acquired  color  of  title  in 
good  faith 361 

in  bigamy  prosecution  the  presumption  in  favor  of  each 
marriage  is  equal,  and  both  marriages  must  be  proved..  466 

facts  recited  in  decree  are  presumed  proven,  In  the  absence 
of  a  certificate  of  evidence 535 

PRINCIPAL  AND  AGENT.— See  BROKERS. 

a  stock  broker  is  one  who  attends  to  the  sale  and  purchase 
of  stocks  or  securities  in  behalf  and  on  account  of  clients.  204 

stock  broker  may  have  possession  of  securities  and  settle 
payments  without  the  name  of  the  principal  appearing  in 
the  transaction 204 

PROCEDURE.— See  PRACTICE. 

section  55  of  Practice  act,  referring  to  the  papers  which 
jury  may  take  on  retirement,  applies  to  civil  cases  only.  582 

the  procedure  in  criminal  cases  is  governed  by  division  13 
of  the  Criminal  Code 582 

in  criminal  cases  the  court  determines,  in  the  exercise  of 
sound  discretion,  what  papers  may  be  taken  by  jury 582 

when  permitting  jury  to  take  written  dying  declaration  up- 
on retirement  is  an  abuse  of  trial  court's  discretion 582 

PROCESS. 

a  second  attachment  in  aid,  issued  after  return  of  first  un- 
executed, is  an  alias  writ,  though  it  does  not  contain  the 

words  "as  we  have  formerly  commanded  you" 192 

statute  does  not  authorize  alias  writ  of  attachment  in  aid.  192 
court  has  no  jurisdiction  to  render  judgment  against  gar- 
nishee brought  in  by  an  alias  writ  of  attachment  in  aid. .  192 

PUBLICATION. 

proof  of  publication  of  notice  of  application  for  confirma- 
tion may  be  made  by  parol 170 

parol  proof  of  publication  of  notice  is  admissible  though 
objector  appears  specially,  questioning  jurisdiction  for 
want  of  proper  publication 170 

PUBLIC  CORPORATIONS.— See  CORPORATIONS. 

PUBLIC  IMPROVEMENTS.— See  SPECIAL  ASSESSMENTS, 
an  improvement  to  be  paid  for  by  general  taxation  need 
not  be  particularly  described,  as  in  special  assessments. .  435 
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PUBLIC  POLICY.                                                                                  PAGBL 
when  condition  of  will  enlarging-  devisee's  life  estate  to  fee 
in  case  he  procures  a  divorce  from  his  wife  is  not  void,  as 
against  public  policy 439 

QUANTUM  MERUIT. 

instruction  that  plaintiff  cannot  recover  on  quantum  meruit 
is  misleading,  when  there  is  a  special  count  to  which  the 
evidence  is  applicable 9 

where  services  are  rendered  under  a  special  contract,  evi- 
dence of  their  reasonable  worth  is  not  admissible 62 

evidence  of  reasonable  value  of  services  admissible  where 
evidence  of  a  special  contract  Is  so  irreconcilable  as  to 
warrant  belief  that  minds  of  parties  had  not  met 62 

RAILROADS.— See  CARRIERS. 

the  act  requiring  fences  and  cattle-guards  is  not  merely  to 
protect  property,  but  passengers  and  employees,  in  keep- 
ing track  free  from  obstructions ^ 379 

a  railroad  employee  is  entitled  to  the  protection  of  the  act 
requiring  railroads  to  erect  fences  and  cattle-guards. . . .  379 

an  engineer  is  not  bound  to  take  notice  of  the  condition  of 
fences  and  cattle-guards  along  his  run 379 

what  facts  will  not  charge  an  engineer  with  notice  of  fact 
that  railroad  has  not  erected  fences  and  cattle-guards. . .  379 

when  company  is  liable  for  death  of  engineer  whose  train 
was  derailed  on  striking  cattle  on  track  where  no  fences 
or  cattle-guards  were  erected 379 

when  verdict  finding  railroad  company  guilty  of  gross  neg- 
ligence will  not  be  set  aside 527 

admissibility  of  ordinance  for  moving  trains  in  night  time.  527 

locating  railroad  where  owner  of  land  desires  it  is  sufficient 
consideration  for  promise  to  convey  right  of  way 559 

when  oral  contract  to  convey  right  of  way  in  considera- 
tion of  locating  road  will  be  specifically  enforced 559 

providing  switch  lights  is  a  reasonable  precaution  against 
injury  to  employees  from  switches  being  open  at  night. .  601 

effect,  as  to  liability  of  railroad,  of  knowledge  by  injured 
employee  of  f iact  that  switch  had  no  light 601 

company  must  use  reasonable  care  to  prevent  injury  to  em- 
ployee performing  the  duties  for  which  he  was  employed.  601 

employee  does  not  assume  all  risk  incident  to  employment.  601 

company  is  liable  for  injury  to  employee  by  fellow-servant 
if  company's  negligence  contributes  thereto 601 

REAL  PROPERTY.— See  CONVEYANCES;   WILLS. 

the  Illinois  Alien  act  of  1887  is  suspended  by  the  treaty  of 
Wttrttemberg,  as  to  parties  affected 255 
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alien  entitled  by  treaty  to  take  real  estate  may  maintain 
partition,  though  his  fee  is  determinable  upon  failure  to 
dispose  of  same  within  certain  time 255 

under  the  treaty  of  Wttrttemberg  an  alien  need  take  no 
formal  step  to  secure  prolongation  of  the  time  allowed 
to  dispose  of  the  real  estate 255 

whether  an  alien,  under  Wttrttemberg  treaty,  shall  be  al- 
lowed a  reasonable  time  to  dispose  of  property  after  two 
years  is  for  the  determination  of  the  court 255 

an  executed  parol  agreement  whereby  one  party  loans  an- 
other money  to  purchase  land,  the  lender  taking  title  as 
security,  creates  a  resulting  trust 273 

revocation  of  devise  to  tenants  in  common,  as  to  one  ten- 
ant only,  leaves  such  share  intestate  property,  in  the  ab- 
sence of  other  disposition 323 

an  easement  not  apparent  and  of  which  the  grantor  has  no 
knowledge  does  not  pass  by  implication  in  his  deed 329 

release  of  fend  by  mortgagee  does  not  cover  easement  cre- 
ated by  the  mortgagor  without  mortgagee's  knowledge 
or  consent 329 

a  broken  condition  precedent  to  vesting  of  estate  is  oper- 
ative though  void 439 

the  word  "heirs"  will  mean  "children"  when  deed  on  its  face 
excludes  possibility  that  word  was  used  technically 521 

deed  construed  as  creating  a  life  estate  with  remainder  in 
fee,  and  not  an  estate  in  co-tenancy 521 

partition  cannot  be  had  before  the  rights  of  the  parties 
can  be  definitely  ascertained 521 

a  resulting  trust  must  arise  at  time  of  conveyance,  as  it 
cannot  be  created  by  funds  subsequently  furnished 578 

RECEIVERS. 

property  in  hands  of  receiver  is  chargeable  with  necessary 
expenses  for  preserving  it 535 

one  acquiring  property  on  final  decree  in  receivership  takes 
it  cum  onere 535 

court  may  make  the  necessary  expenses  of  receivership  a 
charge  upon  the  property  if  the  income  is  not  sufficient.  535 

authority  of  receiver  to  incur  running  expenses  to  keep 
the  business  a  "going  concern"  is  not  limited  to  the  case 
of  a  railroad  receivership 535 

the  purchase  of  property  on  foreclosure  in  receivership, 
•by  insolvent's  personal  representative,  amounts  merely 
to  a  payment  of  the  indebtedness 536 

when  purchasers  at  foreclosure  sale  in  receivership  are  es- 
topped to  question  validity  of  claims  against  receiver  . .  536 
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a  bill  of  particulars  is  not  part  of  the  record  proper,  and 
must  be  saved  by  bill  of  exceptions  if  error  is  assigned  on 
admission  of  evidence  thereunder. ...» 247 

it  is  proper  practice  in  chancery  to  preserve  the  evidence 
by  recitals  in  the  decree.. . .  • 349 

objections  not  considered  on  appeal  which  cannot  be  de- 
termined without  reference  to  specifications  and  "blue 
print/'  which  appellant  has  failed  to  abstract 395 

REDEMPTION. 

act  of  1895,  reducing  rate  of  interest  to  be  paid  on  redeem- 
ing from  a  judicial  sale,  not  retroactive 407 

REHEARING. 

points  not  contained  in  brief  in  chief  cannot  be  afterwards 
raised  by  reply  brief,  argument  or  petition  for  rehearing.  187 

RES  JUDICATA. 

cestuis  que  triLstent  are  not  ordinarily  bound  by  decree  by  rea- 
son of  trustee  being  a  party  to  the  suit 615 

RELEASE. 

when  release  of  damages  by  injured  servant,  on  receipting 
for  wages,  does  not  bar  suit  for  negligence  178 

release  of  land  by  mortgagee  does  not  cover  easement  cre- 
ated by  mortgagor  without  mortgagee's  knowledge 329 

REMAINDERS. 

clause  of  will  construed  as  creating  a  vested  remainder. ..  462 

absolute  gift  of  remainder  not  made  contingent  by  post- 
poning enjoyment  until  termination  of  life  estate 462 

absolute  gift  of  remainder  not  made  contingent  by  provi- 
sion for  divesting  one  fee  and  substituting  another 462 

deed  construed  as  creating  a  life  estate  with  remainder, 
and  not  an  estate  In  co-tenancy 521 

RESULTING  TRUSTS.— See  TRUSTS, 

REVENUE.— See  TAXES. 

It  is  the  duty  of  county  board  to  hear  and  determine  com- 
plaints of  owners  as  to  alleged  over-valuation  of  their 
property  by  the  assessor 86 

mandamtut  will  lie  to  compel  the  county  board  to  pass  upon 
owner's  complaint  of  over-valuation  by  the  assessor 86 

refusal  of  county  board  to  review  assessment  for  alleged 
over-val nation  by  the  assessor  is  not  ground  for  enjoining 
the  tax,  in  the  absence  of  fraud 86 
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REVENTJE.— Continued,                                                           •       PAGE, 
city  may  license  occupation  of  broker  for  revenue  or  regu- 
lation, but  the  ordinance  must  be  uniform  as  to  the  class 
on  which  it  operates 205 

REVOCATION.— See  WILLS. 

RIGHTS  AND  REMEDIES.— See  ACTIONS  AND  DEFENSES. 

ROADS  AND  BRIDGES.— See  HIGHWAYS. 

RULES  OF  COURT. 

under  Supreme  Court  rule  15,  points  not  contained  in  brief 
in  chief  cannot  be  afterwards  raised 187 

SALES.— See  ASSIGNMENTS. 

SETTLEMENT  OF  ESTATES.— See  EXECUTORS  AND  ADMIN- 
ISTRATORS. 

SOLICITORS'  FEES. 

fact  that  mortjorage  provides  for  certain  per  cent  on  prin- 
cipcil,  interest  and  costs  as  solicitor's  fee  in  case  of  fore- 
closure is  not  usury 634 

SPECIAL  ASSESSMENTS. 

petition  for  a  new  assessment  for  completed  improvement 
need  not  state  how  much  of  the  original  assessment  was 
paid  -nor  the  amount  unpaid 24 

petition  for  a  new  assessment  for  completed  improvement 
need  not  set  out  actual  cost  of  improvement 24 

objection  to  confirmation  that  street  improved  by  city  was 
within  park  jurisdiction  must  be  supported  by  proof  that 
park  commissioners  had  taken  control 24 

on  application  for  sale,  court  cannot  reduce  assessment  to 
equal  actual  cost  of  improvement  as  far  as  completed, 
and  amount  estimated  for  completion 31 

an  ordinance  for  curbing  "on  either  side*'  of  a  street  means 
"on  both  sides" 66 

grade  for  pavings  may  be  fixed  by  reference  to  prior  ordi- 
nance by  which  the  grade  is  established 66 

street  railway  right  of  way  may  be  excepted  from  terms 
of  paving  ordinance  where  by  terms  of  its  franchise  the 
company  must  pave  with  the  city 66 

question  of  necessity  for  local  improvement  is  for  council . .     67 

when  paving  ordinance  is  not  void  for  unreasonableness. .  102 

commissioners'  report  is  prima  facie  evidence  that  property 
is  not  assessed  more  than  it  is  benefited  nor  more  than  its 
proportionate  share 102 
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property  owner  who  resists  application  for  confirmation 
should  file  written  objections 112 

failure  to  file  written  objections  is  cured  by  the  Statute  of 
Amendments  and  Jeofails,  where  objector  has  voluntarily 
conferred  jurisdiction  of  his  person 112 

proof  of  publication  of  notice  of  application  for  confirma- 
tion may  be  made  by  parol 170 

parol  proof  of  publication  is  admissible  though  the  objector 
appears  specially,  questioning  jurisdiction  for  want  of 
proper  publication* 170 

the  laying  of  a  sewer  in  a  boulevard  under  park  control  is 
the  province  of  the  city,  and  not  that  of  park  board... .  170 

ordinance  for  curbing  street  should  specify  height  of  curb.  263 

finding  of  jurisdictional  facts  in  a  confirmation  judgment 
raises  presumption,  in  absence  of  bill  of  exceptions,  that 
commissioners  gave  proper  notice 298 

commissioners'  certificate  of  assessment  roll  should  show 
that  all  commissioners  were  present  and  acting 298 

where  assessment  roll  is  signed  by  two  commissioners  only, 
it  will  not  be  presumed,  on  direct  appeal,  that  third  was 
present  unless  certificate  so  shows 298 

where  assessment  roll  is  signed  by  two  commissioners  only, 
court  may  refer  it  back  for  amendment  according  to  the 
facts  or  appoint  new  commissioners 298 

judgment  confirming  assessment  roll  made  by  two  commis- 
sioners is  erroneous  if  it  does  not  appear  third  was  pres- 
ent and  acting,  but  is  not  open  to  collateral  attack 298 

confirmation  judgment  erroneous  on  face  of  record  is  not 
cured  by  absence  of  bill  of  exceptions 298 

amendment  of  a  confirmation  judgment  after  term,  with- 
out notice  to  property  owners,  is  void 394 

a  confirmation  judgment  ordering  assessment  paid  in  fewer 
installments  than  allowed  by  ordinance  is  erroneous 394 

an  order  allowing  an  amendment  of  affidavit  of  mailing  no- 
tices is  not  subject  to  collateral  attack,  except  for  fraud 
or  want  of  jurisdiction  394 

an  affidavit  of  mailing  notices  may  be  amended  after  term 
to  show  the  facts,  on  notice  to  the  parties 395 

defective  affidavit  of  mailing  notices  does  not  defeat  juris- 
diction of  court  to  confirm,  if  the  law  relating  to  notice 
has  in  fact  been  complied  with 395 

special  assessment  notice  need  not  be  an  exact  copy  of  the 
statutory  form,  and  the  omission  of  a  fact  of  which  the 
law  charges  owner  with  notice  is  not  fatal 395 

an  affidavit  of  posting  assessment  notices  need  not  state 
where  each  notice  was  posted,  if  its  general  terms  show 
compliance  with  statute 395 
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objections  not  considered  on  appeal  which  cannot  be  de- 
termined without  referring  to  specifications  and  **bliae 
print/'  which  appellant  has  failed  to  abstract 395 

city  officer  receiving  percentage  on  amount  of  special  as- 
sessments as  compensation  for  his  services  is  disqualified 
as  a  special  assessment  commissioner 403 

defect  in  ordinance  must  go  to  its  life,  to  be  an  available 
objection  on  application  for  sale 571 

purpose  of  provision  in  paving  ordinance  concerning  grade 
is  to  form  basis  for  estimate  on  excavating  and  filling.. .  571 

when  provision  of  paving  ordinance  concerning  grade  is 
suflficiently  specific 571 

ordinance  empowering  engineer  to  set  grade  stakes,  make 
profiles  and  see  that  work  conforms  to  specifications,  is 
not  void,  as  delegating  discretionary  power 571 

SPECIAL  TAXATION. 

a  sufficient  description  of  the  improvement  is  an  essential 
element  of  a  special  taxation  ordinance 607 

when  special  taxation  ordinance  is  insufficient  in  descrip- 
tion of  improvement 607 

commissioners  cannot  omit  estimate  for  part  of  improve- 
ment because  insufficiently  described 607 

SPECIFIC  PERFORMANCE. 

to  warrant  decree  of  specific  performance,  contract  must, 
be  such  that  equity  can  enforce  its  decree  when  made. ,     549 

a  contract  by  a  stockholder  to  dispose  of  corporate  prop- 
erty cannot  be  specifically  enforced 549 

equity  will  not  retain  bill  to  assess  damages  for  breach  of 
contract  where  complainant  knew,  when  bill  was  filed, 
that  defendant  had  parted  with  title 549 

equity  will  enforce  oral  contract  to  convey  land  based  on 
sufficient  consideration,  when  performed  by  promisee... .  559 

when  oral  contract  to  convey  right  of  way  in  consideration 
of  locating  railroad  will  be  specifically  enforced 559 

STATUTES.— See  CONSTRUCTION;  CONSTITUTIONAL  LAW. 

a  liberal  construction  will  be  adopted  in  determining 
whether  a  provision  of  a  statute  is  embraced  within  the 
title  of  the  act.... 76 

a  provision  of  a  statute  will  be  held  to  be  embraced  within 
the  title,  unless  it  contains  matter  incongruous  and  hav- 
ing no  proper  connection  therewith 76 

term  "descent,"  as  used  in  Illinois  statute,  means  course 
of  transmission  of  both  real  and  personal  property  by 
operation  of  law 77 
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STATUTES.— Conamtcd.  page. 

the  rule  that  a  subsequent  marriage  of  a  testator  revokes 
the  will  does  not  owe  its  existence  to  statutes,  but  was  a 
recognized  ruJe  of  common  law 76 

an  act  adopting  another  by  reference  adopts  it  as  it  then 
existed,  and  not  its  subsequent  additions  or  changes 273 

statutes  will  not  be  given  retrospective  operation  unless 
such  is  the  clear  intention  of  the  legislature 408 

presumption  is  in  favor  of  constitutionality  of  statute  —  486 

whether  law  is  just  or  unjust  in  its  operation  does  not  con- 
trol the  question  of  its  constitutionality 486 

application  of  maxim  expressio  unius  est  excliLsio  alteriits 486 

where  a  law  is  in  the  affirmative  as  to  how  a  thing  shall  be 
done,  the  affirmative  carries  a  negative  that  it  shall  be 
done  in  no  other  way 486 

STATUTE  OF  FRAUDS. 

where  Statute  of  Frauds  is  pleaded,  parol  evidence  is  not 
admissible  to  establish  an  express  trust  678 

STOCK  AND  STOCKHOLDERS.— See  CORPORATIONS. 

STOCK  BROKERS.— See  BROKERS. 

STREETS  AND  ALLEYS.— See  HIGHWAYS. 

the  laying  of  a  sewer  in  a  boulevard  under  park  control  is 
the  province  of  the  city,  and  not  that  of  park  board....  170 

STREET  RAILWAYS. 

private  parties  cannot  enjoin  construction  of  street  rail- 
way in  public  street 129 

private  parties  cannot  enjoin  construction  of  street  rail- 
way in  public  street  by  means  of  information  In  chancery ' 
nominally  by  Attorney  General 129 

information  for  injunction  to  prevent  the  construction  of 
street  railway  in  street  should  be  dismissed  if  it  appears 
that  only  private  rights  are  involved 129 

SUBROGATION. 

one  secondarily  liable  for  a  mortgage  debt  is  not  a  volun- 
teer in  paying  interest  thereon 2^8 

where  an  estate  is  primarily  liable  for  a  mortgage  debt, 
party  secondarily  liable  may,  by  petition  in  the  probate 
court,  require  executor  to  pay  same 288 

where  mortgage  is  solely  to  indemnify  surety,  mortgagor's 
creditors  may  avail  of  the  security  only  by  subrogation..  615 

where  creditor  may  avail  of  security  given  debtor's  surety 
by  subrogation  alone,  he  cannot  proceed  until  a  remedy 
accrues  to  the  surety 615 

17^-44 
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SURETIES.— See  SUBROGATION;  BONDS. 

TAXES.— See  SPECIAL  ASSESSMENTS.  page. 

highway  commissioners  cannot  levy  lax  for  maintenance 
of  roads  lying  within  city  limits Tl 

township  organization — city  council  cannot  levy  road  tax 
in  addition  to  two  per  cent  levy  where  limits  of  town  and 
city  are  co-extensive 71 

it  is  the  duty  of  the  county  board  to  pass  upon  an  owner's 
complaint  of  over-valuation  of  his  property  by  assessor..    86 

mandamus  lies  to  compel  county  board  to  review  an  assess- 
ment for  alleged  over-valuation  by  assessor 86 

jurisdiction  of  equity  to  enjoin  tax 86 

refusal  of  county  board  to  review  assessment  for  alleged 
over-valuation  by  assessor  is  not  ground  for  enjoining  tax 
in  absence  of  fraud 86 

act  of  1877,  requiring  all  municipalities  to  levy  taxes  in 
manner  provided  in  article  8  of  City  and  Village  act  of 
1872,  does  not  refer  to  rate  of  taxation 279 

prior  to  amendment  of  article  8  of  City  and  Village  act  in 
1879  there  was  no  limitation  on  amount  of  corporate  tax 
which  might  be  levied 279 

two  per  cent  limitation  on  municipal  taxes  does  not  apply 
to  special  charter  cities,  whether  their  charters  contain 
any  limitation  or  not 279 

defect  in  assessment  ordinance  must  go  to  its  life,  to  be  an 
available  objection  on  application  for  sale 571 

TENDER. 

tender  before  suit  is  unnecessary  where  defendant  has  un- 
conditionally refused  to  perform *. . .  273 

TOWNS.— See  MUNICIPAL  CORPORATIONS. 

election  of  town  officer  can  be  contested  only  by  an  elector 
of  the  tow^n 37 

averment  in  petition  that  petitioner  is  a  "resident"  and  has 
been  nominated  for  town  office  is  not  equivalent  to  aver- 
ment that  he  is  an  elector 37 

TOWNSHIP  ORGANIZATION. 

where  territory  co-extensive  with  city  limits  is  organized 
into  a  town,  council  cannot  levy  road  tax  in  addition  to 

two  per  cent  levy  for  corporate  purposes 71 

section  4  of  article  4  of  Township  Organization  act  is  con- 
stitutional  376 

TREATIES. 

it  is  the  province  of  the  judiciary  to  construe  treaties  in 
cases  arising  between  individuals 255 
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TREATIES.— Continued.  page. 

where  a  treaty  admits  of  two  constructions  the  more  lib- 
eral is  preferred 255 

the  Illinois  Alien  act  of  1887  is  suspended  by  the  treaty  be- 
tween the  United  States  and  WUrttemberg',  as  to  parties 
affected  thereby 255 

an  alien  entitled  by  treaty  to  take  real  estate  may  main- 
tain partition  though  his  title  is  determinable  if  land  is 
not  disposed  of  within  certain  time 255 

under  the  treaty  of  WOrttemberg  an  alien  heir  need  take 
no  formal  step  to  prolong  time  for  disposing  of  realty. . .  255 

provision  of  treaty  of  WUrttemberg  construed  as  to  when 
reasonable  time  over  two  years  may  be  allowed  alien  to 
dispose  of  real  estate 255 

alien  heirs  do  not  lose  title  to  real  estate  by  failing  to  dis- 
pose of  same  within  two  years,  if  not  at  fault 255 

whether  the  circumstances  are  such  as  entitle  an  alien  to 
a  reasonable  time  over  two  years  in  which  to  dispose  of 
realty  is  for  the  determination  of  the  court 255 

TRIAL.-.See  NEW  TRIAL;  PRACTICE. 

objections  to  hypothetical  questions  should  be  specific  to 
insure  their  consideration  on  appeal 62 

court's  action  in  limiting  argument  is  not  reviewable,  in 
the  absence  of  abuse  of  discretion 62 

limiting  argument  of  case  on  short  cause  calendar  to  seven 
minutes  is  not  an  abuse  of  discretion,  where  witnesses 
are  few  and  issues  plain  and  simple 62 

allowance  of  amendments  at  trial  is  within  the  sound  dis- 
cretion of  the  court 71 

judge  should  supervise  and  control  proceedings  at  trial  ...  102 

party  feeling  aggrieved  at  judge's  ruling  may  take  excep- 
tion and  have  his  action  reviewed 102 

what  occurs  in  presence  of  judge  must  be  shown  by  bill  of 
exceptions,  and  not  by  ex  parte  affidavits 103 

question  of  sufficiency  of  evidence  to  sustain  a  verdict  not 
preserved  for  review  by  refusal  of  pereiiiptory  instruc- 
tion asked  as  one  of  the  series 313,  222 

evidence  not  tending  to  enlighten  the  jury  on  any  of  the 
issues  may  be  denied  admission 222 

statement  of  alleged  agent  need  not  be  excluded  though 
there  is  a  failure  of  proof  of  agency,  if  the  alleged  prin- 
cipal's liability  is  not  thereby  affected 247 

defendant  introducing  evidence  after  denial  of  his  motion 
to  exclude  plaintiff's  evidence  waives  his  right  to  assign 
such  denial  as  error 313 

motion  for  new  trial  in  case  tried  without  a  jury  does  not 
operate  as  an  exception  to  the  judgment 335 
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TRl  Ah.— Continued.  page. 

allegfed  error  in  admitting^  depositions  not  considered  on 
appeal,  where  record  fails  to  show  court^s  ruling  or  any 
motion  to  suppress 335 

substantial  repetitions  of  instructions  may  be  refused 337 

Appellate  Court's  judgment  settles  facts  in  suits  at  law  . .  337 

where  complainants  seek  to  establish  validity  of  will  and 
defendants  to  establish  a  will  of  revocation,  either  side 
may  open  and  close,  in  court's  discretion 420 

in  criminal  cases  the  court  determines  what  papers  may  be 
taken  by  jury  on  retirement *. • 582 

court  should  exercise  great  discretion  in  conducting  per- 
sonal examiaation  of  witness 583 

objections  by  counsel  to  questions  by  court  to  witness  should 
specify  grounds  thereof 583 

order  of  admission  of  evidence  rests  largely  with  the  trial 
court 610 

defendant  cannot  open  his  defense  by  interrogating  plain- 
tiff's witness  as  his  own,  on  cross-examination 610 

defendant  must  wait  until  plaintiff  rests,  before  introduc- 
ing his  evidence 610 

defendant's  motion  to  exclude  plaintiff's  evidence  should  be 
denied  when  made  before  plaintiff  has  rested  his  case.. . .  610 

TRUSTS. 

executed  parol  agreement  whereby  one  party  loans  money 
to  another  to  purchase  land,  the  lender  taking  title  as 
security,  creates  a  resulting  trust 273 

court  should  carry  out  donor's  plans  in  dealing  with  truet, 
unless  the  preservation  of  estate  demands  interference.  472 

fact  that  the  cestuis  que  tnistent  will  be  benefited  by  break- 
ing trust  is  not  ground  for  equitable  interference 472 

when  equity  is  not  warranted  in  breaking  trust 472 

where  Statute  of  Frauds  is  pleaded,  parol  evidence  is  not 
admissible  to  establish  an  express  trust 578 

a  resulting  truet  must  arise  at  time  of  conveyance,  as  it 
cannot  be  created  by  funds  subsequently  furnished 578 

when  mortgage  by  debtor  to  surety  creates  a  trust  which 
may  be  availed  of  by  mortgagor's  creditors 615 

USURY. 

practice  of  evidencing  interest  by  coupons  drawing  interest 
after  maturity  is  not  usury 634 

fact  that  mortgage  provides  for  certain  per  cent  on  prin- 
cipal, interest  and  costs  as  solicitor's  fee  in  case  of  fore- 
closure is  not  usury 634 

one  alleging  usury  has  the  burden  of  proof 634 
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VENUE.  *                                                                                                 PAGE, 
evidence  of  venue  in  embezzlement  trial  reviewed,  and  held 
to  be  suificient  proof 41 

VILLAGES.— See  MUNICIPAL  CORPORATIONS. 

WAIVER 

assig^nment  of  error  on  rulingrs  on  evidence  is  waived  by 
appellant's  failure  to  point  out  the  supposed  errors 123 

defendant  introducingf  evidence  after  denial  of  his  motion 
to  exclude  plaintiff's  evidence  waives  his  right  to  assign 
such  denial  as  error 313 

WILLS.— See  DESCENT. 

will  construed  as  creating  a  life  estate  only -    18 

rule  that  marriag'e  of  testator  revokes  prior  will  prevailed 
prior  to  its  enactment  in  the  act  of  descent 76 

section  10  of  act  on  descent,  providing-  that  testator's  mar- 
riage revokes  prior  will,  is  constitutional,  being  germane 
to  the  title  of  the  act 77 

an  act  by  an  executor  which  would  necessarily  be  required 
in  due  course  of  administration  is  valid,  though  the  will 
is  subsequently  annulled 77 

equity  has  jurisdiction  to  construe  will  where  trust  is  cre- 
ated, but  not  where  only  legal  titles  are  involved 629,  323 

equity  may  construe  will  without  divesting  county  court 
of  jurisdiction  over  settlement  of  estate 323 

courts  will  adopt  any  reasonable  construction  of  will  which 
will  operate  to  dispose  of  testator's  entire  property 323 

court  cannot  supply  testator's  omission  to  dispose  of  prop- 
erty if  no  intention  to  dispose  of  same  appears 323 

a  subsequent  revocation  of  a  devise  to  tenants  ih  common, 
as  to  one  tenant,  leaves  such  share  as  intestate  property, 
in  absence  of  other  disposition 323 

what  not  a  coupling  of  power  of  absolute  disposition  to  life 
estate  by  provision  of  will 355 

provision  authorizing  life  tenant,  as  executrix,  to  sell  prop- 
erty at  her  discretion  does  not  authorize  her  to  sell  for 
her  support 355 

parol  proof  is  competent  to  show  testator's  circumstances 
and  surroundings,  but  not  to  prove  his  declarations  be- 
fore or  after  making  will 439 

when  condition  enlarging  devisee's  life  estate  to  a  fee  in 
case  he  procures  a  divorce  from  his  wife,  is  not  void  as 
^        against  public  policy 439 

a  broken  condition  precedent  is  operative,  though  void 439 

testator  may  name  successor  to  his  executor,  and  such  suc- 
cessor possesses  all  the  powers  of  an  executor,  and  not 
those  of  an  administrator  de  bonU  noii 449 
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